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United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division 

Civil  Number  15717-T 

GLENN  WEIBLE  and  PATRICIA  WEIBLE, 

Plaintiffs, 

vs. 

UNITED  STATES, 

Defendant. 

COMPLAINT,  REFUND  OF  TAXES 

For   a    First    Cause   of    Action,    Plaintiff,    Glenn 
Weible,  Alleges: 

1.  Jurisdiction  is  conferred  on  the  Court  by 
Title  28,  United  States  Code,  Sections  1340  and 
1346;  the  total  amount  of  the  claims  of  plaintiffs, 
Glenn  and  Patricia  Weible,  do  not  exceed  Ten 
Thousand  Dollars  ($10,000.00) ;  the  action  arises 
under  the  Internal  Revenue  Code,  more  particulai'ly 
Sections  322  and  3772  thereof. 

2.  On  or  about  March  15,  1948,  plaintiff  filed 
with  the  Collector  of  Internal  Revenue  for  the  Sixth 
District  of  California  a  Federal  Individual  Income 
Tax  Return  for  the  taxable  year  ended  December 
31,  1947,  and  concurrently  therewith  paid  to  the 
Collector  of  Internal  Revenue  the  amount  of 
$1,320.13  in  Federal  Individual  Income  Taxes  for 
that  vear. 
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3.  Claim  for  Refund  was  filed  with  the  Collector 
of  [2*]  Internal  Revenue  for  the  Sixth  District  of 
California  on  January  31,  1951,  for  the  amount  of 
$696.13  on  the  ground  that  plaintiffs'  Federal  In- 
come Tax  for  said  taxable  year  had  been  overpaid 
to  that  extent.  A  copy  of  said  claim  is  attached 
hereto  as  Exhibit  "A"  and  by  reference  incor- 
porated herein. 

4.  This  claim  was  disallowed  by  the  Collector  of 
Internal  Revenue  and  notice  of  said  disallowance 
was  given  to  plaintiff  hy  registered  mail,  dated 
March  27,  1952;  more  than  six  (6)  months  have 
elapsed  since  the  claim  was  filed. 

5.  The  facts  upon  which  plaintiff  based  said 
claim  and  upon  which  this  cause  of  action  is 
founded  are  as  follows : 

(a)  Plaintiff  at  all  times  mentioned  herein  was 
a  citizen  of  the  United  States ; 

(b)  In  September,  1945,  jDlaintiff  was  employed 
by  Max  Factor  and  Co.,  a  domestic  corporation,  as 
its  representative  to  train  personnel  in  foreign 
branches  of  said  employer,  and  to  organize  and 
supervise  the  establishment  in  foreign  countries  of 
cosmetic  manufacturing  i^lants  for  said  employer. 
Plaintiff*  entered  into  an  employment  contract  with 
said  employer,  wherein  he  agreed  to  remain  per- 
manently outside  of  the  United  States  in  the  per- 
formance of  his  duties,  except  for  occasional  short 
])OT-i(){ls  of*  training  and  consultation. 

•Page  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 
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(c)  In  June,  1946,  after  a  period  of  training, 
plaintiff  was  sent  by  his  employer  pursuant  to  bis 
contract  of  employment  to  Australia  for  the  pur- 
pose of  establishing  a  manufacturing  plant  in  that 
country  for  his  employer.  No  definite  period  of 
time  was  established  by  either  plaintiff  or  his  em- 
ployer for  the  completion  of  plaintiff's  assignment 
in  Australia,  but  on  the  contrary,  plaintiff  agreed 
to  remain  in  that  country  for  an  indefinite  period 
of  time  and  until  such  assignment  was  [3]  com- 
pleted. Plaintiff's  assignment  in  Australia  was  of 
such  a  nature  that  an  extended  stay  in  Australia 
was  necessary  for  its  accomplishment.  Plaintiff  re- 
sided in  Australia  from  June,  1946,  until  October, 
1948,  with  the  intent  to  reside  in  Australia  for  an 
indefinite  period  of  time  and  until  said  assignment 
was  completed.  Plaintiff  w^as  a  bona  fide  resident  of 
Australia  during  the  entire  year  1947. 

(d)  The  amount  of  Six  Hmidred  Ninety-six  and 
13/100  Dollars  ($696.13)  for  which  plaintiff  claims 
refund  is  the  amount  of  Federal  Income  Tax  at- 
tributable to  that  part  of  plaintiff's  income  in  the 
year  1947  which  consisted  in  its  entirety  of  salary 
paid  to  plaintiff  Glemi  Weible  by  said  employer 
for  personal  services  actually  rendered  by  plaintiff 
Glenn  Weible  to  said  employer  in  Australia. 

6.  The  denial  of  plaintiff's  Claim  for  Refund 
in  the  amount  mentioned  in  paragraph  3  hereof  was 
erroneous  and  illegal;  plaintiff  was  and  is  entitled 
to  have  a  refund  of  said  amount  paid  with  interest 
thereon. 
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7.  Plaintiff's  said  claim  for  refund  has  not  been 
satisfied  in  ^vhole  or  in  part  and  the  total  amount 
mentioned  above  is  now  due  and  owing  from  de- 
fendant. 

For  a  Second  Cause  of  Action,  Plaintiffs  Glenn  and 
Patricia  Weible  Allege: 

1.  Paragraph  1  of  the  First  Cause  of  Action  of 
plaintiff  Glenn  Weible  is  hereby  incorporated  by 
reference  as  though  fully  set  forth  herein. 

2.  On  or  about  March  15,  1949,  plaintiffs  filed 
with  the  Collector  of  Internal  Revenue  for  the  Sixth 
District  of  California  a  Federal  Individual  Income 
Tax  Return  for  the  taxable  year  ended  [4]  Decem- 
ber 31,  1948,  and  concurrently  therewith  paid  to  the 
Collector  of  Internal  Revenue  the  amount  of  Nine 
Hundred  Eighty-three  and  96/100  Dollars  ($983.96). 

3.  Claim  for  refund  was  filed  with  the  Collector 
of  Internal  Revenue  for  the  Sixth  District  of  Cali- 
fornia on  January  31,  1951,  for  the  amount  of 
$983.96  on  the  ground  that  plaintiffs'  Federal  In- 
come Tax  for  said  taxable  year  had  been  overpaid 
to  that  extent.  A  copy  of  said  claim  is  attached 
hereto  as  Exhibit  ''B"  and  by  reference  incor- 
porated herein. 

4.  This  claim  was  disallowed  by  the  Collector 
ui'  Internal  Revenue  and  notice  of  said  disallowance 
was   given   to   plaintiff   by   registered   mail   dated 
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March  27,  1952;  more  than  six   (6)   months  have 
elapsed  since  the  claim  was  filed. 

5.  The  facts  upon  which  plaintiit'  based  said 
claim  and  upon  which  this  cause  of  action  is 
founded  are  as  follows: 

(a)  Plaintiff  Glenn  Weible  was  at  all  times 
herein  mentioned  a  citizen  of  the  United  States; 
plaintiff  Patricia  Weible  at  all  times  herein  men- 
tioned was  a  citizen  of  Australia. 

(b)  Plaintiffs  were  married  in  1948  in  Aus- 
tralia and  have  been  married  since  that  time. 

(c)  Plaintiffs  refer  to  paragraph  5(b)  of  the 
First  Cause  of  Action  of  plaintiff  Glenn  Weible 
and  by  reference  incorporates  it  herein. 

(d)  From  June,  1946,  until  October,  1948,  plain- 
tiff Glenn  Weible,  pursuant  to  said  employment 
contract,  was  employed  in  Australia  for  the  purpose 
of  establishing-  a  manufacturing  plant  in  that  coun- 
try for  his  employer.  No  definite  period  of  time  was 
established  by  either  plaintiff  or  his  employer  for 
the  completion  of  said  assignment,  but,  on  the  con- 
trary, plaintiff  agreed  to  remain  in  that  country 
for  an  indefinite  i)eriod  of  time  and  until  [5]  said 
assignment  was  completed.  The  nature  of  his  as- 
signment in  Australia  was  such  that  an  extended 
stay  was  necessary  for  its  completion.  At  the  time 
plaintiff  Glenn  Weible  commenced  his  assignment 
in  Australia  he  agreed  with  his  employer  that  upon 
the  completion  of  such  assignment  he  would  be 
transferred  on  a  similar  assignment  to  some  country 
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other  than  the  United  States  and  that  such  similar 
assignment  would  be  for  an  indefinite  period  and 
of  such  a  nature  that  an  extended  period  of  time 
would  be  required  for  its  completion. 

During  the  period  June,  1946,  to  October  15,  1948, 
plaintiffs  resided  in  Australia  with  the  intent  to 
remain  there  indefinitely,  and  during  such  period 
plaintiffs  were  bona  fide  residents  of  Australia. 

(e)  On  October  15,  1948,  plaintiff  Olenn  Weible 
was  instructed  by  his  employer  to  return  to  the 
United  States  for  a  retraining  period  preparatory 
to  his  assignment  to  Canada  for  the  purpose  of 
establishing  a  manufacturing  plant  for  his  employer 
in  Canada.  Plaintiff  Glenn  A¥eible  agreed  to  accept 
said  assignment  and  to  remain  in  Canada  for  an 
indefinite  period  of  time  until  the  completion  of 
said  assignment.  The  nature  of  said  assignment  in 
Canada  was  such  that  an  extended  stay  in  Canada 
was  necessary  for  its  accomplishment.  From  Octo- 
ber 15th  to  October  29th,  plaintiffs  remained  in  the 
United  States  while  plaintiff  Glenn  Weible  received 
training  preparatory  to  his  assignment  in  Canada. 
From  October  29,  1948,  until  July,  1949,  plaintiffs 
resided  in  Canada  with  intent  to  remain  there  in- 
definitely and  until  plaintiff  Glenn  Weible 's  assign- 
ment in  that  country  should  be  completed.  At  all 
times  during  the  taxable  year  1948  [6]  plaintiffs 
were  bona  fide  residents  of  either  Australia  or 
Canada. 

(f)  All  of  the  income  of  plaintiff's  in  194S  con- 
sisted of  salary  paid  to  plaintiff'  Glenn  Weible  by 
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said  employer  for  personal  services  actually  ren- 
dered by  plaintiff  Glenn  Weible  to  said  employer 
in  Australia  and  Canada. 

6.  The  denial  of  plaintiffs'  claim  for  refund  in 
the  amount  mentioned  in  paragraph  3  hereof  was 
erroneous  and  illegal;  plaintiffs  were  and  are  en- 
titled to  have  a  refund  of  said  amount  paid  with 
interest  thereon. 

7.  Plaintiffs'  said  claim  for  refund  has  not  been 
satisfied  in  whole  or  in  part,  and  the  total  amount 
mentioned  above  is  now  due  and  owing  from  de- 
fendant. 

For  a  Third  Cause  of  Action,  Plaintiffs  Glenn  and 
Patricia  Weible  Allege: 

1.  Paragraph  1  of  the  First  Cause  of  Action  of 
plaintiff  Glenn  Weible  is  hereby  incorporated  by 
reference  as  though  fully  set  forth  herein. 

2.  On  or  about  March  15,  1950,  plaintiffs  filed 
with  the  Collector  of  Internal  Revenue  for  the 
Sixth  District  of  California  a  Joint  Federal  Indi- 
vidual Income  Tax  Return  for  the  taxable  year 
ended  December  31,  1949,  and  concurrently  there- 
v/ith  paid  to  the  Collector  of  Internal  Revenue  the 
amount  of  One  Thousand  Three  Hundred  and  Five 
and  70/100  Dollars  ($1,305.70). 

3.  Claim  for  refund  was  filed  with  the  Collector 
of  Internal  Revenue  for  the  Sixth  District  of  Cali- 
fornia on  January  31,  1951,  for  the  amount  of  One 
Thousand   Three   Hundred   and   Five   and   70/100 
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Dollars  ($1,305.70)  on  the  ground  that  plaintiff's 
Federal  Income  Tax  for  said  taxable  year  had  been 
overpaid  to  that  extent.  A  copy  of  said  claim  is  at- 
tached hereto  as  Exliibit  ^'C"  and  by  [7]  reference 
incorporated  herein. 

4,  This  claim  was  disallowed  by  the  Collector  of 
Internal  Revenue  and  notice  of  said  disallow^ance 
was  given  to  plaintiffs  by  registered  mail  dated 
March  27,  1952;  more  than  six  (6)  months  have 
elapsed  since  the  claim  was  filed. 

5.  The  facts  upon  which  plaintiffs  based  said 
claim  and  upon  which  this  cause  of  action  is 
founded  are  as  follows: 

(a)  Plaintiff  Glenn  Weible  was  at  all  times 
herein  a  citizen  of  the  United  States;  plaintiff  Pa- 
tricia Weible  at  all  times  mentioned  herein  was  a 
citizen  of  Australia. 

(b)  Plaintiffs  were  married  in  1948  in  Australia 
and  have  been  married  since  that  time. 

(c)  Plaintiffs  refer  to  i3aragrapli  5(b)  of  the 
First  Cause  of  Action  of  plaintiff  Glenn  Weible, 
and  to  paragraphs  5(d)  and  5(e)  of  the  Second 
Cause  of  Action,  and  by  reference  incorporate  them 
herein. 

(d)  In  July,  1949,  plaintiff  Glenn  Weible  was 
instructed  by  his  said  employer  to  proceed  directly 
to  the  British  branch  of  his  employer  to  assist  in 
the  training  of  supervisory  and  factory  ])ersonnel 
in  methods  and  procedures  for  the  manufacture  of 
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cosmetic  requisites  in  Great  Britain.  Plaintiff  Glenn 
Weible  agreed  to  accept  said  assignment  and  to  re- 
main in  Great  Britain  for  an  indefinite  period  of 
time  until  the  completion  of  said  assignment.  The 
nature  of  said  assignment  in  Great  Britain  was 
such  that  an  extended  stay  was  necessary  for  its 
accomplishment.  Plaintiffs  resided  in  Great  Britain 
throughout  the  year  1949  and  until  December,  1950, 
with  the  intent  to  remain  in  Great  Britain  for  an 
indefinite  period  of  time.  At  all  times  during  the 
taxable  year  1949,  plaintiffs  Avere  bona  fide  residents 
of  either  Canada  or  Great  Britain.  [8] 

(e)  All  of  the  income  of  plaintiffs  in  the  taxable 
year  consisted  of  salary  paid  to  plaintiff  Glenn 
Weible  by  said  employer  for  personal  services  actu- 
ally rendered  by  plaintiff*  Glenn  Weible  to  said 
employer  in  Canada  and  England. 

6.  The  denial  of  plaintiff's'  claim  for  refund  in 
the  amount  mentioned  in  paragraph  3  hereof  was 
erroneous  and  illegal;  plaintiffs  were  and  are  en- 
titled to  have  a  refund  of  said  amount  paid  with 
interest  thereon. 

7.  Plaintiffs'  said  claim  for  refund  has  not  been 
satisfied  in  whole  or  in  part,  and  the  total  amount 
mentioned  above  is  now  due  and  owing  from  de- 
fendant. 

Wherefore,  plaintiffs  pray: 

(1)  Judgment  for  recovery  by  plaintiff  Glenn 
Weible  against  defendant  in  his   First  Cause   of 
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Action  of  $696.13,  with  interest  thereon  as  provided 
by  law. 

(2)  Judgment  for  recovery  by  plaintiffs  Glenn 
Weible  and  Patricia  Weible  against  defendant  in 
their  Second  Cause  of  Action  of  $983.96  with  inter- 
est thereon  as  provided  by  law. 

(3)  Judgment  for  recovery  by  plaintiffs  Glemi 
and  Patricia  Weible  against  defendant  in  their 
Third  Cause  of  Action  of  $1,305.70  with  interest 
thereon  as  pro^i^ded  by  law. 

(4)  Judgment  for  recovery  by  plaintiffs  of  their 
costs  herein. 

(5)  Such  further  relief  as  the  Court  shall  deem 
just  and  proper. 

THOMPSON  &  ROYSTON, 

By  /s/  CONRAD  J.  MOSS, 

Attorneys  for  Plaintiffs.  [9] 


EXHIBIT  ''A" 

Form  843 

Treasury  Department 

Internal  Revenue  Service 

Claim 

To  Be  Filed  With  the  Collector  Where  Assessment 

Was  Made  or  Tax  Paid 

The  Collector  will  indicate  in  the  block  below  the 
kind  of  claim  filed,  and  fill  in  the  certificate  on  the 
reverse. 
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Collector's  Stamp:   [Blank] 

[x]  Refund  of  Taxes  Illegally,  Erroneously,  or 
Excessively  Collected. 

n  Refund  of  Amount  Paid  for  Stamps  Un- 
used, or  Used  in  Error  or  Excess. 

□  Abatement  of  Tax  Assessed  (not  applicable 
to  estate,  gift,  or  income  taxes). 

State  of  California, 
County  of  Los  Angeles — ss. 

Name  of  taxpayer  or  purchaser  of  stamps:   Glenn 
Weible. 

Business  address:    1666  North  Highland  Avenue, 
Los  Angeles,  California. 

Residence 

The  deponent,  being  duly  sworn  according  to  law, 
deposes  and  says  that  this  statement  is  made  on  be- 
half of  the  taxpayer  named,  and  that  the  facts  given 
below  are  true  and  complete: 

1.  District  in  which  return  was  filed:  6th  Dis- 
trict, California. 

2.  Period  from:   Jan.  1,  1947,  to  Dec.  31,  1947. 

3.  Character  of  assessment  or  tax :  Income  Tax. 

4.  Amount  of  assessment,  $1,320.13.  Dates  of 
payment:  Withheld  from  wages  by  employer. 

*     *     * 

6.     Amount  to  be  refunded:  $696.13. 
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8.  The  time  within  which  this  claim  may  be 
legally  filed  expires,  under  Section  322  of  I.R.C. 
on  March  15,  1951. 

The  deponent  verily  believes  that  this  claim 
should  be  allowed  for  the  following  reasons: 

Taxpayer,  a  U.  S.  Citizen,  employed  by  Max 
Factor  &  Co.,  was  sent  to  Australia  in  June,  1946, 
and  worked  in  the  Australian  Branch  of  Max 
Factor  &  Co.  during  the  entire  year  of  1947.  Tax- 
payer returned  to  the  United  States  in  October  15, 
1948,  for  instructions  and  training  and  then  was 
sent  to  Canada  on  October  29,  1948,  for  work  at  the 
Canadian  Branch  of  Max  Factor  &  Co.  During 
1947,  taxpayer  established  his  residence  in  Sydney, 
Australia. 

Taxpayer  claims  exemption  imder  Sec.  116  of 
I.R.C.  Also  see  decision  of  U.S.  Court  of  Appeals, 
Second  Circuit,  in  Robert  W.  Seeley  vs.  Commis- 
sioner. 

/s/    , 


Subscribed  and  sworn  to  before  me  this 
day  of ,  19.... 


(Signature  of  Officer 
Admiiustering  Oath.)  [10] 
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EXHIBIT  ^^B" 

Form  843 

Treasury  Department 

Internal  Revenue  Service 

Claim 

To  Be  Filed  With  the  Collector  Where  Assessment 

Was  Made  or  Tax  Paid 

The  Collector  will  indicate  in  the  block  below  the 
kind  of  claim  filed,  and  fill  in  the  certificate  on  the 
reverse. 

Collector's  Stamp:   [Blank] 

|x]  Refund  of  Taxes  Illegally,  Erroneously,  or 
Excessively  Collected. 

Q  Refund  of  Amount  Paid  for  Stamps  Un- 
used, or  Used  in  Error  or  Excess. 

Q  Abatement  of  Tax  Assessed  (not  applicable 
to  estate,  gift,  or  income  taxes). 

State  of  California, 
County  of  Los  Angeles — ss. 

Name  of  taxpayer  or  purchaser  of  stamps:   Glenn 
Weible  and  Patricia  Weible. 

Business  address:    1666  North  Highland  Avenue, 
Los  Angeles  28,  California. 


Residence 


The  deponent,  being  duly  sworn  according  to  law, 
deposes  and  says  that  this  statement  is  made  on  be- 
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half  of  the  taxpayer  named,  and  that  the  facts  given 
below  are  true  and  complete: 

1.  District  in  which  return  was  filed:  6th  Dis- 
trict, California. 

2.  Period  from:   Jan.  1,  1948,  to  Dec.  31,  1948. 

3.  Character  of  assessment  or  tax:  Income  Tax. 

4.  i^iount  of  assessment,  $983.96.  Dates  of  pay- 
ment :   Withheld  from  wages  by  employer. 

*  *     * 

6.     Amount  to  be  refunded :  $983.96. 

*  *     * 

8.  The  time  within  which  this  claim  may  be 
legally  filed  expires,  mider  Section  322  of  I.R.C. 
on  March  15,  1952. 

The  deponent  verily  believes  that  this  claim 
should  be  allowed  for  the  following  reasons: 

Taxpayer,  a  U.  S.  Citizen,  employed  by  Max 
Factor  &:  Co.,  was  sent  to  Australia  in  1946  and 
worked  in  the  Australian  Branch  of  Max  Factor 
&  Co.  during  1946,  1947  and  mitil  October  15,  1948. 
Taxpayer  returned  to  the  U.S.A.  on  10/15/48  for 
instructions  and  training  and  was  then  sent  to 
Canada  on  10/29/48  for  work  at  the  Canadian 
Branch  of  Max  Factor  &  Co.  During  1948  taxpayer 
did  not  reside  in  the  U.S.A.  In  July,  1949,  taxpayer 
was  sent  from  the  Canadian  Branch  direct  to  Great 
Britain  and  remained  there  until  12/17/50.  He  re- 
turned to  the  U.S.A.  in  December,  1950,  for  instruc- 
tions and  assignment  to  work  at  the  Argentine 
Branch  of  his  employer. 
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Taxpayer  claims  exemption  under  Sec.  116  of 
I.R.C.  Also  see  decision  in  Robert  W.  Seeley  vs. 
Commissioner,  U.  S.  Circuit  Court  of  Appeals,  Sec- 
ond Circuit. 

/s/  , 


Subscribed  and  sworn  to  before  me  this 
day  of ,  19 ... . 


(Signature  of  Officer 
Administering-  Oath.)  [11] 


EXHIBIT  "C 

Form  843 

Treasury  Department 

Internal  Revenue  Service 

Claim 

To  Be  Filed  With  the  Collector  "V^Hiere  Assessment 

Was  Made  or  Tax  Paid 

The  Collector  will  indicate  in  the  block  ])elow  the 
kind  of  claim  filed,  and  fill  in  the  certificate  on  the 
reverse. 

Collector's  Stamp:    [Bhmk] 

[X]  Refund  of  Taxes  Illegally,  Erroneously,  or 
Excessively  Collected. 


18  Glenn  Weihle,  et  ux. 

□  Refund  of  Amount  Paid  for  Stamps  Un- 
used, or  Used  in  Error  or  Excess. 

[]]  Abatement  of  Tax  Assessed  (not  applicable 
to  estate,  gift,  or  income  taxes). 

State  of  California, 
County  of  Los  Angeles — ss. 

Name  of  taxpayer  or  purchaser  of  stamps:   Glenn 
Weible  and  Patricia  Weible. 

Business  address:    1666  North  Highland  Avenue, 
Los  Angeles,  California. 

Residence 

The  deponent,  being  duly  sworn  according  to  law, 
deposes  and  says  that  this  statement  is  made  on  be- 
half of  the  taxpayer  named,  and  that  the  facts  given 
below  are  true  and  complete: 

1.  District  in  which  return  was  filed:  6th  Dis- 
trict, California. 

2.  Period  from:   Jan.  1,  1949,  to  Dec.  31,  1949. 

3.  Character  of  assessment  or  tax :  Income  Tax. 

4.  Amount  of  assessment,  $1,305.70.  Dates  of 
payment:  Withheld  from  wages  by  employer, 
$1,060.90;  2/15/50,  $244.80. 

*  *     * 

6.     Amount  to  ])e  refunded:   $1,305.70. 

*  *     * 

8.  The  time  within  which  this  claim  may  be 
legally  filed  expires,  under  Section  322  of  I.R.C. 
on  March  15,  1953. 
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The  deponent  verily  believes  that  this  claim 
should  be  allowed  for  the  following  reasons: 

Taxpayer,  a  U.  S.  Citizen,  employed  by  Max 
Factor  &  Co.  was  sent  to  the  British  Branch  of  his 
employer  and  worked  in  Great  Britain  during  the 
entire  year  of  1949.  Taxpayer  established  his  resi- 
dence in  Bournemouth,  England,  and  returned  to 
the  U.S.A.  on  12/17/50  for  instructions  and  assign- 
ment to  Argentine  Branch  of  his  employer. 

Taxpayer  claims  exemption  under  Sec.  116  of 
I.R.C.  Also  see  decision  in  Robert  "VV.  Seeley  vs. 
Commissioner,  U.  S.  Circuit  Court  of  Appeals,  Sec- 
ond Circuit. 

/s/  , 


Subscribed  and  sworn  to  before  me  this 
day  of ,19.... 


(Signature  of  Officer 
Administering  Oath.) 


[Endorsed] :     Filed  July  14,  1953.  [12] 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  Now  the  defendant  in  answer  to  plainti:ffs' 
complaint  and  admits,  denies  and  alleges: 

First  Alleged  Cause  of  Action 

I. 

Defendant  admits  that  this  action  purports  to  be 
brought  mider  Sections  1340  and  1346  of  Title  28, 
United  States  Code,  and  Sections  322  and  3772  of 
the  Internal  Revenue  Code  and  does  not  exceed 
$10,000.00. 

II. 

Admits  the  allegations  contained  in  paragTaph  2 
thereof  and  alleges  that  the  payment  was  made  by 
the  sum  of  $127.00  accompanying  the  return,  and 
$1,193.13  as  his  community  share  of  the  withhold- 
ings by  his  employer  and  his  wife's  employer  from 
their  community  earnings  during  tlie  year  1947. 

III. 

Defendant  admits  the  allegations  contained  in 
paragi'aph  3,  except  that  it  denies  any  allegations 
contained  in  said  claim  not  herein  specifically  [13] 
admitted. 

IV. 

Defendant  admits  the  allegations  contained  in 
paragTaph  4. 

V. 

(a)  Defendant  admits  the  allegations  cont-ained 
in  paragi-aph  5  (a). 
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(b)  Defendant  is  without  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  the  truth  of 
the  aYeiTnents  in  paragraph  5  (b). 

(c)  Defendant  is  without  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  the  truth  of 
the  averments  in  paragraph  5  (c),  except  that  it 
denies  that  plaintiff  was  a  bona  fide  resident  of 
Australia  during  the  year  1947. 

(d)  Defendant  is  without  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  the  truth  of 
the  averments  in  paragraph  5  (d). 

VI. 

Defendant  denies  the  allegations  contained  in 
paragraph  6. 

VII. 

Defendant  denies  the  allegations  contained  in 
paragraph  7,  except  that  it  admits  that  no  refund 
has  been  made  on  account  of  said  claim. 

Second  Alleged  Cause  of  Action 

I. 

For  answer  to  the  allegations  contained  in  i3ara- 
gTaph  1,  defendant  incorporates  herein  its  answer 
to  paragraph  1  of  the  first  alleged  cause  of  action. 

II. 

Denies  the  allegations  contained  in  paragraph  2 
except  it  admits  that  on  or  about  March  15,  1949, 
plaintiffs  filed  with  the  Collector  of  Internal  Rev- 
enue for  the  Sixth  District  of  California  a  Federal 


22  Glenn  Weihle,  et  tox. 

income  tax  return  for  the  year  ended  December  31, 
1948,  showing  a  tax  owing  of  $983.96,  which  amount 
was  paid  to  said  Collector  by  withholdings  from  the 
earnings  of  Glenn  B.  Weible  by  his  employer.  Max 
Factor  and  Company.  [14] 

III. 

Defendant  admits  the  allegations  contained  in 
paragraph  3,  except  that  it  denies  any  allegations 
contained  in  said  claim  not  herein  specifically  ad- 
mitted. 

TV. 
Defendant   admits   the   allegations   contained   in 
paragraph  4. 

Y. 

(a)  Defendant  is  without  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  the  truth  of 
the  averments  in  paragraph  5  (a),  except  that  it 
admits  that  the  plaintiff  Glenn  Weible  was  at  all 
times  mentioned  a  citizen  of  the  United  States. 

(b)  Defendant  is  mthout  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  the  truth  of 
the  averments  in  paragraph  5  (b). 

(c)  For  answer  to  the  allegations  contained  in 
subparagraph  (c)  defendant  incorporates  herein  its 
answer  to  the  allegations  contained  in  paragraph 
5  (b)  of  the  first  alleged  cause  of  action. 

(d)  Defendant  is  without  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  the  truth  of 
the  averments  in  paragi^aph  5  (d),  except  that  it 
denies  that  the  plaintiff  Glenn  Weible  was  a  bona 
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fide  resident  of  Australia  during  the  period  June, 
1946,  to  October  15,  1948. 

(e)  Defendant  is  without  knowledge  or  infor- 
mation sufficient  to  forai  a  belief  as  to  the  truth  of 
the  averments  in  paragi^aph  5  (e),  except  that  it 
denies  that  the  plaintiff  Glenn  Weible  was  a  bona 
fide  resident  of  either  Australia  or  Canada  during 
the  year  1948. 

(f)  Defendant  is  without  knowledge  or  infor- 
mation sufficient  to  forai  a  belief  as  to  the  truth  of 
the  averments  in  paragraph  5  (f). 

VI. 

Defendant  denies  the  allegations  contained  in 
paragraph  6. 

VII. 

Defendant  denies  the  allegations  contained  in 
paragraph  7,  except  defendant  admits  that  no  re- 
fund has  been  made  on  account  of  said  claim.  [15] 

Third  Alleged  Cause  of  Action 

I. 

For  answer  to  the  allegations  contained  in  para- 
graph 1,  defendant  incorporates  herein  its  answer 
to  paragraph  1  of  the  first  alleged  cause  of  action. 

II. 

Denies  the  allegations  contained  in  paragraph  2 
thereof  except  it  admits  that  on  or  about  March  15, 
1950,  plaintiffs  filed  with  the  Collector  of  Internal 
Revenue  for  the  Sixth  District  of  California  a  Fed- 
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eral  income  tax  return  for  the  year  ended  December 
31,  1949,  showing  a  tax  due  of  $1,305.70,  and  con- 
currently paid  therewith,  said  sum,  by  paying 
$244.80  in  cash  and  by  attaching  thereto  a  withhold- 
ing statement  showing  Federal  income  tax  withheld 
from  the  earnings  of  Glenn  B.  Weible  by  his  em- 
ployer, Max  Factor  and  Company,  of  $1,060.90. 

III. 

Defendant  admits  the  allegations  contained  in 
paragTaph  3,  except  that  it  denies  any  allegations 
contained  in  said  claim  not  herein  specifically  ad- 
mitted. 

lY. 
Defendant   admits   the   allegations   contained   in 
paragTaph  4. 

V. 

(a)  Defendant  is  without  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  the  truth  of 
the  averments  in  paragraph  5  (a),  except  that  it 
admits  that  the  plaintiff  Glenn  Weible  was  at  all 
times  mentioned  a  citizen  of  the  United  States. 

(b)  Defendant  is  without  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  the  truth  of 
the  averments  in  paragraph  5  (b). 

(c)  For  answer  to  the  allegations  contained  in 
sul)paragraph  (c),  defendant  incorporates  herein  its 
answer  to  paragTaph  5  (1))  of  the  first  alleged  cause 
of  action  and  paragraphs  5  (d)  and  5  (e)  of  the  sec- 
ond alleged  cause  of  action. 
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(d)  Defendant  is  without  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  the  truth  of 
the  averments  in  paragraph  5  (d),  except  that  [16] 
it  denies  that  plaintiffs  were  1>ona  fide  residents  of 
either  Canada  or  Great  Britain  during  the  year 
1949. 

(e)  Defendant  is  without  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  the  truth  of 
the  averments  in  paragraph  5  (e). 

VI. 

Defendant  denies  the  allegations  contained  in 
paragraph  6. 

VII. 

Defendant  denies  the  allegations  contained  in 
paragTaph  7,  except  that  it  admits  that  no  refund 
has  been  made  on  account  of  said  claim. 

Wherefore,  having  fully  answered,  defendant 
prays  that  the  complaint  l)e  dismissed  at  plaintiffs' 
costs. 

LAUGHLIN  E.  WATERS, 
United  States  Attorney; 

EDWARD  R.  McHALE, 

Assistant  U.  S.  Attorney, 
Chief,  Tax  Division ; 

/s/  EDWARD  R.  McHALE, 

Attorneys  for  Defendant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  January  11,  1954.  [17] 
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[Title  of  District  Court  and  Cause.] 

PLAINTIFFS'  SUPPLEMENTAL 
MEMORANDUM 

1.  Defendant's  Exhibit  A  for  Identification  is 
not  admissible  in  evidence  for  lack  of  jjroper  au- 
thentication. 

Statutory  authority  for  admission  of  foreign 
documents  into  evidence  as  an  exception  to  the 
hearsay  rule  provides  as  follows: 

28  U.S.C.,  Sec.  1741:  "A  copy  of  any  foreign 
docinnent  of  record  or  on  file  in  a  public  office  of 
a  foreign  country  or  political  subdivision  thereof, 
certified  by  the  lawful  custodian  thereof,  shall  be 
admissible  in  evidence  wiien  authenticated  by  a 
certificate  of  a  consular  officer  of  the  United  States 
resident  in  such  foreign  country,  under  the  [17- A] 
seal  of  his  office,  that  the  copy  has  been  certified  by 
the  lawful  custodian."    (Emphasis  added.) 

Federal  Rule  of  Civil  Procedure  44(a):  ''Au- 
thentication of  Copy.  An  official  record  or  an  entry 
therein,  when  admissible  for  any  purpose,  may  be 
evidenced  by  an  official  publication  thereof  or  by 
a  copy  attested  by  the  officer  having  the  legal  cus- 
tody of  the  record,  or  by  his  deputy,  and  accom- 
panied with  a  certificate  that  such  officer  has  the 
custody.  *  ■"  *  If  the  office  in  which  the  record  is 
kept  is  in  a  foreign  state  or  country,  the  certificate 
may  be  made  by  a  secretary  of  embassy  or  legation. 
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consul  general,  consul,  vice  coimsel,  or  consular 
agent  or  by  any  officer  in  the  foreign  service  of  the 
United  States  stationed  in  the  foreign  state  or 
country  in  which  the  record  is  kept,  and  authenti- 
cated by  the  seal  of  his  office."    (Emphasis  added.) 

Defendant's  Exhibit  A  for  Identification  consists 
of  two  parts:  (1)  A  letter  dated  June  24,  1954, 
addressed  to  Eldon  P,  King,  Esq.,  by  P.  S.  Mc- 
Govem,  Commissioner  of  Taxation,  and  (2)  a  docu- 
ment entitled  "Statement  for  Commissioner  of  In- 
ternal Revenue,  Washing-ton,  D.  C,  United  States 
of  America." 

Part  1,  the  letter  dated  June  24,  1954,  is  merely 
a  letter  of  transmittal.  It  in  no  way  complies  with 
the  statutory  authority  set  out  above  nor  does  it 
authenticate  its  enclosures  pursuant  to  the  Statute 
cr  Rule.  Furthermore,  that  transmittal  letter  has 
no  relevance  to  the  issues  of  this  trial. 

Part  2  is  inadmissi]:)le  because  not  authenticated 
ir  the  manner  required  hj  the  law  as  set  forth 
a])ove.  Both  28  U.S.C,  [17-B]  Sec.  1741,  and  Fed. 
Rile  44  (a)  require  that  a  foreign  document  to  be 
admissible  in  evidence,  must  be  certified  or  attested 
by  the  lawful  custodian  of  the  dociunent  and  be 
certified  by  an  appropriate  United  States  official 
th£t  such  person  is  the  lawful  custodian.  Nowhere 
do(s  it  appear  on  this  document  that  the  person 
preparing  it,  P.  S.  McGovern,  had  the  legal  custody 
of  -he  docimients  set  forth  in  items  4  and  5  of  the 
Statement.  On  the  contrary,  it  appears  on  the  face 
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of  the  documents  that  P.  S.  McGovern  was  not  the 
custodian,  but  rather  that  the  documents  which 
P.  S.  McGovern  purports  to  copy  were  filed  with 
an  entirely  different  agency  than  the  agency  in 
which  he  held  office,  i.e.,  the  Secondary  Industries 
Commission. 

The  authentication  is  further  insufficient  in  that 
the  certification  of  the  consular  officer  does  not 
certify  that  P.  S.  McGovern  was  the  lawful  cus- 
todian of  dociunents  which  he  purported  to  copy. 

The  entire  statement  of  P.  S.  McGovern  is  hear- 
say, and  since  it  does  not  fall  within  any  exception 
to  the  hearsay  rule,  it  is  inadmissible  in  evidence. 

2.  Even  if  admissible  in  evidence,  Defendant's 
Exhibit  A  for  Identification  does  not  contradict  the 
conclusion  that  Plaintiff  Glenn  Weible  was  a  bona 
fide  resident  of  Australia  in  1947  and  1948. 

Glenn  Weible  and  Michael  Harris  both  testified 
that  the  length  of  Weible 's  assignment  in  Australia 
was  indefinite  since  it  depended  on  how  long  it 
would  take  Weible  to  set  up  a  new  manufacturiag 
plant  in  Australia,  and  that  it  was  not  possible  to 
predict  a  definite  period  for  that  project.  Tley 
further  testified  that  Weible  agreed  and  intenied 
to  stay  in  Australia  until  the  assignment  was  com- 
pleted. Nothing  in  the  purported  apjjlication  of 
Weible  to  the  Secondary  Industries  Commission 
indicates  a  contrary  intent.  The  completion  in  the 
a])plication  of  the  item  [17-C]  "Date  of  Deparure 
Anticipated"  as  November,  1947,  was  no  declara- 
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tion  of  intent  to  depart  at  that  time,  but  only  a 
best  guess  as  to  when  the  job  would  be  done.  The 
explanation  under  the  item,  '' Reasons  for  visit  to 
Australia  extending  beyond  twelve  months"  indi- 
cates Weible's  view  at  that  time  as  to  the  unpre- 
dictability of  the  leng-th  of  his  assignment  in  Aus- 
tralia and  that  any  anticipation  of  his  departure 
date  must  necessarily  be  uncertain. 

3.  The  facts  that  plaintiff  Gleim  Weible  retained 
an  active  membership  in  the  Hollywood  Athletic 
Club  and  a  bank  account  in  the  United  States  are 
not  inconsistent  with  his  claim  of  bona  fide  resi- 
dence abroad. 

Almost  all  of  the  facts  adduced  at  the  trial  are 
summarized  and  considered  in  Plaintiffs'  Pre-trial 
Memorandum.  In  addition  to  these  facts,  Glenn 
Weible  testified  that  he  had  retained  an  inactive 
membership  in  the  Hollywood  Athletic  Clul),  of 
which  he  was  an  active  member  before  he  left  this 
country.  He  further  testified  that  this  club  affilia- 
tion enabled  him  to  make  certain  club  connections 
abroad,  and  that  the  dues  for  inactive  membership 
were  nominal.  The  retention  of  this  membership  is 
consistent  with  Weible's  contention  that  he  was  a 
bona  fide  foreign  resident.  He  dropped  his  active 
membership,  indicating  an  intention  to  stay  away 
for  an  extended  and  indefinite  period.  However 
since  inactive  club  membership  afforded  him  an 
entree  into  some  foreign  clubs  he  retained  an  in- 
active membership  at  nominal  cost. 
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Weible  also  testified  that  lie  retained  liis  domestic 
bank  account.  Such  conduct  in  no  way  conflicts  with 
an  intention  to  reside  abroad.  Meals  v.  U.  S.,  110 
Fed.  Supp.  658;  Hamer,  22  T.  343;  Pierce,  22  T.C. 
493. 

Respectfully  submitted, 

THOMPSON,  ROYSTON, 

WIENER  &  MOSS, 

By  /s/  CONRAD  J.  MOSS, 

Attorneys  for  Plaintiff. 

Affidavit  of  Service  by  Mail  Attached. 
[Endorsed]  :     Filed  February  2,  1956.  [17-D] 


United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division 

No.  15,717-T— Civil 

GLENN  WEIBLE  and  PATRICIA  WEIBLE, 

Plaintiffs, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW  AND  JUDGMENT 

The  a)x)ve  case  came  on  regularly  for  trial  on 
January  9,  1956,  before  the  Honorable  Ernest  A. 
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Tolin,  United  States  District  Judge,  sitting  without 
a  jury,  the  plaintiffs  appearing  through  their  coun- 
sel, Clifford  E.  Royston  and  Conrad  J.  Moss,  by 
Conrad  J.  Moss,  Esq.,  and  the  defendant  appearing 
through  its  counsel,  Laughlin  E.  Waters,  United 
States  Attorney  for  the  Southern  District  of  Cali- 
fornia; Edward  R.  McHale,  Assistant  United  States 
Attorney  for  said  district.  Chief,  Tax  Division,  and 
Bruce  I.  Hochman,  Assistant  United  States  Attor- 
ney for  said  district,  by  Edward  R.  McHale,  Esq., 
and  evidence  both  oral  and  documentary  ha\T.ng 
been  received,  the  Court  having  duly  considered  the 
same  and  on  March  23,  1956,  having  directed  the 
entry  of  judgment  in  favor  of  the  defendant,  the 
Court  now  finds  as  follows :  [19] 

Findings  of  Fact 

I. 

The  plaintiffs,  Glenn  and  Patricia  Weible,  are 
residents  of  the  Southern  District  of  California, 
who  are  suing  in  his  or  her  own  right. 

II. 

The  amount  in  controversy  is  less  than  $10,000.00. 

III. 

Plaintiff,  Glenn  Weible,  filed  on  March  15,  1948, 
his  income  tax  return  for  the  calendar  year  1947 
and  paid  the  sum  of  $1,320.13  federal  income  taxes 
for  that  year.  On  January  31,  1951,  plaintiff  Glenn 
Weible  filed  with  the  Collector  of  Internal  Revenue 
for  the  Sixth  District  of  California  a  claim  for 


32  Glenn  Weihle,  et  iix. 

refund  of  income  taxes  for  the  calendar  year  1947, 
claiming  an  overpayment  in  tlie  amount  of  $696.13. 
Said  claim  was  rejected  by  the  defendant  on  March 
27,  1952,  and  this  action  was  filed  on  July  14,  1953. 

IV. 

On  March  15,  1949,  the  plaintiffs  filed  with  the 
Collector  of  Internal  Revenue  for  the  Sixth  Dis- 
trict of  California  a  joint  income  tax  return  for 
the  calendar  year  1948  showing;  a  tax  omng  of 
$983.96,  which  amomit  was  paid  to  said  collector 
by  withholding's  from  the  earnings  of  Glenn  B. 
Weible  by  his  employer,  Max  Factor  &  Company. 

Y. 

Plaintiffs  filed  a  claim  for  refund  mth  the  Col- 
lector of  Internal  Revenue  for  the  Sixth  District 
of  California  on  January  31,  1951,  claiming  an  over- 
payment in  the  amount  of  $983.96.  Defendant  re- 
jected the  claim  on  March  27,  1952;  this  action  was 
filed  timely  on  July  14,  1953. 

VI. 

On  March  15,  1950,  plaintiffs  filed  with  the  Col- 
lector of  [20]  Internal  Revenue  for  the  Sixth  Dis- 
trict of  California  a  joint  income  tax  return  for  the 
calendar  year  1949  showing  a  tax  due  of  $1,305.70, 
and  concurrently  paid  therewith,  said  sum,  by  pay- 
ing $244.80  in  cash  and  by  attaching  thereto  a  with- 
holding statement  showing  federal  income  tax  with- 
held from  the  earnings  of  Gleim  B.  Weible  b}^  his 
employer.  Max  Factor  &  Company,  in  the  simi  of 
$1,060.90. 
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VII. 

Plaintiffs  filed  a  claim  for  refund  with  the  Col- 
lector of  Internal  Revenne  for  the  Sixth  District 
of  California  on  January  31,  1951,  claiming  the 
amount  of  $1,305.70  had  heen  overpaid  for  the  cal- 
endar year  1949.  The  defendant  rejected  the  claim 
for  refund  on  March  27,  1952 ;  this  action  was  com- 
menced July  14,  1953. 

VIII. 

In  Glenn  Weible's  claim  for  refund  for  the  cal- 
endar year  1947  and  in  Glenn  Weil^le  's  and  Patricia 
Weible's  joint  claims  for  refund  for  the  calendar 
years  1948  and  1949,  the  taxpayers  claimed  that 
they  had  overpaid  their  federal  income  taxes  by 
reason  that  the  taxes  paid  were  computed  upon 
income  which  was  allegedly  exempt  from  taxation 
under  §  116  of  the  Internal  Revenue  Code  of  1939. 

IX. 

In  September,  1945,  Glenn  Weible  entered  into 
employment  with  Max  Factor  &  Compau}^,  a  do- 
mestic corporation  engaged  in  the  manufacture  of 
cosmetic  products,  as  its  representative  to  train 
personnel  in  its  foreigTi  branches,  to  organize  and 
suijervise  the  establishment  in  foreign  countries  of 
cosmetic  manufacturing  plants  for  said  employer. 
Glenn  Weible  was  a  chemical  engineer  who  had 
worked  for  Max  Factor  &  Company  prior  to  the 
war.  Before  commencing  his  overseas  assignment 
he  underwent  in  1945  and  1946  a  short  refresher 
course  in  the  [21]  California  plant  of  the  company. 
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In  1945  Glenn  Weible  was  married  to  Jean  Burt 
Weible,  who  was  head  of  the  hairdressing  depart- 
ment of  Warner  Bros.  Pictures  in  Burbank,  Cali- 
fornia.  They  had  no  children. 

X. 

Early  in  1946  Glenn  Weible  and  his  then  wife, 
Jean  Burt  Weible,  spent  two  or  three  months  in 
Mexico.  Glenn  Weible  and  Jean  Burt  Weible 
maintained  an  apartment  in  North  Hollywood,  Cali- 
fornia, and  owned  household  goods  and  an  auto- 
mobile. They  also  jointly  owned  an  miimproved 
residential  lot  located  in  Los  Angeles.  Glenn  Weible 
also  maintained  a  membership  in  a  private  club,  the 
Hollywood  Athletic  Club,  during  the  years  involved. 

Prior  to  Glemi  Weible 's  departure  for  Australia 
in  June  of  1946,  Glenn  Wei])le  and  his  then  wife, 
Jean  Burt  Weible,  decided  she  would  not  accom- 
pany him  to  Australia,  ]:)ut  maintain  the  apartment 
in  North  Holl3rwood  and  join  him  later. 

XI. 

Glenn  Weible  was  employed  hy  Michael  Harris, 
a  Vice-President  of  Max  Factor  &  Company  in 
charge  of  the  export  division.  There  was  no  written 
contract  or  written  memorandmn  of  contract  en- 
tered into  between  Glenn  Weible  and  his  employer. 
The  nature  of  the  employment  upon  which  Glenn 
Weible  was  to  embark  was  to  be  in  connection  with 
the  expansion  overseas  of  the  manufacturing  opera- 
tions of  Max  Factor  &  Company.  In  1945  and  1946, 
the  company  had  plans  to  establish  manufacturing 
plants   in  Australia   and   the    Far   East,   that   is, 
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Shanghai,  Tokio,  the  Philippines  and  China.  Glenn 
Weible  was  to  be  sent  to  a  particular  forei^  place 
to  set  up  a  factory  to  train  citizens  of  the  particular 
foreign  country  in  the  Max  Factor  manufacturing 
processes  and  when  the  operation  was  running 
smoothly  with  said  citizens  in  charge,  to  leave.  [22] 
No  particular  length  of  time  was  fixed  for  his 
sojourn  in  any  of  the  countries  to  which  he  was  to 
be  sent. 

XII. 
Glenn  Weible  traveled  to  Sydney,  Australia,  in 
Jime  of  1946,  and  as  part  of  the  Max  Factor  team 
of  key  employees  to  assist  in  setting  up  a  manufac- 
turing l^ranch  there.  During  1946  his  wife,  Jean 
Burt  Weible,  wrote  him  from  Los  Angeles  and  in- 
formed him  she  desired  a  divorce.  Prior  to  leaving 
the  United  States  Glenn  Weible  sold  his  automobile 
and  left  his  household  goods  with  his  wife.  Jean 
Burt  Weible  obtained  a  divorce  from  Glenn  Weible 
in  1947.  In  connection  with  the  divorce,  Glenn 
Weible  purchased  from  his  wife  for  $7,500.00  her 
joint  interest  in  the  unimproved  residential  lot 
located  in  Los  Angeles,  California.  During  all  the 
years  involved  in  the  litigation,  the  plaintiff,  Glenn 
Weible,  continued  to  make  substantial  payments  on 
the  trust  deed  encumbering  the  vacant  residential 
property  located  in  Los  Angeles. 

XIII. 

All  the  income  involved  in  the  claims  for  refund 
in  this  action  are  attributable  to  the  earnings  of 
Glenn  Weible  for  personal  services  rendered  Max 
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Factor  &  Company  and  paid  to  Glenn  Weible  by 
deposit  to  his  bank  account  in  Los  Angeles  by  Max 
Factor  &  Company.  The  income  tax  returns  of 
Glenn  Weible  were  prepared  for  him  by  account- 
ants of  Max  Factor  &  Company  in  Los  Angeles, 
California. 

XIV. 

While  in  Sydney,  Glenn  Weible  rented  a  fur- 
nished apartment  on  a  one-year  lease,  and  bought 
such  necessary  items  as  bedding  and  mattresses, 
kitchen  utensils  and  china.  He  employed  a  house- 
keeper. [23] 

XV. 

Glenn  Weible  secured  exemption  from  the  Aus- 
tralian income  tax  laws  by  filing  with  the  Australian 
Government  a  statement  that  he  was  a  non-resident 
of  Australia;  that  his  usual  place  of  residence  was 
the  United  States  of  America  and  that  he  antici- 
pated leaving  Australia  in  Noveml)er,  1947.  Because 
the  Australian  operation  took  longer  than  antici- 
pated, Glenn  Weible  actually  stayed  in  Australia 
until  October,  1948.  From  the  period  following  June 
15,  1948,  he  was  not  regarded  as  exempt  from  Aus- 
tralian taxes  by  the  Australian  Government.  How- 
ever, his  income  for  the  period  June  15  to  Jime  30, 
1948,  was  not  large  enough  to  subject  him  to  the 
tax  and  only  the  income  from  July  1,  1948,  to  Octo- 
ber 9,  1948,  was  subjected  to  the  tax. 

XVI. 

During  his  stay  in  Australia  Glenn  Weible  met 
and  became  engaged  to  Patricia.   At  the  conclusion 
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of  the  Australian  venture  and  after  the  manufac- 
turing plant  was  manned  by  the  Australian  per- 
sonnel, Glenn  Weible  returned  to  the  United  States 
in  October,  1948,  for  a  two  weeks'  stay.  His  divorce 
having  become  final,  he  married  in  the  United  States 
his  present  wife,  Patricia  Weible. 

XVII. 

Glenn  Weible  was  then  sent  to  Toronto,  Canada, 
by  Max  Factor  &  Company,  to  set  up  a  manufac- 
turing establishment  for  a  new  product  and  con- 
tainer w^hich  had  never  been  manufactured  in  Can- 
ada. He  and  Patricia  Weible  rented  a  furnished 
apartment  in  Toronto,  Canada.  They  remained 
there  until  Jime  of  1949,  when  the  company  ordered 
him  to  England  in  July,  1949,  to  assist  in  the  train- 
ing and  supei'vision  of  factory  personnel  in  the 
methods  and  procedures  of  the  manufacture  of  its 
products.  The  Weibles  remained  continuously  at 
the  British  branch  until  [24]  December,  1950,  when 
he  was  called  back  to  the  United  States,  for  two 
months'  training  before  being  sent  on  an  assign- 
ment to  South  America. 

XYIII. 

Glenn  Weible  entered  into  employment  with  Max 
Factor  &  Company  with  the  intention  of  setting 
up  manufacturing  branches  wherever  the  company 
would  send  him,  whether  Australia,  the  Far  East, 
or  elsewhere.  He  never,  during  the  years  involved, 
had  the  intention  of  becoming  a  permanent  resi- 


38  Glenn  Weihle,  et  iix. 

dent  of  either  Australia,  Canada,  England  or  any 
other  particular  foreign  country. 

XIX. 

During  the  year  1947,  Glenn  TVeible,  and  during 
the  yeai^  1948  and  1949,  Glenn  and  Patricia  Weible, 
were  residents  of  the  United  States  of  America. 

XX. 

During  the  years  in  cpestion  the  plaintiffs  or 
either  of  them  did  not  establish  permanent  homes 
in  any  of  the  countries  in  which  they  sojourned. 
They  did  not  buy  or  establish  a  permanent  resi- 
dence or  home  in  any  of  the  countries.  Glenn 
Weible 's  intent  throughout  the  period  was  to  re- 
main an  employee  of  Max  Factor  &  Company  and 
he  never  had  an  intent  to  remain  in  any  of  the 
countries  in  which  he  sojourned  other  than  as  an 
employee  of  Max  Factor  &  Company.  He  never 
intended  to  leaA'e  Max  Factor  &  Company's  employ- 
ment and  seek  permanent  employment  in  any  of 
the  countries  in  which  he  sojourned. 

XXI. 

By  its  very  nature,  his  tour  of  duty  in  a  foreign 
country  for  Max  Factor  &  Company  was  temporary, 
company  policy  being  to  staff  its  foreign  branches 
with  citizens  of  the  particular  foreign  comitry.  [25] 

XXII. 

Any  conclusion  of  law  herein  which  is  deemed 
to  be  a  fact  is  here^w  found  as  a  fact  and  incor- 
porated herein  as  a  finding  of  fact. 
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Conclusions  of  Law  i 

From  these  facts  the  Court  concUides  as  follows: 

I. 

This  Court  has  jurisdiction  of  this  controversy 
and  of  the  parties  hereto. 

II. 

Plaintiff  Gleiui  Weible  was  not  a  bona  fide  resi- 
dent of  Australia  for  the  calendar  year  1947  within 
the  meaning  of  Section  116  of  the  Internal  Revenue 
Code  of  1939,  and  therefore,  his  earnings  from  his 
employment  from  Max  Factor  &  Company  during 
said  year  are  taxable. 

III. 

The  plaintiffs  Glenn  Weible  and  Patricia  Weible 
were  not  bona  fide  residents  of  Australia  or  Canada 
during  the  calendar  year  of  1948,  but  were  residents 
of  the  United  States,  and  therefore  the  earnings  of 
Glenn  Wei])le  from  Max  Factor  &  Company  during 
said  year  were  taxable. 

IV. 

Glenn  Weible  and  Patricia  Weible  were  not  bona 
fide  residents  of  Canada  and  England  in  1949,  but 
were  residents  of  the  United  States,  and  therefore 
the  earnings  of  Glenn  Weible  from  Max  Factor  & 
Company  for  said  year  were  taxable. 

V. 

Any  finding  of  fact  herein  which  is  deemed  to 
be  a  conclusion  of  law  is  hereby  concluded  as  a 
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matter  of  law  and  incorporated  herein  as  a  con- 
clusion of  law.  [26] 

VI. 
Defendant  is  entitled  to  judgment  that  the  plain- 
tiffs take  nothing  by  reason  of  this  action,  that  the 
complaint  be  dismissed  vn.\h.  prejudice,  and  that  it 
have  judgment  for  its  costs. 

Judgment 

In  accordance  with  the  foregoing  findings  of  fact 
and  conclusions  of  law,  it  is  ordered,  adjudged  and 
decreed : 

That  the  plaintiffs  take  nothing  by  their  com- 
plaint; that  the  complaint  may  be  and  is  dismissed 
with  prejudice  and  that  the  defendant  have  judg- 
ment for  and  shall  recover  from  plaintiffs  the 
amount  of  its  costs  to  be  taxed  by  the  Clerk  of  this 
Court  in  the  sum  of  $20.00. 

Dated  this  5th  day  of  April,  1956. 

/s/  ERNEST  A.  TOLIN, 

United  States  District  Judge. 

Affidavit  of  Service  by  Mail  attached. 
Lodged  March  30,  1956. 
[Endorsed] :     Filed  April  5,  1956. 
Docketed  and  entered  Apiil  6,  1956.  [27] 


vs.  United  States  of  America  41 

[Title  of  District  Court  and  Cause.] 

REQUEST  FOR  ADDITIONAL  AND  FOR 
AMENDMENTS  TO  FINDINGS  OF  FACT 
PROPOSED  BY  DEFENDANT 

Plaintiffs  request  the  following  additions  and 
amendments  to  the  findings  of  fact  proposed  by 
defendant  (references  are  to  paragraph  numbers 
of  defendant's  proposed  findings  of  fact) : 

X. 

Delete  the  following  words  on  page  4,  line  12: 
"during  the  years  involved," 

and  substitute  therefore  the  following  phrase : 

"which  he  changed  to  an  inactive  membership 
during  the  years  involved." 

XI. 

Delete  the  period  at  the  end  of  the  last  sentence 
on  page  4  and  insert  the  following: 

",  and  to  undertake  another  foreign  assignment 
for  his  employer.  Weible  and  his  employer 
agreed  that  he  would  remain  continuously  out- 
side of  the  [28-A]  United  States  in  the  jDer- 
formance  of  his  duties  except  for  short  periods 
of  training  and  consultation." 

XII. 

Insert  the  following  after  the  first  sentence  end- 
ing on  page  5,  line  6 : 

"No  definite  time  was  set  by  either  Weible 
or  his   employer   for  the   completion   of   that 
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project  because  they  were  unable  to  i)redict 
how  long  it  would  take.  Weible  agreed  to  re- 
main in  Australia  until  the  assigiunent  was 
completed. ' ' 

XIV. 
Add  the  following  at  the  end  of  the  paragi^aph : 

''He  frequented  a  local  club  and  actively 
entered  into  the  social  life  of  Sydney.  His 
friends  and  associates  were  predominantly  Aus- 
tralians. ' ' 

XV. 
Delete  this  paragraph  in  its  entirety  and  sub- 
stitute the  following  in  its  place: 

''Weible  secured  exemption  from  the  Aus- 
tralian income  tax  laws  for  the  first  two  years 
of  his  stay  there,  and  after  the  expiration  of 
the  exemption  period  paid  tax  on  his  income 
from  July  1,  1948,  to  October  9,  1948." 

XVII. 

Add  the  following  sentence  at  the  end  of  the  first 
sentence  at  page  6,  line  27 : 

"No  definite  time  was  fixed  by  Weible  or  his 
employer  for  the  length  of  his  stay  in  Canada, 
but  he  agi^eed  to  stay  as  long  as  necessary  to 
accomplish  his  assignment."  [28-B] 

XVIII. 

Delete  the  last  period  and  the  following  at  the 
end  of  the  paragraph: 
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^'j  but  intended  to  remain  abroad  for  an  in- 
definite period  in  the  foreign  service  of  Max 
Factor, ' ' 

XX. 
Delete  this  paragraph. 

XXI. 

Delete  the  word  "a"  in  the  first  line  thereof  at 
page  7,  line  29,  and  substitute  therefore  the  words 
*' anyone." 

Reasons  and  Authority 

1.  Whether  a  person  is  a  bona  fide  foreign  resi- 
dent within  the  meaning  of  the  Internal  Revenue 
Code  depends  upon  all  of  the  aspects  of  his  life  in 
a  foreign  coimtry  (Plaintiffs'  Pre-trial  Memoran- 
dum, pp.  4-6).  The  deletions  and  amendments  re- 
quested in  paragraphs  X,  XI  and  XIV  amplify  the 
findings  of  fact  to  include  important  aspects  of 
jjlaintiffs'  life  abroad. 

2.  An  intent  to  remain  abroad  for  an  indefinite 
period  is  an  important  factor  in  determining  bona 
fide  residence  abroad.  The  indefinite  character  of 
Weible's  employment  abroad  is  covered  by  the 
amendments  requested  to  paragraphs  XI,  XII, 
XYII  and  XVIII. 

3.  The  amendment  to  paragraph  XV  is  re- 
quested for  the  reason  that  the  statement  referred 
to  in  defendant's  proposed  finding  was  inadmissil)le 
in  evidence  for  the  reasons  stated  in  Plaintiffs' 
Supplemental  Memorandum. 
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4.  ParagTaph  XX  is  immaterial  to  the  issues  of 
this  case  for  the  reasons  stated  in  Plaintiifs'  Pre- 
trial Memorandum,  page  8,  lines  4-12. 

Respectfully  submitted, 

THOMPSON,  ROYSTON, 
WIENER  &  MOSS, 

By  /s/  CONRAD  J.  MOSS. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  April  5,  1956.  [28-C] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO 
COURT  OF  APPEALS 

Notice  Is  Hereby  Given  that  Glenn  Weible  and 
Patricia  Weible,  plaintiffs  above  named,  hereby 
appeal  to  the  United  States  Court  of  Apjoeals  for 
the  Ninth  Circuit  from  the  final  judgment  entered 
in  this  action  on  April  6,  1956. 

Dated  May  8th,  1956. 

/s/  CONRAD  J.  MOSS,  for 
THOMPSON,  ROYSTON, 
WIENER  &  MOSS, 
Attorneys  for  Appellants. 

Affida^it  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  May  9,  1956.  [29] 
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In   the    United    States    District    Court,    Southern 
District  of  California,  Central  Division 

No.  1571T-T 
Honorable  Ernest  A.  Tolin,  Judge  Presiding. 

GLENN  AVEIBLE  and  PATRICIA  WEIBLE, 

Plaintiffs, 
vs. 

UNITED   STATES, 

Defendant. 

REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS 

Los  Angeles,  California 

January  9,  1956 

Appearances : 

For  the  Plaintiffs: 

CONRAD  J.  MOSS, 

433  South  Spring  Street,  Suite  705, 
Los  Angeles,  California. 

For  the  Defendant: 

LAUGHLIN  E.  WATERS, 

United  States  Attorney,  by 
EDWARD  R.  McHALE, 

Assistant  United  States  Attorney, 
600  Federal  Building, 
Los  Angeles,  California. 
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Monday,  January  9,  1956—2 :00  P.M. 

The  Court:     Call  our  calendar,  please. 

The  Clerk:  15,717,  Glen  Weible,  et  al.,  v.  United 
States,  for  trial. 

The  Court:     Are  you  ready  for  trial? 

Mr.  Moss :     Ready  for  the  plaintiffs,  your  Honor. 

Mr.  McHale :     Ready  for  the  defendant. 

The  Court:  How  long  do  you  expect  the  presen- 
tation will  require  ? 

Mr.  Moss:  Approximately  two  hours  to  put  on 
the  plaintiffs'  case,  I  believe,  your  Honor. 

Mr.  McHale:  Our  case  will  consist  of  cross-ex- 
amination primarily. 

The  Court:     All  right.  Proceed. 

Mr.  Moss:  Your  Honor,  I  w^as  just  discussing 
one  factual  issue  with  the  counsel  for  the  defendant, 
with  respect  to  one  of  the  claims  for  refund  alleged 
in  the  Complaint,  the  filing  of  which  is  admitted. 
One  of  the  facts  respecting  it,  T  would  like  to  take 
a  moment  to  verify  that  point. 

The  Court:     Surely. 

Mr.  Moss :  Your  Honor,  tliis  is  an  action  for  re- 
fund of  taxes,  income  taxes,  paid  to  the  United 
States  for  the  taxable  years  1947,  1948  and  1949. 

The  plaintiff  has  filed  a  pretrial  memorandum 

setting  [2*]  forth  summary  statement  of  the  facts, 

and  memorandum  about  the  law.  There  is,  as  the 

memorandimi  states,  one  issue  before  the  Court,  and 

that  is,  whether  or  not  the  plaintiff  Glenn  Weible 

in  tlic  year  1947,  and  the  plaintiffs  Glenn  and  Pa- 

•Page  numbering  appearing  at  top  of  page  of  original  Reporter'* 
Transcript  of  Record. 
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tricia  Weible  in  the  years  1948  and  '49,  were  bona 
fide  residents  of  a  foreign  country  or  countries, 
within  the  meaning  of  the  1939  Internal  Revenue 
Code,  Section  116(a). 

To  clarify  that  point,  plaintiff  Glenn  Weible  in 
1947  filed  a  return  with  his  then  wife — I  beg  your 
pardon.  He  filed  a  separate  return  reporting  half 
of  the  community  income  of  himself  and  then  wife, 
who  was  divorced  in  September,  1947,  and  married 
in  the  latter  part  of  1948  to  his  second  wife.  And 
his  returns  for  1948  and  '49  were  joint  returns. 

The  filing  of  the  returns  and  the  payment  of  the 
tax  has  been  admitted,  as  has  the  filing  of  the 
claims  for  refund,  as  alleged  in  the  Complaint,  leav- 
ing us  just  one  factual  issue  as  to  bona  fide  resi- 
dence. 

The  plaintiff  will  call  two  witnesses,  Mr.  Michael 
Harris,  vice  president  of  the  Max  Factor  Company, 
the  employer  of  Glenn  Weible,  and  Glenn  Weible 
himself. 

At  this  time  the  plaintiff  would  like  to  call  My. 
Michael  Harris  to  the  stand. 

Will  you  take  the  stand,  Mr.  Harris  ?  [3] 
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MICHAEL  Hx\RRIS 

called  as  a  witness  on  behalf  of  the  i)laintiffs,  hav- 
ing been  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

The  Clerk:     Will  you  please  be  seated. 

Your  full  name,  please  ? 

The  Witness :     Michael  Harris. 

Direct  Examination 
By  Mr.  Moss : 

Q.     What  is  your  position,  Mr.  Harris? 

A.  Vice  president,  export  division  of  Max  Factor 
&  Co. 

Q.  In  what  capacity  ?  Wliat  are  your  duties  with 
that  company  ? 

A.  Complete  supervision  of  our  export  division 
and  our  overseas  acti\dties. 

Q.  Were  you  in  this  position  in  the  years  1946 
and  after"?  A.     Yes;  since  1933. 

Q.  In  that  position,  have  you  been  concerned 
with  the  work  assignments  of  Grlenn  Weible,  the 
plaintiff  in  this  case  ? 

A.     Yes,  he  comes  directly  under  my  supei'vision. 

Q.  Are  you  familiar  with  the  facts  concerning 
the  employment  of  Mr.  Weible  by  the  company  ? 

A.    Yes,  I  am. 

Q.  Can  you  tell  me  when  he  was  first  employed 
at  Max  Factor?  [4] 

A.     In  the  late  1930 's;  before  the  war. 

Q.  Do  you  recall  what  his  duties  were  at  that 
time '? 
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A.  Primarily  chemist,  working  in  our  labora- 
tories. 

Q.     What  did  he  have  to  do  as  a  chemist? 

A.  He  was  in  charge  in  developing  new  prod- 
ucts, checking  formulas,  testings  materials. 

Q.  Has  he  worked  for  Max  Factor  since  that 
time? 

A.  Yes.  He  left  Max  Factor  during  the  war 
years  and  returned  in  1945  or  early  '46.  He  has 
been  with  us  since  that  time  continuously. 

Q.  1945,  at  the  time  that  you  stated  Mr.  Weible 
was  re-employed,  what  was  the  nature  of  the  export 
activities  of  Max  Factor? 

A.  We  were  just  arranging  to  re-embark  on  a 
very  wide  expansion  program  overseas,  a  program 
which  we  had  already  begun  working  with  when 
the  war  stopped  us. 

We  had  in  mind  opening  brandies  in  about  a  half 
a  dozen  countries  throughout  the  world  immediately 
the  hostilities  ceased.  Mr.  Weible  had  been  working 
with  Lockheed  and  when  the  war  activities  at  Lock- 
heed dropped  off,  he  reopened  his  discussions  with 
us  about  resuming  his  activities  with  us. 

Because  of  the  wddened  scope  of  his  activities  at 
Lockheed,  we  felt  that  Glenn  could  be  very  useful 
as  an  addtion  to  our  overseas  staff  in  actually  set- 
ting up  complete  factory  operations.  [5] 

Q.  You  employed  him  then  in  what  capacity  in 
1945,  when  you  re-employed  him? 

A.  He  was  to  come  in  for  a  period  of  prelimi- 
nary training,  to  sort  of  have  a  refresher  course 


50  Glenn  Weihle,  et  ux. 

(Testimony  of  Michael  Harris.) 
and  immediately  go  overseas,  with  the  first  installa- 
tion to  be  in  Australia  and  from  then  on,  wherever 
required. 

Q.  What  was  the  nature  of  your  employment 
agreement  with  Mr.  Weible  with  respect  to  his  du- 
ties overseas? 

A.  We  had  no  formal  agreement,  if  that  is  what 
you  mean.  We  had  no  written  contract  or  memo- 
randum. We  operated  on  a  very  informal  basis. 

Mr.  Weible  first  discussed  the  proposal  with  Mr. 
Max  Factor,  Jr.,  the  head  of  our  laboratories,  and 
then  I  was  brought  into  the  xoicture  and  he  was 
put  under  my  supervision. 

Q.  Was  he  employed  to  work  exclusively  in  the 
foreign  department  *? 

A.  Yes,  exclusively  in  the  foreign  department 
and  exclusively  overseas. 

Q.  Was  there  anything  said  in  your  employment 
arrangement  with  respect  to  how  long  Mr.  Weible 
would  be  required  to  remain  overseas? 

A.  For  each  assignment  it  was  completely  indefi- 
nite, because  we  had  no  idea  how  long  it  would  take 
us  to  establish  a  plant.  He  would  stay  with  an  op- 
eration until  we  thought  it  was  on  its  feet  and  ready 
to  move  to  another  location.  [6] 

Q.  When  he  fiaiished  one  assignment,  what  was 
your  understanding  with  respect  to  subsequent  as- 
signments ? 

A.  He  would  then  proceed  wherever  instructed 
or,  if  necessary,  come  back  for  a  training  period  in 
between  assignments. 
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Q.  Subsequent  assignments  would  be  overseas 
or  domestic?  A.     Overseas  entirely. 

Q.  Has  Mr.  Weible  been  employed  in  your  de- 
partment since  that  time? 

A.     Yes,  continuously. 

Q.  Do  you  recall  what  Mr.  Weible 's  first  assign- 
ment was  for  Max  Factor  after  his  re-employment 
in  1945? 

A.  Yes.  He  went  to  Australia.  We  opened  a 
plant  in  Sydney.  We  picked  up  a  shell  of  a  building 
and  started  from  scratch.  Mr.  Weible  was  in  charge 
of  arranging  for  the  importation  and  installation  of 
necessary  equipment  and  machinery,  the  arrange- 
ments for  local  production  of  containers,  packages, 
supplies,  the  installation  of  a  complete  factory  oper- 
ation, the  training  of  local  chemists,  sales  depart- 
ment, et  cetera. 

Q.  Do  you  recall  whether  he  went  to  Mexico  be- 
fore he  went  to  Australia? 

A.  He  was  in  Mexico  for  a  two-  or  three-month 
period.  I  am  not  sure  whether  it  was  just  before  he 
went  to  Australia  or  between  the  time  he  came  back 
from  Australia  and  went  to  [7]  Canada.  There  was 
a  two-  or  three-month  interval  there  somewhere. 

Q.  xVt  that  time  Mr.  Weible  went  to  Australia, 
had  the  comj)any  any  plans  relating  to  other  offices 
in  the  Far  East? 

A.  Yes,  we  already  owned  property  in  Shang- 
hai and  it  was  our  intention  to  establish  a  factory 
and  a  branch  operation  for  China,  and  also  in 
Tokyo.  We  had  an  arrangement  in  the  Philippines, 
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which  later  also  became  a  factory  branch.  So  there 
were  four  operations  we  had  in  mind  at  the  time  in 
the  Far  East. 

Q.  At  the  time  Mr.  Weible  was  sent  to  Aus- 
tralia, was  any  definite  time  fixed  for  the  time  he 
would  remain  there  on  that  job? 

A.  No,  sir,  except  that  he  was  to  stay  there  until 
we  had  trained  an  Australia  crew,  equipped  to  take 
over. 

Q.  Could  you  in  the  company  fix  any  time  within 
which  that  operation  would  be  established? 

A.  No,  we  could  not.  We  had  operations  of  that 
type  that  took  from  three  months  to  five  years  to 
get  under  way. 

Q.  Was  anything  said  to  Mr.  W^eible  at  the  time 
he  left  for  Australia  regarding  what  his  following 
assignment  would  be  or  how  did  you  leave  that? 

A.     No,  there  w^as  no  arrangement  for  that  at  all. 

Q.  And  then  do  you  recall  how  long  he  stayed  in 
Australia  ?  [8]  A.    About  two  years. 

Q.  Do  you  recall  specifically  within  the  year — 
that  would  make  it  1948 — when  he  was  recalled  ? 

A.  I  think  he  came  back  shortly  after  midyear 
of  '48. 

Q.  And  what  were  the  circumstances  relating  to 
his  recall  from  Australia? 

A.  The  job  in  Australia  was  operating  pretty 
well  on  its  own.  We  had  Mr.  Weible  come  back  to 
Hollywood  then  for  a  matter  of  two  or  three  weeks, 
I  believe — ^not  over  a  month,  an}^va3^ — and  then  sent 
him  to  Canada  as  his  next  assigmnent.  My  recollec- 
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tioii  would  be  he  came  back  from  Australia  in  Au- 
gust or  September  and  was  in  Canada  within  the 
next  month. 

Q.  What  was  your  understanding  with  Mr. 
Weible  with  regard  to  the  length  of  time  of  his  Ca- 
nadian assignment? 

A.  There  were  no  terms  arranged.  It  was  more 
or  less  the  same  as  the  Australian  operation.  We 
were  starting  from  scratch  in  Canada  on  a  manu- 
facturing operation. 

Q.  And  would  you  describe  what  his  duties  were 
in  Canada,  to  the  extent  they  may  have  been  dif- 
ferent than  those  you  have  already  described  for 
Australia  ? 

A.  Yes.  In  Canada  we  already  had  a  sales  or- 
ganization for  a  number  of  years,  l)ut  we  did  no 
manufacturing.  We  were  at  this  time  developing  a 
number  of  new  products  and  decided  that  was  a 
good  oportunity  for  starting  the  manufacturing  in 
Canada.  [9] 

Q.  Then,  as  I  understand  you,  there  had  been 
prior  to  Mr.  Weible 's  visit  no  manufacturing 
branch  at  all  of  any  kind  in  Australia? 

A.     That  is  right. 

Q.     That  was  an  import  arrangement? 

A.  A  straight  import  before  the  war,  finished 
packages  ready  for  sale. 

Q.  Do  you  recall  how  long  Mr.  Weible  remained 
in  Canada?  A.     About  a  year. 

Q.  Do  you  recall  the  circmnstances  surround- 
ing his  departure  from  Canada? 
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A.  Yes,  very  well.  We  ran  into  trouble  in  our 
British  manufacturing  plant  and  found  it  necessary 
to  send  a  complete  team  over  from  the  States.  We 
called  Mr.  Weible  in  Toronto  and  asked  him  if  he 
could  get  over  to  England  immediately.  He  didn't 
come  back  to  Holh^vood.  He  went  directly  to  Eng- 
land. 

Q.     What  was  to  be  his  task  in  England? 

A.  To  take  over  our  manufacturing  laboratories 
and  operate  them  until  we  could  replace  the  staff 
with  whom  we  were  having  trouble. 

Q.  Was  any  fixed  time,  any  definite  period  set 
for  the  completion  of  this  task? 

A.     No,  there  was  no  time  limit  set.  [10] 

Q.  Did  Mr.  Weible  fix  am^  definite  time  on  the 
length  of  his  stay  in  England  on  this  assignment? 

A.  No,  I  don't  believe  there  was  even  any  dis- 
cussion as  to  that. 

Q.  Do  you  recall  how  long  Mr.  Weible  remained 
in  Great  Britain  on  this  assignment  ? 

A.     It  was  over  two  years. 

Q.  Do  you  recall  when  he  went  to  England,  the 
date  when  he  left  for  England,  approximately"? 

A.  I  am  trying  to  tie  it  into  the  time  when  I 
went  over,  too,  because  I  was  part  of  that  team. 

Q.    Yes. 

A.  I  think  Mr.  Weible  went  over  in  midsummer 
of  19— let's  see,  '46,  '48;  that  would  be  '49. 

Q.  Then  you  say  he  stayed  for  approxi- 
matelv 
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A.  He  stayed  something  over  two  years  in  Eng- 
land and  on  the  continent. 

Q.  How  long,  do  you  recall,  was  he  in  England 
most  of  the  time  or  on  the  continent? 

A.  He  w^as  in  England  for  a  year  and  a  half. 
And  then  after  his  duties  in  the  plant  eased  up  a 
little,  he  visited  some  of  our  branches  on  the  Euro- 
pean continent. 

Q.  When  he  was  recalled  from  England,  was  his 
job,  or  was  the  job  of  setting  up  the  manufacturing 
operation,  the  reorganization,  completed?  [11] 

A.  Yes,  we  had  a  new  staff  hired  and  trained, 
ready  to  take  over. 

Q.    Then  what  was  done  with  Mr.  Weible? 

A.  Mr.  Weible  came  back  again  for  several 
weeks  at  home,  and  we  then  assigned  him  to  South 
America.  We  had  a  program  for  opening  branches 
then  in  Argentina,  Brazil  and  Colombia. 

Q.  How  long  did  he  remain  in  South  America  on 
this  assignment? 

A.  From  that  time  until  now.  He  just  come  back. 
I  think  he  has  been  back  twice  within  that  four- 
year  period. 

Q.     What  was  the  nature  of  his  return  visits? 

A.  Once  he  was  brought  in  because  of  illness  of 
his  mother.  He  was  here  a  couple  of  weeks. 

The  other  time  would  have  been  a  regular  holi- 
day, homecoming. 

Q.  Do  you  know  whether  Mr.  Weiblo  has  or  has 
not  maintained  a  residence  in  the  United  States 
during  this  period,  subsequent  to  1946  ? 
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A.     So  far  as  I  know,  he  has  no  residence  here. 

Q.  Do  you  know  w^ho  prepared  and  filed  the  in- 
come tax  return  for  Mr.  Weible  during  the  years 
'47,  '48  and  '49? 

A.  Our  accounting  department.  They  handled 
the  returns  for  all  our  traveling  overseas  personnel. 

Q.  Would  those  returns,  as  they  are  alleged  in 
the  Complaint,  show  that  the  tax  was  paid  by — the 
tax  on  Mr.  [12]  Weible 's  income  in  those  years  was 
paid  by  withholding  from  the  Factor  Company,  do 
you  recall? 

Do  you  recall  the  circumstances  surrounding  the 
withholding  of  income  tax  on  Mr.  Weible 's  return 
during  those  years? 

A.  Yes,  there  were  some  discussions  among  our 
accountants  and  heads  of  our  legal  department,  and 
among  us  we  decided,  as  long  as  there  seemed  to  be 
some  possible  doubt  as  to  the  Government's  inter- 
pretation of  overseas  residence  we  Avould  withhold 
and  play  doubly  safe.  I  think  that  went  on  for  three 
or  four  years. 

Mr.  Moss:     No  further  questions. 

Cross-Examination 
By  Mr.  McHale: 

Q.  Mr.  Harris,  there  was  no  written  contract  of 
any  kind  with  Mr.  Weible  ?  A.     That  is  right. 

Q.  Was  Mr.  Weible  the  only  person  sent  from 
Max  Factor  to  Australia  in  1946,  or  did  you  send 
other  persons  ? 
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A.  No,  Mr.  Sidney  Factor  went  to  Australia 
several  weeks  before  Mr.  Weible  and  remained  in 
Australia  almost  two  years.  Most  of  that  time  over- 
lapped Mr.  Weible 's. 

We  then  had  a  third  member,  a  sales  manager, 
whom  we  sent  over,  a  Mr.  Sidney  Myer,  who  was 
there  during  the  second  year  of  Mr.  Weible 's  stay 
and  then  remained  after  Mr.  Weible  had  left.  [13] 

Q.  Just  what  was  Mr.  Weible 's  assignment  on 
this  trip  to  Australia*? 

A.  To  set  \\])  a  manufacturing  plant,  to  install 
the  machinery,  get  it,  purchase  it,  train  an  oper- 
ating crew,  and  arrange  for  the  local  production  of 
whatever  supplies  we  could  obtain  in  Australia. 

Q.  Was  he  to  hire  local  personnel  to  operate  and 
manage  the  plant  ?  A.     Yes. 

Q.  And  did  the  local  Australians  eventually  take 
over  the  management  and  operation  of  the  plant? 

A.  Yes,  we  now  have  a  100  per  cent  Australian 
operation. 

Q.  Have  you  followed  that  pattern  in  your  other 
operations'?  A.     Yes,  that  is  our  basic  policy. 

Q.  In  other  words,  Mr.  Harris,  what  you  do  is 
send  someone  over  from  your  company  to  set  it  up, 
but  it  is  the  idea  of  the  company  to  be  replaced 
by  local  personnel  in  the  various  countries?  Is  that 
the  general  method  of  operation  ? 

A.     That  is  quite  correct. 

Q.  The  same  would  be  true  for  your  Canadian 
operation,  when  you  sent  Mr.  Weible  to  Canada? 

A.    Yes. 
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Q.  There  were  other  people  from  Max  Factor 
sent  also? 

A.  Yes,  we  sent  sales  personnel  and  administra- 
tive heads,  [14]  also. 

Q.  He  was  to  set  up  the  manufacturing  and 
train  local  personnel  to  take  over  the  operation? 

A.     That  is  right. 

Q.  Do  you  know  any  of  the  details  of  the  way 
his  salary  payments  were  handled  when  he  was  sent 
to  Australia  ? 

A.  Our  general  pattern  there — and  I  think  it  ap- 
plied to  Mr.  Weible  throughout  that  period — was 
to  deposit  his  checks  in  his  bank  account  here  in  the 
United  States. 

Q.  Then  Mr.  Weible  maintained  a  bank  account 
here  in  Los  Angeles,  or  in  California? 

A.     Yes,  I  am  sure  he  did. 

Q.  To  your  knowledge  did  Mr.  Weible  maintain 
any  other  property  here  in  this  country? 

A.  Mr.  Weible  owaied  a  lot.  I  think  it  was — I  am 
not  sure  whether  it  was  before  he  went  to  Australia 
or  when  he  came  back  from  that  trip.  I  believe  he 
still  owns  that  vacant  piece  of  property. 

Q.     Any  other  i^roperty  that  you  know  of? 

A.     None  that  I  know  of, 

Mr.  McHale:     That  is  all. 

Mr.  Moss:     I  have  no  further  questions. 

The  Court:     Thank  you,  sir. 

The  Witness:     Thank  you. 

(Witness  excused.)  [15] 
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Mr.  Moss:  The  plaintiff,  Mr.  Weible,  will  now 
take  the  stand. 

GLENN  WEIBLE 
a  plaintiff  herein,  called  as  a  witness  in  his  own  be- 
half, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

The  Clerk:     Will  you  please  be  seated? 

Your  full  name,  sir? 

The  Witness:     Glenn  Weible. 

Direct  Examination 
By  Mr.  Moss : 

Q.     What  is  your  profession,  Mr.  Weible? 

A.     Chemical  engineer. 

Q.  What  academic  training,  if  any  special  train- 
ing in  this  field,  do  you  have? 

A.  I  am  a  graduate  chemical  engineer  and  have 
had  several  years  of  training  in  work. 

Q.  When  did  you  first  go  to  work  for  Max  Fac- 
tor? A.     In  1938. 

Q.    What  was  the  nature  of  your  work  there? 

A.  Chemist  in  the  laboratory,  doing  various 
types  of  compounding. 

Q.     What  is  "compounding"? 

A.  In  this  particular  case,  trying  to  formulate 
new  products  of  various  types.  [16] 

Q.  Do  you  recall  the  date  when  you  left  your 
employment  with  Max  Factor  ? 

A.     July,  1941. 

Q.  What  w^ere  the  circumstances  leading  to  your 
leaving  at  that  time? 
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A.  I  was  acquainted  with  various  personnel  at 
Lockheed  Aircraft  and  was  informed  they  were 
just  starting  a  research  department  which  included 
a  chemical  research  division,  and  it  looked  like  a 
very  important  type  of  a  job.  So  I  applied  and  was 
employed  as  their  first  chemist,  for  Lockheed. 

Q.  What  was  the  nature  of  your  work  while  at 
Lockheed  ? 

A.  For  three  years  I  was  in  charg^e  of  the  chem- 
ical research  division,  and  then  moved  up  to  proc- 
ess engineer. 

Q.     What  were  your  duties  as  process  engineer? 

A.  They  are  in  charge  of  all  the  various  proc- 
esses that  have  to  do  with  the  fabrication  of  the 
airplane. 

Q.  Could  you  be  just  a  little  more  specific  on 
what  the  processes  were? 

A.     I  should  say  the  chemical  processes. 

Q.  During  the  war  years,  did  you  have  any  con- 
tact with  the  Factor  Company? 

A.  Toward  '44  and  '45  there  were  quite  a  few 
contacts,  as  they  were  doing  some  subcontract  work 
at  that  time  for  the  various  aircraft  companies.  And 
actually,  Lockheed  gave  them  some  jobs  to  do  which 
were  of  a  chemical  nature  and  which  I  fl7]  had 
contacts  through  Max  Factor,  between  Max  Factor 
and  Lockheed  on  these  particular  jobs. 

Q.     How  long  did  you  stay  at  Lockheed? 

A.    Until,  I  believe,  September,  1945. 

Q.  Where  did  you  go  when  you  finislied  your 
emplojrment  with  Lockheed? 
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A.     I  went  back  with  Max  Factor  &  Co. 

Q.  Will  you  describe  the  circumstances  sur- 
rounding your  re-employment  with  Max  Factor? 

A.  Perhaps  a  year  or  six  months  before  the  ac- 
tual employment,  I  had  discussed  on  various  occa- 
sions, or,  had  discussions  with  Max  Factor,  Jr.,  who 
had  told  me  of  an  expansion  program  they  planned, 
and  I  had  indicated  my  desire  to  come  back  and 
work  in  this  expansion  program;  primarily,  set- 
ting up  branches  in  foreign  countries. 

Q.  Was  anything  said  at  that  time  with  respect 
to  the  nature  of  your  work,  as  between  foreign  and 
domestic  service  with  Factor? 

A.     It  was  definitely  for  foreign  work. 

Q.  It  was  anticipated  you  were  to  work  only  on 
foreign  work,  or  partly  on  each? 

A.    No,  it  was  only  on  foreign  work. 

Q.  With  whom  at  Max  Factor  did  you  make 
your  final  employment  arrangements'? 

A.    With  Mr.  Harris.  [18] 

Q.  What  was  the  nature  of  your  employment 
agreement,  arrangement  with  Mr.  Harris? 

A.  Previous  to  my  discussions  with  Mr.  Harris, 
as  I  stated  before,  I  had  had  discussions  with  Max 
Factor,  Jr.,  and  he  had  mdicated  they  were  inter- 
ested in  my  coming  with  them  and  when  I  talked 
with  Mr.  Harris  there  was  the  formality  of  the  ac- 
tual filling  out  of  the  employment  forms  and  so 
forth.  There  were  no  contracts,  but  I  was  to  come 
back  into  the  plant  and  work  for  a  period  of  two  or 
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three  months  and  then  go  out  on  the  first  assign- 
ment. 

Q.  Did  you  have  any  specific  understanding  with 
respect  to  the  length  of  time  of  your  foreign  as- 
signments ?  A.     No. 

Q.  Did  you  have  any  understanding  at  the  be- 
ginning of  your  agreement  with  respect  to  what  you 
would  do  when  one  foreign  assignment  was  com- 
pleted ?  A.     No. 

Q.  Was  it  your  understanding  that  you  might  be 
assigned  back  to  the  United  States  after  one  for- 
eign assignment,  or  was  there  no  understanding  at 
all  on  that  point? 

A.  No,  in  our  original,  our  preliminary  discus- 
sions there  were  many  countries  named  where  we 
wanted  to  get  started  as  quickly  as  possible. 

In  fact,  when  I  came  back  with  Max  Factor  in 
'45  I  purchased  equipment  for  several  countries  at 
the  same  time,  [19]  duplicate  and  triplicate  sets  of 
equipment,  which  we  did  subsequently  use  in  vari- 
ous countries,  so  that  the  general  idea  was  as  soon 
as  one  was  finished  we  would  go  on  to  the  next  one 
and  start. 

Q.  Now,  after  you  resumed  employment  with 
Factor  in  September  of  1945,  what  did  you  do  right 
after  that? 

A.  I  worked  in  the  plant  becoming  reacquainted 
with  all  the  operations  there.  And  also  pui'chased 
equipment  for  various  comitries  where  we  had  oper- 
ations plaimed.   This  took  place  from   September 
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until  December.  And  then  in  January,  '46,  I  went 

to  Mexico. 

Q.     How  long  were  you  in  Mexico? 

A.  Until  May,  the  latter  part  of  April  or  the 
1st  of  May. 

Q.     What  were  your  duties  in  Mexico? 

A.  We  set  up — we  had  a  partial  manufacturing 
plant  there,  but  we  set  up  additional  plant  opera- 
tions starting  new  products  which  they  had  manu- 
factured heretofore. 

Q.  Then  in  May,  '46,  your  assignment  in  Mexico 
was  completed,  and  then  what  did  you  do? 

A.  I  came  back  to  the  United  States  and  left  for 
Australia  in  June,  1st  of  June. 

Q.  What  was  your  agreement  with  the  company 
with  respect  to  the  length  of  time  you  would  be  gone 
to  Australia,  if  there  was  one?  [20] 

A.  There  was  no  agreement  as  to  the  length  of 
time,  because  none  of  us  knew  how  long  it  would 
take  to  get  the  operation  going.  There  were  many 
restrictions,  import  restrictions,  problems  of  raw 
materials,  containers,  and  various  things. 

Q.  Did  you  fix  any  definite  time  as  to  the  length 
of  time  you  would  remain,  consent  to  remain  in 
Australia  ?  A.     No. 

Q.  Would  you  describe  what  you  did  on  this  as- 
signment in  Australia? 

A.  Well,  we  bought  an  old  building,  which  it  was 
necessary  to  do  completely  over,  starting  out  with 
the  contractor,  architect's  plans.  We  reworked  the 
whole  building,  and  then  purchased  and  imported 
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various  containers  or  other  machinery,  raw  materi- 
als, installation  of  all  the  equipment  in  the  build- 
ing, and  supplying  suppliers  of  raw  materials,  pur- 
chasing— to  see  that  they  met  our  specifications,  and 
training  various  personnel. 

Q.  Did  you  know  before  you  went  to  Australia 
who  would  be  your  sources  of  supply  or  who  would 
be  your  personnel?  A.     No. 

Q.    You  located  them  after  you  arrived? 

A.     That  is  right. 

Q.  Do  you  recall  how  long  you  had  been  in  Aus- 
tralia before  the  plant  was  set  up  in  sufficient  con- 
dition to  start  [21]  manufacturing? 

A.     Almost  one  year. 

Q.  At  the  time  you  left  Australia,  do  you  recall 
what  the  size  of  the  operation,  including  the  per- 
sonnel, was? 

A.  Yes,  men  and  women,  possibly  90  to  95 
people. 

Q.    Who  had  trained  these  people? 

A.  All  those  having  to  do  with  manufacturing 
and  shipping  and  so  forth,  I  had  trained.  The  sales 
personnel  had  been  trained  by  other  people. 

Q.  In  your  opinion  was  it  possible  to  predict 
before  you  went  to  Australia  that  a  definite  time 
would  be  taken  to  accomplish  this,  the  establish- 
ment of  this  manufacturing  operation  ? 

A.  We  considered  it  would  be  a  year  and  a  half 
to  a  two-year  job. 

Q.     In  fact,  how  long  did  it  take  ? 

A.     I  was  there  two  years  and  four  months. 
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Q.  At  the  time  you  left  on  the  Australia  assign- 
ment, did  you  intend  to  stay  there  until  it  was  fin- 
ished ?  A.     Yes. 

Q.  Was  there  any  discussion  at  the  time  you  left 
for  Australia  regarding  any  other  operations  in  the 
Far  Eastern  area? 

A.  Yes.  I  also  had  purchased  equii^ment  to  be 
shipped  to  China  for  operations  in  Shanghai,  and 
had  also  worked  over  [22]  some  floor  plans  and 
blueprints  for  the  operation  there  prior  to  going, 
and  we  had  discussed  the  possibility  of  my  leaving 
Australia  and  going  direct  to  Shanghai  when  I  had 
completed  my  work  in  Australia. 

Q.     Did  you,  in  fact,  do  that? 

A.  No,  the  i)olitical  picture  was  trying  to  change 
during  that  period  and  we  didn't  go  ahead  with  our 
plant  in  Shanghai. 

Q.  You  left  for  Australia  in  1946.  What  did  you 
do  with  your  household  goods'? 

A.  My  wife  remained  here  at  that  time  and  the 
household  goods  remained  with  her.  I  sold  an  auto- 
mobile I  had.  Aside  from — my  personal  belongings 
and  some  electrical  appliances,  radio  and  phono- 
graph, and  so  forth,  I  took  with  me  the  rest,  re- 
mainder. 

Q.  Your  first  wife,  you  say  she  remained  in  the 
apartment?  A.     In  the  United  States,  yes. 

Q.     Was  she  employed  at  that  time? 

A.    Yes,  she  was. 

Q.     What  was  the  nature  of  her  employment? 
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A.  She  was  in  charge  of  the  hairdressing  de- 
partment at  Warner  Bros.  Studio. 

Q.  The  whole  department  or  the  hairdressing 
only  1 

A.     No,  in  charge  of  the  department.  [23] 

Q.  Did  you  have  any  arrangements  with  your 
wife  with  respect  to  her  joining  you  in  Australia? 

A.  She  had  been  down  to  Mexico  with  me  part 
of  the  time,  and  due  to  the  position  she  held  it  was 
impossible  for  her  to  go  to  Australia  at  that  time. 
But  we  did  discuss  the  possibility  of  her  joining  me 
at  the  end  of  a  year,  if  we  saw  the  operation  was 
going  to  take  considerable  longer. 

Q.     Did  she,  in  fact,  join  you  I 

A.     No,  she  didn't. 

Q.    What  happened  there? 

A.  Before  the  year  was  up  she  had  written  me 
stating  that  she  would  like  to  get  a  divorce. 

Q.  What  was  the  disposition  of  the  family  fur- 
niture and  furnishings  and  other  property  which 
you  had  left  in  the  apartment  at  the  time  of  the 
divorce?  A.     They  all  went  to  my  wife. 

Q.  Did  you  retain  any  personal  property  in  the 
United  States  after  that  settlement? 

A.  There  was  a  piece  of  building  property  which 
we  had  jointly,  and  after  I  came  back  from  Aus- 
tralia I  i)urchase  the  half  of  it  from  her. 

Q.     You  kept  your  bank  account,  also? 

A.  And  the  bank  account  was  here,  which  at  the 
time  of  the  divorce  was  divided. 
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Q.  Since  that  time  have  you  maintained  a  resi- 
dence of  [24]  any  kind  in  the  United  States'? 

A.     No,  sir. 

Q.  Have  you  had  any  household  furnishings 
stored  for  you  here'?  A.     No. 

Q.  What  living-  arrangements  did  you  make  in 
Sydney  ? 

A.  I  had  an  apartment  partially  furnished.  The 
remainder  of  the  furniture  I  purchased  there. 

Q.  Do  you  recall  what  items  you  did  purchase 
for  the  apartment? 

A.  Yes.  Complete  bedding,  as  well  as  mattresses, 
kitchen  appliances,  utensils  and  china. 

Q.  Do  you  recall  whether  you  entered  into  a 
lease  or  there  was  a  lease  on  that  apartment? 

A.     Yes. 

Q.     Do  you  recall  how  long  that  was  ? 

A.     A  year  at  a  time. 

Q.     Who  paid  for  the  rent  and  utilities? 

A.     There  was  an  allowance 

Q.  Will  you  explain  how"  payment  was  made  for 
those  things? 

A.  Well,  we  had  a  living  allowance  from  the 
company,  and  this  was  paid  out  of  this  allowance. 

Q.  Did  you  do  your  own  cooking  and  housekeep- 
ing? A.     Had  a  housekeeper.  [25] 

Q.     That  you  employed  ?  A.     Yes. 

Q.  When  you  first  went  there,  did  you  live 
alone  ? 

A.  I  was  living  with  Sidney  Factor,  who  was 
with  me  at  the  time. 
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Q.  Did  you  do  any  entertaining  when  you  were 
there?  A.     Yes,  considerable. 

Q.     In  your  home  or  outside,  or  both? 

A.     Both. 

Q.  Who  were  your  guests  there?  That  is,  can 
you  tell  us  what  proportion  of  them  were  Austral- 
ians and  what  proportion  were 

A.  I  would  say  more  than  95  per  cent  were  Aus- 
tralians. 

Q.  Who  were  these  Australians,  people  you  met 
there,  business  people? 

A.  Yes,  they  were  business  people.  We  were  as- 
sociating with  them  in  business,  and  suppliers. 
There  were  many  people  employed  in  the  govern- 
ment personnel,  friends. 

Q.  Can  you  tell  us  who  were  some  of  the  gov- 
ernment people  or  officials  that  you  had  social  con- 
tact with  ? 

A.  I  was  acquainted  with  William  McKell,  who 
was  at  that  time  Premier  of  South  Wales  and  later 
became  Governor  General. 

I  also  knew  our  Ambassador  in  Australia,  the 
American  Ambassador,  and  many  of  the  other  state 
officials  in  [26]  South  Wales. 

Q.  Did  you  ever  visit  the  home  of  the  your  Aus- 
tralian friends  ?  A.    Yes,  many  times. 

Q.  And  how  frequently  would  you  suppose  you 
had  social  engagements  with  youi*  Australian 
friends?  A.    At  least  once  or  twice  a  week. 

Q.  Did  you  make  any  club  affiliations  while  you 
were  in  Australia? 
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A.  Yes.  I  belonged  to  two  clubs.  One  was  the 
Tattersall  Club,  which  is  a  sports  and  social  club.  It 
was  not  really  a  membership,  but  I  was  entitled  to 
use  the  facilities  of  the  club  due  to  the  membership 
of  the  club  I  had  here,  the  Hollyw^ood  Athletic 
Club. 

The  other  club  was  the  American  Club,  formed 
while  I  was  there.  In  fact,  I  helped  to  some  extent 
to  form  this  club,  which  is  a  social  club  for  Ameri- 
can people  living  in  foreign  countries,  as  well  as 
some  Australians  or  some  nationals  of  the  country. 

Q.     What  is  the  makeup  of  the  Tattersall  Club? 

A.  It  would  be  Australian  people  belonging  to  it. 
It  is  a  men's  club,  mostly  from  a  sports  and  athletic 
standpoint. 

Q.  Can  you  give  us  any  idea  hoAv  often  you  vis- 
ited at  the  Tattersall  Club? 

A.     Twice  or  three  times  a  week.  [27] 

Q.  Did  you  make  any  close  personal  friends 
while  you  were  in  Australia  ? 

A.     Yes,  a  number  of  very  close  friends. 

Q.     You  have  corresponded  with  these  people? 

A.  Always  at  Christmastime  w^e  correspond,  we 
send  cards;  sometimes  during  the  year. 

Q.  Did  you  pay  any  income  tax  to  the  Austral- 
ian G-overnment  ? 

A.  The  last  four  months  I  was  there  I  paid  in- 
come tax.  The  agreement  in  Australia,  for  foreign 
personnel  working  there,  is  that  the  first  year  they 
exempt  you  from  income  tax.  The  second  year  they 
will  exempt  you  if  you  can  show  due  cause  why  yon 
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should  remain  a  second  year.  But  after  the  second 

year,  then  you  must  pay. 

Q.     How  long  did  you  remain  in  Australia? 

A.     Two  years  and  four  months. 

Q.  That  would  bring  you  to — when  did  you  leave 
there?  A.     October,  1948. 

Q.  At  the  operation  that  you  had  been  sent  out 
to  establish,  had  it  been  completed  or  were  you 
called  away  before  its  completion? 

A.     No,  it  had  been  completed. 

Q.     Then  what  was  your  next  assignment? 

A.     Canada. 

Q.    Did  you  go  directly  to  Canada  ?  [28] 

A.  I  came  back  to  Los  Angeles  for  a  period  of 
three  weeks,  I  believe,  and  then  I  went  to  Canada. 

Q.  You  didn't  come  back  alone  this  time,  is  that 
right?  A.     No. 

Q.     You  came  back  with  whom? 

A.  I  came  back  with  my  wife-to-be,  actually.  We 
were  married  here,  after  we  arrived.  My  present 
wife  is  Australian. 

Q.  Had  you  met  her  during  your  stay  in  Aus- 
tralia ?  A.     Yes. 

Q.    Had  you  become  engaged  before  you  left? 

A.    Yes. 

Q.  Then  you  came  back,  you  say,  to  the  United 
States  first.  How  long  were  you  here? 

A.     Three  weeks. 

Q.    What  did  you  do  during  that  period? 

A.  We  had  a  new  product  which  had  been  de- 
veloped while  I  was  away.  I  spent  the  time  becom- 
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ing  acquainted  with  the  manufacturing  of  this 
product  and  also  with  the  manufacturing  of  the 
container,  and  something  on  the  sales  side  of  the 
picture.  And  then  I  went  to  Canada  to  put  this 
product  into  our  manufacturing  operation  there,  as 
well  as  some  of  the  others. 

Q.  Had  this  product  ever  been  manufactured 
in  Canada?  A.    No. 

Q.  At  the  time  you  left,  or  at  the  time  you  re- 
turned, before  you  left  for  Canada,  was  anything 
said  about  the  length  [29]  of  stay  that  you  would 
have  in  Canada  on  this  assignment?  A.     No. 

Q.  Did  you  fix  any  definite  period,  periodic  limi- 
tation on  the  time  you  would  be  there  yourself? 

A.     No. 

Q.     Where  did  you  go  in  Canada? 

A.     Toronto. 

Q.     Did  you  go  with  the  then  Mrs.  AVeible? 

A.     Yes. 

Q.  Were  your  problems  in  Canada  substantially 
the  same  as  those  you  have  described  for  Aus- 
tralia? A.     That  is  true. 

Q.  In  your  opinion,  was  it  possible  at  the  time 
you  left  to  fix  any  definite  time  in  which  this  as- 
signment could  be  completed?  A.     No. 

Q.  What  living  arrangements  did  you  make  in 
Toronto  ?  A.     We  had  an  apartment. 

Q.     Did  you  furnish  it  yourself? 

A.  Not  the  main  furniture,  but  here  again  we 
did  furnish  bedding  and  china  and  kitchen  utensils, 
appliances,  kitchen  appliances. 
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Q.  Was  the  apartment  furnished  with  most  of 
these  things,  dishes,  and  so  on*? 

A.  No,  we  furnished  all  of  those;  we  purchased 
those  [30]  ourselves. 

Q.  Did  you  shop  for  your  own  food  or  did  your 
wife  shop? 

A.     My  wife  usually  did  the  shopping. 

Q.    Where  did  she  purchase  her  food  supplies  ? 

A.    At  the  various  markets. 

Q.     The  local  markets? 

A.    Local  markets. 

Q.  Was  that  same  thing  true  in  Australia,  did 
you  purchase  your  living  supplies  at  the  local  mar- 
kets? A.     Yes. 

Q.  Will  you  describe  the  extent  of  your  social 
life  in  the  Canadian  community? 

A.  Somewhat  along  the  same  lines  as  Australia. 
We  had  many  Canadian  friends.  We  knew  a  few- 
more  Americans  there  than  we  did  in  Australia  due 
to  the  fact  of  being  that  there  are  several  Ameri- 
cans in  Toronto.  But  I  should  say  80  per  cent  of 
our  friends  were  Canadian. 

Q.  Did  you  entertain  these  friends  and  did  they 
entertain  you  ? 

A.  Yes.  Most  of  the  entertainment  was  home  en- 
tertainment. 

Q.  Can  you  make  an  estimate  of  how  much  time 
in  the  week  was  spent  in  social  activity,  either  with. 
friends  or  they  with  you?  [31] 

A.     Perhaps  two  or  three  nights  a  week. 

Q.    How  long  did  you  remain  in  Canada  ? 
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A.     Until  July,  1949. 

Q.     What  happened  then? 

A.     I  went  to  England. 

Q.  Will  you  describe  the  circumstances  leading 
to  your  leaving  Canada  and  going  to  England  ? 

A.  There  was  a  complete  reorganization  of  our 
British  branch  and  several  people  from  our  head 
office  went  there  at  that  time  to  fill  in,  until  we  could 
find  and  train  British  personnel  to  take  over.  I  was 
one  of  the  people  who  was  selected  to  go  there  for 
this  work. 

Q.     Did  you  take  your  wife  with  you  to  England? 

A.  Yes.  I  went,  jDerhaps,  two  weeks  before  she 
did,  but  she  followed. 

Q.  What  did  you  do  with  the  household  equip- 
ment you  purchased  in  Canada? 

A.  Some  of  the  things  we  took  to  England  with 
us.  The  rest  were  distributed  among  friends  as  gifts. 

Q.  What  things  did  yuu  take  to  England,  do  you 
recall  ? 

A.  There  again  we  took  electrical  appliances, 
especially  for  the  kitchen,  some  heaters,  radio,  pho- 
nograph, some  bedding. 

Q.  At  the  time  that  you  left  for  England,  did 
you  make  any  arrangements  with  Factor 's  as  to  how^ 
long  you  would  be  gone  ?  [32]  A.     No. 

Q.  Any  definite  time  limitation  fixed  for  the 
length  of  your  stay  in  England?  A.    No. 

Q.  How  long  was  it  intended  you  stay  in  Eng- 
land? What  w^as  to  be  the  determining  factor  as  to 
how  long  you  would  stay  in  England? 
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A.  When  the  operation  began  functioning  the 
way  we  expected  it  to. 

Q.  In  your  opinion  was  it  possible  at  the  time 
you  left  to  fix  any  definite  time  for  that  period? 

A.    No. 

Q.  Was  it  your  intention,  when  you  left,  to  stay 
until  the  job  was  completed?  A.     Yes. 

Q.    How  long,  in  fact,  did  you  stay  in  England? 

A.     Until  December,  1950. 

Q.  Were  your  duties  in  England  the  same  as  the 
ones  you  had  in  Canada  and  Australia,  or  did  they 
differ? 

A.  Very  much  the  same.  It  was  to  a  gTeat  extent 
a  production  problem  in  England,  as  a  branch  had 
already  been  set  up.  The  factory  was  in  operation, 
but  was  not  functioning  correctly.  They  were  very 
far  behind  with  orders  and  production.  Therefore, 
one  of  the  first  jobs  was  to  get  production  up  so  that 
we  could  meet  our  commitments.  [33] 

Q.  What  was  your  i)osition  there  in  the  com- 
pany ladder? 

A.     I  was  in  charge  of  manufacturing. 

Q.  You  were  the  person  in  the  management  in 
charge  of  manufacturing?  A.     Correct. 

Q.  What  living  arrangements  did  you  make  in 
England  ? 

A.  We  had  a  sort  of  an  apartment  m  a  hotel, 
but  it  did  have  a  small  kitchen  arrangement  with 
it.  We  did  some  of  our  owai  cooking  and  part  of 
the  meals  we  took  in  the  hotel. 

Q.     Was  there  any  reason  in  particular  why  you 


vs.  United  States  of  America  75 

(Testimony  of  Glenn  Weible.) 

didn't  rent  an  apartment,  like  you  had  in  the  other 

places  1 

A.  It  was  very  difficult  to  find  apartments  in 
England  at  that  time.  It  served  our  purpose  quite 
adequately.  It  was  a  small  neighborhood  hotel,  not 
one  of  the  larger  ones. 

Q.  Did  you  purchase  any  household  or  other 
property  in  England*? 

A.  Yes,  we  did  purchase  china,  dishes  and  some 
silver,  various  things  of  that  nature. 

Q.     Did  you  have  a  car  there? 

A.     Yes,  we  purchased  a  car,  also. 

Q.  Would  you  describe  again  your  social  activi- 
ties in  England? 

A.  It  was  somewhat  of  the  same  nature  as  the 
other  countries.  Aside  from  the  Max  Factor  per- 
sonnel, we  knew  no  other  Americans,  they  were  all 
English  people.  [34] 

Q.  Did  you  visit  and  have  them  visit  you  in  the 
same  manner  as  before?  A.    Yes. 

Q.  Did  you  make  any  club  affiliations  in  Eng- 
land? 

A.  Yes,  I  belonged  to  the  Poole  Harbor  Yacht 
Club,  which  is  more  or  less  of  a  social  club  also. 
This  was  really  not  a  membership.  It  was  an  affilia- 
tion. I  was  allowed  to  go  and  use  their  facilities  of 
the  club. 

Q.  Did  you  have  an  account  there  or  did  you 
have  to  go  with  a  member,  or  how  did  that  work? 

A.     No,  I  was  allowed  to  sign  chips,  so  to  speak, 
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for  drinks  or  for  meals;  I  had  an  account  which  I 

paid. 

Q.     Were  you  free  to  come  and  go  by  yourself? 

A.    Yes. 

Q.     How  long  did  you  remain  in  England? 

A.     18  months. 

Q.     Pardon?  A.     18  months. 

Q.     That  would  make  it  until  when? 

A.     In  December,  1950. 

Q.     Where  did  you  go  at  that  time? 

A.     Returned  to  the  United  States. 

Q.     How  long  were  you  in  the  United  States? 

A.  I  was  here  until  the  1st  of  February,  and 
then  went  to  South  America.  [35] 

Q.     On  a  foreign  assignment  for  Max  Factor? 

A.  Yes.  I  first  went  to  Argentina,  and  since  that 
time  I  have  lived  in  Argentina,  Chile,  Colombia, 
Brazil. 

Q.  Since  the  time  you  went  to  Argentina,  have 
you  returned  to  the  United  States  at  all? 

A.  In  March,  1953,  I  was  here  for  two  weeks. 
My  mother  passed  away  and  I  came  home. 

Q.  Were  there  any  other  times  when  you  re- 
turned? A.     No. 

Q.  Did  you  learn  the  language  in  South 
America?  A.     Yes;  Spanish  and  Portuguese. 

Q.  At  any  time  since  you  went  to  work  for  Max 
Factor  in  1945,  have  you  expressed  any  limitations 
as  to  the  length  of  time  you  would  agree  to  stay 
overseas  ?  A.     No. 

Q.     Was  it  your  intent  at  all  times  during  this 
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employment  to  work  in  the  foreign  department,  in 

overseas  assignments?  A.    Yes. 

Q.  Who  prepared  j^our  tax  return  in  1947,  do 
you  recall? 

A.  The  accounting  department  of  Max  Factor. 
I  believe  Mr.  Jack  Abrams  is  in  charge  of  the  de- 
partment. 

Q.  The  company  withheld  part  of  your  salary 
for  payment  of  federal  income  taxes  during  that 
period,  and  then  in  1948  and  '49,  also,  whose  deci- 
sion to  withhold  was  that? 

A.  It  was  the  decision  of  Mr.  Michael  Har- 
ris. [36] 

Q.  In  1948  and  '49,  I  take  it  the  returns  were 
also  prepared  by  the  accounting  department? 

A.    Yes. 

Q.     And  they  were  sent  to  you  for  execution? 

A.    Yes. 

Q.  And  was  the  income  reported  in  each  of  those 
returns  income  you  received  from  Max  Factor  for 
your  services  which  you  have  just  described  while 
employed  in  the  foreign  department? 

A.    Yes. 

Mr.  Moss :     No  further  questions. 

Cross-Examination 
By  Mr.  McHale: 

Q.  Mr.  Weible,  just  for  our  benefit,  what  does 
Max  Factor  manufacture  ?  A.     Cosmetics. 

Q.     I  think  you  stated  that  when  you  were  in 
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Australia  you  had  connections  with  one  club  because 
of  some  club  membership  you  had  in  the  United 
States.  What  club  was  that  in  the  United  States? 

A.     The  Hollywood  Athletic  Club. 

Q.  How  long  did  you  retain  a  membership  in 
that  club? 

A.  I  had  had  the  membership  since  1940,  and  I 
retained  it  until,  active  membership,  into  1952.  Now 
I  believe  I  am  considered  on  the  inactive  list.  [37] 

Q.  But  all  during  this  period  of  litigation  you 
maintained  a  membership  in  the  Holl}^wood  Ath- 
letic Club? 

A.     Yes,  the  latest  card  I  have  is  1952. 

Q.  Were  there  any  other  clubs  you  belonged  to 
in  the  United  States?  A.     No. 

Q.  Now,  in  addition  to  any  personal  property 
which  you  owned  when  you  left  for  Australia,  did 
you  own  any  real  property,  real  estate? 

A.     I  had  this  lot,  building  site. 

Q.     That  was  an  unimproved  lot?  A.     Yes. 

Q.  You  stated  that,  I  believe,  it  was  in  1949  that 
you  acquired  your  former  wife's  half  interest  from 
her.  Was  it  in  that  lot  you  acquired  that? 

A.     Yes,  I  acquired  her  half  interest. 

Q.     You  still  own  that?  A.     Yes. 

Q.     You  held  that  all  through  this  period? 

A.    Yes. 

Q.     Where  was  that  lot  located? 

A.  It  is  in  San  Fernando  Valley,  very  close  to 
Coldwater  Canyon  and  Ventura  Boulevard. 

Q.     You  paid  taxes  on  that  h^t  all  this  time  to 
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the  County  of  Los  Angeles,  City  of  Los  [38]  An- 
geles ?  A.     Yes. 

Q.  And  have  any  improvements  been  made  on 
that  lot?  A.     No. 

Q.  Is  and  was  your  intention  to  hold  that  lot  to 
eventually  build  a  residence  there? 

A.  I  have — when  it  was  originally  acquired  it 
was  my  intention  to  some  day  build  a  residence. 
Now  I  really  don't  know  what  I  am  going  to  do. 

Q.  Was  it  your  intention,  when  you  acquired 
that  half  interest  from  your  former  wife,  so  to  do? 

A.  There  again  I  couldn't  say.  My  mind  wasn't 
made  up.  I  offered  the  lot  to  her.  She  didn't  want 
to  buy,  so  I  purchased. 

Q.     How  much  did  you  pay  for  it? 

A.    $7,500.00. 

Q.     Did  you  pay  cash?  A.     No. 

Q.     Note  or  trust  deed? 

A.  I  paid  by  payment  through  a  bank,  monthly 
payments. 

Q.     Monthly  pa}Tnents?  A.     Yes. 

Q.     On  a  note  then?  A.     Yes. 

Q.  In  Canada,  did  you  pay  any  Canadian  in- 
come taxes?  A.     No.  [39] 

Q.     Did  you  pay  any  in  England?  A.     No. 

Q.     English  taxes?  A.     No. 

Q.  Now,  with  respect  to  the  Australian  Govern- 
ment, T  believe  you  testified  that  you  paid  income 
taxes  to  the  Australian  Government  during  the  last 
four  months  that  you  were  there?  A.     Yes. 

Q.     Now,  isn't  it  true  that  in  order  to  be   ex- 
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empted  from  the  payment  of  the  taxes  for  the 
earlier  years  you  had  to  make  an  application  to  the 
Australian  Government  setting  forth  your  pur- 
poses in  being  in  Australia  as  only  of  a  temporary 
nature  ? 

A.  We  had  to  make  an  application  for — the 
phrasing  of  this  application,  I  don't  remember. 

Q.  Did  you  have  to  make  an  application  in  Can- 
ada and  England? 

A.  No.  We  had  to  get  a  work  permit  in  England 
in  order  to  work,  but  I  don't  recall  anything  in 
England  or  Canada  having  to  do  with  the  payment 
of  taxes.  I  imagine  the  work  permit  automatically 
exempted  you  from  the  payment  of  taxes  if  you 
were  a  foreign  person  in  the  country,  working  to 
set  up  operations. 

Q.  I  show  you  a  certified  copy  of  the  [40]  appli- 
cation. 

Mr.  McHale:  I  would  like  to  have  this  marked 
for  identification. 

The  clerk:     Government's  A. 

(The  document  referred  to  was  marked  Gov- 
ernment's Exhibit  A  for  identification.) 

Q.  (By  Mr.  McHale) :  I  show  you  Govern- 
ment's A,  which  is  a  certified  copy  of  the  applica- 
tion made  under  the  provisions  of  the  Australian 
Tax  Assessment  Act,  and  ask  you  if  you  recall  mak- 
ing that  application. 

A.    My  recollection  isn't  this  specific  one,   but 
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undoubtedly  it  is  because  I  certainly  made  appli- 
cation. 

Mr  McHale:  I  offer  this  as  Government's  first 
exhibit. 

The  Court:     It  hasn't  been  identified. 

Mr.  McHale:     Yes,  Exhibit  A. 

The  Court:  I  know,  but  by  the  witness  there  is 
no  foundation. 

Mr.  McHale:  It  is  a  certified  copy  and  carries 
a  certificate,  your  Honor,  of  the  vice  consul. 

The  Court :  I  was  thinking  of  the  equivocal  way 
in  which  the  witness  treated  it. 

Hand  it  to  the  clerk,  so  I  can  see  the  certification. 

Any  objection? 

]\[r.  Moss:  It  doesn't  seem  to  me  that  Mr.  Wei- 
ble recalls  making  one.  I  don't  recall  from  looking 
at  it,  your  Honor,  whether  it  is — it  is  just  a  type- 
written signature  on  there,  [41]  is  it  not? 

The  Court:  Yes.  Of  course,  it  purports  to  be  a 
copy.  There  is  a  pen  and  ink  signature  of  a  Mr. 
McGovern,  Commissioner  of  Taxation. 

T)o  you  want  to  examine  it?  I  am  wondering 
whether  the  certification  is  sufficient  foundation  for 
its  admission. 

Mr.  Moss:  Your  Honor,  the  certification  by  the 
American  Consul  certifies  tliat  P.  S.  McGovern, 
whose  true  signature  is  ascribed  to  the  attached 
document,  was  the  tax  collector.  It  doesn't  say  it 
was  signed  in  his  presence,  and  maybe  we  can 
assume  it  is.  I  have  never  seen  this  before,  so  I 
just  don't  know. 
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The  Court:  Well,  suppose  we  just  let  it  remain 
marked  for  identification  and  if  you  find  that  there 
is  some  basis  for  ruling  it  out  you  can  treat  that  in 
your  brief.  You  can  treat  the  basis  for  admitting 
it,  Mr.  McHale,  because,  like  counsel,  I  have  never 
seen  it  before  and  it  would  appear  prima  facie  that 
it  is  admissible.  But  I  wouldn't  be  able,  without 
some  research,  to  be  certain  of  it. 

Q.  (By  Mr.  McHale)  :  I  have  the  original  income 
tax  returns  here,  Mr.  Weible,  and  I  notice  that  the 
returns  for  the  years  1948  and  1949  show  the  name 
of  the  taxpayers  as  Glemi  Weible  and  Patricia 
Marie  Weible,  home  address  1666  North  Highland 
Avenue.  Is  that  the  address  of  Max  Factor? 

A.     Yes.    [42] 

Q.  The  return  for  1947,  which  appears  to  be  a 
separate  return,  shows  Glenn  Weible,  address  10427 
Moorpark  Street,  North  Hollywood,  California. 
That  was  your  residence? 

A.     Former  address. 

Q.     Prior  to  lea\ing  for  Australia? 

A.     Yes. 

Q.     What  was  that,  an  apartment? 

A.    Apartment,  yes. 

Q.     Pid  you  own  any  home  here  in  Los  Angeles? 

A.    No. 

Q.     At  any  time?  A.     No. 

Q.     Pid  you  have  an  automobile  in  Australia? 

A.  No.  The  company  furnished  an  automobile; 
it  wasn't  in  my  name. 

Q.     Canada?  A.     No. 
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Q.     No  automobile  there?  A,     No. 

Q.  How  long  were  you  here  in  1948,  Mr. 
Weible?  A.     Approximately  three  weeks. 

Q.  When  you  went  to  Australia  for  the  Max 
Factor  Company,  I  believe  you  testified  you  had  no 
definite  time  in  mind  for  the  establishing  of  this 
factory.  A.     No.  [43] 

Q.  However,  you  did  not  intend  to  remain  there 
permanently,  did  you? 

A.  That  would  be  difficult  to  say.  We  went  on  an 
indefinite  assignment,  and  the  company  never  pro- 
posed that  I  remain  there  permanently.  At  least, 
they  never  discussed  it  with  me,  to  remain  per- 
manently. 

Q.  You  intended  to  remain  in  the  employment 
of  Max  Factor,  is  that  true?  A.     Yes. 

Q.  You  had  no  intention  of  leaving  the  employ- 
ment of  Max  Factor  and  seeking  other  employment 
in  Australia?  A.     No. 

Q.     The  same  is  true  in  Canada?  A.     Yes. 

Q.     The  same  is  true  for  England? 

A.     Yes. 

Mr.  McHale:     That  is  all. 

Redirect  Examination 
By  Mr.  Moss : 

Q.     Just  one  question,  Mr.  Weible. 

With  respect  to  this  membership  you  retained  in 
the  Hollywood  Athletic  Club,  did  you  pay  dues  to 
the  Hollywood  Athletic  Club  during  the  time  you 
were  awav?  A.     Yes. 
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Q.  This  was  until  you  dropped  the  membership 
in  1952?  [44] 

A.  Became  inactive.  Actually,  I  don't  recall.  The 
last  card  I  have  was  '52.  I  thinlv  it  became  inactive 
before  that  and  I  stopped  pajang  dues. 

Q.  They  sent  you  cards  on  this,  notifying  you 
when  your  dues  were  due? 

A.  A  letter  to  the  effect,  when  and  if  I  ever 
came  back  to  the  United  States  to  live,  then  I  could 
pick  up  the  membership  again. 

Q.  That  was  in  1952  they  told  you  that?  I  want 
to  make  sure  from  '46  to  '52  you  paid 

A.  As  far  as  I  recall.  I  notice  the  last  card  I 
have  was  '52.  It  must  have  been  '52,  the  last  time 
I  paid  any  dues. 

Q.  You  specifically  were  paying  dues  prior  to 
that? 

A.  There  were  two  types  of  dues.  One,  if  you 
were  here  and  used  the  club,  and  paid  a  higher 
dues.  Then  if  you  were  out  of  the  coimtry  and  didn't 
use  the  club  it  was  a  very  small  amount  you  ]3aid 
monthly. 

Finally  I  stopped  paying  dues  altogether,  with 
the  idea  of  if  I  ever  lived  here  again  I  could  take 
up  the  membership. 

Q.  When  you  were  away  you  paid  the  smaller 
amount  then?  K.     That  is  right. 

Q.  You  don't  recall  what  that  figrure  was  with 
respect  to  the  other? 

A.  Some  four  dollars  a  month,  something  like 
that,  a  [45]  very  small  amount. 
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Mr.  Moss:     That  is  all. 

Mr.  McHale:     No  further  questions. 

The  Court :     They  have  apparently  finished. 

(Witness  excused.) 

The  Court :     Any  other  evidence  ? 

Mr.  Moss :     That  is  all  the  evidence,  your  Honor. 

Mr.  McHale:  All  we  have,  your  Honor,  is  this 
exhibit  we  offer  in  evidence  as  the  Government's  A. 

There  is  one  thing,  the  method  of  computation  of 
the  1947  refund,  in  case  that  should  become  neces- 
sary we  would  need  the  1947  income  tax  return 
probably  in  evidence. 

However,  I  notice  we  have  a  photostatic  copy — I 
think  probably  a  retained  copy — which  I  am  willing 
to  offer  in  e\adence  in  lieu  of  the  original,  since  I 
have  no  extra  copy  of  the  original. 

Mr.  Moss:     That  is  satisfactory. 

Mr.  McHale:  It  is  only  for  the  purpose  of  pos- 
sible computation. 

The  Court:     It  is  received. 

The  clerk:     Government's  B. 

(The  document  referred  to  was  marked  Gov- 
ernment's Exhibit  B  and  was  received  in  evi- 
dence.) 

Mr.  Moss:  I  would  like  to  make  a  request.  I 
would  like  to  withdraw  the  first  exhibit  to  photostat 
it,  in  order  that  [46]  the  plaintiff  could  have  a 
copy  of  it. 

The   Court:     Surely.   Well,   let's   see.   That  .i^ets 
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into  a  little  difficulty  tliere.  That  is  a  document 
which  the  Government  has  offered.  Now,  it  is  now 
ill  the  court's  file.  If  it  were  one  you  offered  I  could 
very  easilj^  allow  you  to  withdraw  it  for  the  purpose 
of  photostating.  Since  it  has  come  in  from  the  other 
side,  I  can't  give  you  that  privilege  with  their 
document. 

However,  there  is  a  photostat  service  operated  by 
the  Clerk's  Office,  as  part  of  their  clerical  function, 
and  they  will  prepare  one  for  you. 

Mr.  Moss :  I  would  just  as  soon  arrange  it  that 
way.  That  would  be  entirely  satisfactory. 

The  Court :  You  may  either  do  it  that  way  or 
get  a  stipulation  with  Mr.  McHale. 

Mr.  Moss :     I  will  arrange  that  with  Mr.  McHale. 

The  Court:  How  do  you  want  to  present  the 
legal  question  in  this  case*?  Do  you  want  to  brief 
it  or  want  to  argue  it? 

Mr.  jMcHale:  Your  Honor,  may  I  explain  my 
position  here? 

The  Court:     Yes. 

Mr.  McHale :  T  didn't  anticipate  trying  this  case 
today.  As  your  Honor  knows,  I  was  up  in  Bakers- 
field  and  Fresno  last  week.  Mr.  Hochman  was  to 
try  the  case  and  was  called  away  on  an  emergency. 

I  would  appreciate  a  short  time,  not  very  long, 
to  [47]  prepare  some  kind  of 

The  Court :     Do  you  want  to  supplement  that  ? 

Mr.  Moss :  I  thought  I  would  suggest  the  plain- 
tiff be  given  a  opportunity  to  file  a  supplemental 
brief  directed  to  this  point,  and  maybe  one  or  two 
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other  points.  And  then  the  defendant  could  answer 
them. 

The  Court:  How  long  do  3^ou  want?  Take  any 
reasonable  time  you  require.  I  know  3^ou  want  to 
get  the  litigation  finished.  I  don't  want  you  to  be 
working  Saturday  afternoon. 

Mr.  Moss:  I  have  another  matter  that  will  de- 
mand my  time  for  the  next  two  weeks.  Could  I  have 
three  weeks'? 

The  Court:     Make  it  four,  if  you  like. 

Mr.  Moss :  Mr,  Weible  asked  if  it  would  be  nec- 
essary for  him  to  be  here. 

No.  Three  weeks  will  be  fine. 

The  Court:  The  plaintiff's  opening  brief  then, 
which  will  deal  also  with  the  admissibility  of  Gov- 
ernment's A,  will  be  due  three  weeks  from  this 
date. 

How  long  do  you  want  then  to  answer? 

Mr.  McHale:     Two  weeks  is  ample. 

The  Court:  Two  weeks  thereafter  for  the  de- 
fendant's brief.  And  if  you  have  comment  after 
that,  I  suppose  you  can  get  it  in  within  a  week. 

Mr.  Moss :  Yes.  I  think  we  should  have  it  pretty 
thoroughly  briefed.  [48] 

The  Court:     On(^  week  for  the  plaintiff's  rebuttal. 

Mr.  McHale:  I  have  a  pending  offer  as  to  the 
Exhibit  A. 

Will  it  be  understood  it  will  be  admitted,  subject 
to  motion  to  strike,  or  how  will  you  handle  it? 

The  Court :  The  court  will  nile  on  the  admission 
or  rejection  of  the  document  at  the  time  that  it 
rules  upon  the  main  case. 
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Mr.  McHale:    Very  well,  your  Honor. 

The  Court :     Is  that  aecepta1)le  to  you  ? 

Mr.  McHale :     That  is  acceptable. 

Mr.  Moss :     That  is  fine. 

The  Coui-t:     Anything  further? 

Mr.  Moss:     No. 

Mr.  McHale:     That  is  all. 

The  Court:  You  managed  to  conclude  your  case 
just  three  minutes  before  the  judges'  meeting. 

Mr.  Moss :  We  are  a  little  faster  than  we  thought 
we  would  be,  your  Honor. 

(Whereupon,  at  3:30  o'clock  p.m.,  Monday, 
January  9,  1956,  the  case  was  submitted.)  [49] 

Certificate 

I,  Virginia  K.  Wright,  hereby  certify  that  I  am 
a  duly  appointed,  qualified  and  acting  official  court 
reporter  of  the  United  States  District  Court  for 
the  Southern  District  of  California. 

I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above-entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  18th  day 
of  May,  A.D.  1956. 

/s/  VIRGINIA  K.  WRIGHT, 
Official  Reporter. 

[Endorsed]  :     Filed  May  23,  1956.  [50] 
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DEFENDANT'S  EXHIBIT  A 
Commonwealth  of  Australia 

Please  quote  this  No.  in  your  reply. 

J.67/24  Pt.  7 

Federal  Taxation  Office 
Canberra,  A.C.T. 

24th  June,  1954. 
Eldon  P.  King,  Esq., 
Director, 

International  Tax  Relations  Division, 
Bureau  of  National  Revenue, 
Washington  25,  U.S.A. 

Dear  Mr.  King: 

Since  I  wrote  to  you  on  2nd  October,  1953,  con- 
cerning Mr.  Glenn  Berlin  Weible,  I  have  found  that 
it  is  not  practicable  for  the  Secretary  of  the  De- 
partment of  National  Development  to  supply  you 
with  a  copy  of  documents  relating  to  Mr.  Weible. 

As  the  Income  Tax  Convention  between  the 
United  States  and  Australia  has  now  become  effect- 
ive, I  am  enclosing  a  statement  relating  to  the  Aus- 
tralian taxation  position  in  respect  of  remuneration 
derived  by  Mr.  Weible  during  his  stay  in  Australia. 

I  trust  that  this  statement  contains  the  informa- 
tion required  by  you. 

With  kind  regards. 

Yours  sincerely, 

/s/  P.  S.  McGOVERN, 

Commissioner  of  Taxation. 

[Stamped] :    Received  June  28,  1954. 
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Commonwealth  of  Australia, 
State  of  New  South  Wales, 
City  of  Sydney, 
Consulate  General  of  the 
United  States  of  America — ss. 

I,  Harry  J.  Mullin,  Jr.,  Vice  Consul  of  the  United 
States  of  America  at  Sydney,  Australia,  duly  com- 
missioned and  qualified,  do  hereby  certify  that  P.  S. 
McGovern,  whose  true  signature  is  subscribed  to 
the  attached  document,  was  on  the  eleventh  day  of 
June,  1954,  the  day  of  the  date  thereof.  Commis- 
sioner of  Taxation  for  the  Commonwealth  of  Aus- 
tralia at  Canberra  in  the  Australian  Capitol  Terri- 
tory in  the  Commonwealth  of  Australia,  duly  com- 
missioned and  qualified,  to  whose  official  acts  full 
faith  and  credit  are  due. 

In  Witness  Whereof  I  have  hereunto  set  my 
hand  and  the  seal  of  the  Consulate  General  of  the 
United  States  of  America  at  Sydney,  Australia, 
this  fifteenth  day  of  June,  1954. 

[Seal]        /s/  HARRY  J.  MULLIN,  JR., 

Vice    Consul    of    the    United 
States  of  America. 
Service  No.: 
Item  No. :  38 
No  fee  prescribed. 

[Stamped]:     10559. 
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Commonwealth  of  Australia 

Federal  Taxation  Office 
Canberra,  A.C.T. 

KStatement  for  Commissioner  of  Internal  Revenue 

Washington,  D.  C. 

United  States  of  America 

This  statement  relates  to  Mr.  Glenn  Berlin  Weible 
at  one  time  living  at  96  Elizabeth  Bay  Road,  Eliza- 
))eth  Bay,  New  South  Wales,  Australia. 

2.  Sub-paragraph  (vii)  of  paragraph  (c)  of  Sec- 
tion 23  of  the  Income  Tax  Assessment  Act  1936- 
1946  required  exemption  from  income  tax  to  be 
gTanted  in  respect  of  income  derived — 

''as  director's  fees,  salary  or  wages  by  a  non- 
resident, during  a  visit  to  Australia  during 
which  he  acts  as  a  director,  manager  or  other 
administrative  officer  of,  or  is  employed  as  a 
consultant,  technician  or  operative  in,  a  manu- 
facturing, mercantile  or  mining  lousiness  or  a 
business  of  primary  production,  being  income — 

"(1)     derived  during — 

"  (A)     the  first  year  of  the  visit;  or 

"(B)  the  second  year  of  the  visit  if  the  Sec- 
ondary Industries  Commission  of  the  Depart- 
ment of  Post-war  Reconstruction  certifies,  and 
the  Treasurer  is  satisfied,  that  the  retention  of 
the  non-resident's  services  in  Australia  beyond 
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the  first  year  will  assist  or  has  assisted  in  the 
development  of  Australian  industry;  and 

''(2)  which  is  not  exempt  from  income  tax 
in  the  comitry  where  the  non-resident  is  ordi- 
narily resident." 

A  corresponding   exemption  from   social   services 

contribution  imposed  by  the  Social  Services  Con- 

trilxition    Assessment     Act  1945-1946     was     also 
granted. 

3.  Mr.  Weible  stated  that  he  arrived  in  Australia 
on  15th  June,  1946.  By  reason  of  the  provisions 
referred  to  above,  he  was  granted  exemption  from 
income  tax  and  social  sei-vices  contribution  during 
that  fii'st  year  of  his  visit  to  Australia. 

4.  For  the  purposes  of  obtaining  exemption  from 
income  tax  and  social  services  contribution  during 
the  second  year  of  his  visit  to  Australia,  Mr.  Weible 
completed  and  filed  an  application  as  follows: 


Commonwealth  of  Australia 

Income  Tax  Assessment  x\ct  1936-1946: 
Section  23(c)  (vii) 

Application  for  Certificate  from  Secondary 
Industries  Commission 

(a)  I  (full  name)  Gleim  B.  Weible  being  a  non- 
resident of  Australia  at  present  living  at  Flat  26, 
96  Elizabeth  Bay  Road,  Sydney,  hereby  malve  ap- 
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plication  for  a  certificate  to  be  issued  by  the  Sec- 
ondar}^  Industries  Commission  imder  Section  23, 
sub-section  (c),  paragraph  (vii)  of  the  Income  Tax 
Assessment  Act  1936-1946. 

I  certify  that  the  following  information  concern- 
ing me  is  correct  to  the  best  of  my  knowledge  and 
belief. 

Usual  place  of  residence  of  applicant:  United 
States  of  America. 

Occupation  of  applicant:  Chemical  Engineer. 

Name  of  employer  or  client:  Max  Factor  &  Co. 
(Incorporated  U.S.A.).  Registered  in  New  South 
Wales  as  Foreign  Company. 

Address  of  employer  or  client:  Sydney  Branch 
Registered  Office,  11-25  Palmer  Street,  East  Sydney. 

Nature  of  applicant's  duties  while  in  Australia: 
To  train  local  chemists  in  application  of  formulae 
and  manufacturing  operations  in  formulating  prod- 
ucts. 

Relevant  qualifications:  Graduate  of  University 
of  Missouri,  U.S.A.  Chief  Chemist  (Paint  and 
Lacquers)  for  Lockheed  Aircraft  Corporation. 

Date  of  arrival  in  Australia :  15th  June,  1946. 

Date  of  departure  (Anticipated) :  November,  1947. 

Reasons  for  visit  to  Australia  extending  ])eyond 
twelve  months:  Completion  of  itinerary  within 
twelve  months  was  prevented  owing  to  delay  in 
obtaining  imported  plant  and  machinery,  caused  by 
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overseas  sliipping  strikes,  further  delay  in  installa- 
tion in  Australia  due  to  lack  of  raw  materials  and 
shortag-e  of  labour,  and  commencement  of  operations 
also  delayed  througli  shortage  of  essential  materials, 
including  containers. 

Date :  2nd  May,  1947. 

/s/  GLENN  B.  WEIBLE. 
Note:  The  above  information  should  be  as  full 
as  possible;  other^vise  it  may  not  be  practicable 
either  for  the  Commission  to  issue  the  required 
certificate  or  for  the  Treasurer  to  be  satisfied  as 
required  by  the  Act  that  the  retention  of  the  non- 
resident's services  in  Australia  beyond  the  first  year 
Avill  assist  or  has  assisted  in  the  development  of 
Australian  industry.  Where  possible  this  applica- 
tion should  be  supported  by  a  statement  by  the  tax- 
payer's employer  or  client  corroborating  and  if 
possible  amplifying  the  information  given  by  the 
applicant. 

(a)  This  form  should  be  completed  b}^  the  per- 
son, who  is  seeking  the  benefit  of  Section  23(c)  (vii). 
Where  such  person  has  left  Australia  it  may  be 
completed  on  his  behalf  by  his  employer  or  client 
in  Australia. 

f).  On  7th  July,  1947,  the  Secretary  to  the  Sec- 
ondary Industries  Commission  gave  a  certificate  in 
the  following  form: 
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Commonwealth  of  Australia 

Income  Tax  Assessment  Act  1936-1946 
Section  23(c)  (vii) 

Certificate 

The  Secondary  Industries  Commission  cei'tifies 
that  the  retention  of  the  services  of  Glenn  B.  Weible 
in  Australia,  as  Chemical  Engineer  employed  by 
Max  Factor  &  Co.  (Registered  in  New  South  Wales 
as  Foreign  Company),  11-25  Palmer  Street,  East 
Sydney,  New  South  Wales,  beyond  the  fifteenth  day 
of  June,  1947,  has  assisted  in  the  development  of 
Australian  industry. 

For  and  with  the  authority  of  the  Secondary 
Industries  Commission. 

/s/  J.  L.  KNOTT, 
Secretary. 

Dated  the  7th  day  of  July,  1947. 

6.  The  then  Treasurer  was  satisfied  that  the  re- 
tention of  Mr.  Weible 's  services  in  Australia  beyond 
the  first  year  of  his  visit  would  assist  in  the  develop- 
ment of  Australian  industry  and  income  derived  by 
Mr.  Weible  for  the  period  from  15th  June,  1947,  to 
14th  June,  1948,  was  exempt  from  income  tax  and 
social  services  contribution  by  reason  of  the  pro- 
visions of  the  law  referred  to  above. 

7.  Remuneration  derived  by  Mr.  Weible  in  the 
period  from  15th  June,  1948,  to  30th  June,  1948,  was 
regarded  as  income  having  its  source  in  Australia 
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and  as  being  assessable  income.  The  amount  of  the 
income  was  insufficient  to  give  rise  to  a  liability 
for  income  tax  or  social  services  contribution. 

8.  Mr.  Weible  left  Australia  on  or  about  9th 
October,  1948,  and  remuneration  derived  by  him  in 
the  period  from  1st  July,  1948,  to  9th  October,  1948, 
was  regarded  as  income  ha^dng  its  source  in  Aus- 
tralia. Exemption  from  Australian  tax  was  not 
claimed  in  respect  of  that  income,  which  was  sub- 
jected to  income  tax  and  social  services  contribu- 
tion. 

/s/  P.  S.  McG-OYERN, 

Commissioner  of  Taxation. 

Canberra,  llth  June,  1954. 
Eeceived  June  28,  1954. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  John  A.  Childress,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Califor- 
nia, do  hereby  certify  that  the  foregoing  pages 
nmnbered  1  to  33,  inclusive,  contain  the  original 

Complaint ; 

Answer;  Request  for  Additional  and  for 
Amendments  to  Findings; 

Findings  of  Fact  and  Conclusions  of  Law 
and  Judgment; 

Notice  of  Appeal ; 
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Designation     of     Contents     of    Record     on 
Appeal ; 

which,  together  with  defendant's  Exhibit  A  and  1 
volume  of  reporter's  transcript  of  proceedings  had 
on  January  9,  1956,  constitute  the  transcript  of 
record  on  appeal  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit,  in  the  above-entitled 
case. 

I  further  certify  that  my  fees  for  preparing  the 
foregoing  record  amount  to  $2.00,  which  sum  has 
been  paid  by  appellant. 

Witness  my  hand  and  the  seal  of  the  said  District 
Court  this  1st  day  of  June,  1956. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk; 

By  /s/  CHARLES  E.  JONES, 
Deputy. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  John  A.  Childress,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Califor- 
nia, do  hereby  certify  that  the  foregoing  pages  num- 
bered 1  to  7,  inclusive,  contain  the  original 

Plaintiffs'  Supplemental  Memorandum; 
Supplement  to  Designation  of  Contents   of 
Record  on  Appeal; 
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in  the  above-entitled  cause,  which  constitute  the 
supplemental  transcript  of  record  on  appeal  in  the 
above-entitled  case. 

I  further  certify  that  my  fees  for  preparing  the 
foregoing  record  amount  to  $1.20,  which  sum  has 
been  paid  by  appellant. 

Witness  my  hand  and  seal  of  the  said  District 
Court  this  10th  day  of  July,  1956. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk; 

By  /s/  CHARLES  E.  JONES, 
Deputy. 


[Endorsed] :  No.  15150.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Glenn  Weible  and 
Patricia  Weible,  Appellants,  vs.  United  States  of 
America,  Appellee.  Transcript  of  Record.  Appeal 
from  the  United  States  District  Court  for  the 
Southern  District  of  California,  Central  Division. 

Filed  June  4,  1956. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Ai)peals 
for  the  Ninth  Circuit 

No.  15150 

GLENN  WEIBLE  and  PATRICIA  WEIBLE, 

Appellants, 

vs. 

UNITED  STATES, 

Appellee. 

STATEMENT  OF  POINTS 

I. 

Statement  of  Points 

The  points  upon  which  appellants  (2:)laintiffs)  in- 
tend to  rely  on  appeal  are : 

1.  The  court  erred  in  its  conclusion  of  law  (Con- 
clusions of  Law,  ParagTaph  II)  that  appellant 
(plaintiff)  Glenn  Weible,  was  not  a  ]:)ona  fide  resi- 
dent of  Australia  for  the  calendar  year  1947  within 
tie  meaning  of  Section  116  of  the  Internal  Revenue 
Code  of  1939,  and  that  therefore  the  earnings  of 
Gacnn  Weible  from  Max  Factor  &  Company  for 
saxl  year  were  taxable. 

1'.  The  court  erred  in  its  conclusion  of  law  (Con- 
cludons  of  Law,  Paragraph  III)  that  appellants 
(pkintiffs)  Glenn  Weible  and  Patricia  Weible  were 
not  bona  fide  residents  of  Australia  or  Canada 
duriig  the  calendar  year  1948  within  the  meaning 
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of  Section  116  of  the  Internal  ReTenue  Code  of 
1939,  but  were  residents  of  the  United  States,  and 
that  therefore  the  earnings  of  Glenn  Weible  from 
Max  Factor  &:  ComiDanv  for  said  year  were  taxable. 

3.  The  court  erred  in  its  conclusion  of  law  (Con- 
clusions of  Law,  ParagTaph  IV)  that  appellants 
(plaintiffs)  Oleim  TVeible  and  Patricia  TTeible  were 
not  l}ona  fide  residents  of  Canada  and  England  in 
1949,  ^vithin  the  meaning  of  Section  116  of  the  In- 
ternal Revenue  Code  of  1939.  but  were  residents  of 
the  United  States,  and  that  therefore  the  earnings 
of  Glenn  Weible  from  ]\Iax  Factor  &:  Company  for 
said  year  were  taxable. 

4.  The  court  erred  in  ParagTaph  X  of  its  Find- 
ings of  Fact  to  the  extent  that  it  failed  to  find  that 
appellant.  Glenn  TTeible,  changed  his  membership  in 
the  Hollywood  Athletic  Club  to  an  inactive  member- 
ship diu'ing  the  years  involved. 

5.  The  court  erred  in  ParagTaph  XI  of  its  Fmd- 
ings  of  Fact  to  the  extent  that  it  failed  to  find  thai 
pursuant  to  his  agreement  T^dth  Max  Factor  &  Con> 
pany  appellant,  Glenn  TVeible,  and  his  employa* 
agreed  that  he  would  remain  continuously  outside 
of  the  United  States  in  the  performance  of  iis 
duties  except  for  short  periods  of  training  and  con- 
sultation. 

6.  The  court  erred  in  ParagTaph  XII  of  its 
Findings  of  Fact  to  tlie  extent  that  it  failed  to  find 
that  no  defuiite  tune  was  set  by  either  Glenn  Wiible 
or  his   employer   for  the   completion   of  "Wefcle's 
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assignment  in  Australia,  because  they  were  unable 
to  predict  how  long  it  would  take,  and  that  Weible 
agreed  to  remain  in  Australia  luitil  the  assignment 
was  completed. 

7.  The  court  erred  in  Paragraph  XIV  of  its 
Findings  of  Fact  to  the  extent  that  it  failed  to  find 
that  while  in  Sydney,  Australia,  Weible  frequented 
a  local  club  and  actively  entered  into  social  life  in 
Sydney,  and  that  his  friends  and  acquaintances 
were  predominantly  Australians. 

8.  The  court  erred  in  recei^dng  appellee's  (de- 
fendant's) Exhibit  "A"  into  evidence;  or  in  the 
alternative  the  court  erred  in  Paragraph  XV  of 
its  Findings  of  Fact  to  the  extent  of  its  finding 
that  Glenn  Weible  secured  exemptions  from  the 
Australian  income  tax  laws  by  filing  with  the  Aus- 
tralian government  a  statement  that  he  was  a  non- 
resident of  Australia,  that  his  usual  place  of  resi- 
dence was  the  United  States  of  America,  and  that 
he  anticipated  leaving  Australia  in  November,  1947. 

9.  The  court  erred  in  Paragraph  XVII  of  its 
Findings  of  Facts  to  the  extent  that  it  failed  to  find 
that  no  definite  time  was  fixed  by  Weible  or  his 
employer  for  the  length  of  his  stay  in  Canada,  but 
that  Weible  agreed  to  stay  as  long  as  necessary  to 

i;  accomplish  his  assignment  in  Canada. 

10.  The  court  erred  in  Paragraph  XVIII  of  its 
Findings  of  Fact  to  the  extent  that  it  failed  to  find 
that  during  the  years  involved  Weible  intended  to 


102  Glenn  Weihle,  et  ux. 

remain  abroad  for  an  indefinite  period  in  the  for- 
eign sei^ce  of  Max  Factor  &  Company. 

Bated:    Tune  15,  1956. 

THOMPSON,  ROYSTON, 
WIENER  &  MOSS, 

By  /s/  CONRAD  J.  MOSS, 

Attorney  for  Appellants  and 
Plaintiffs. 


Af&da^dt  of  Service  by  Mail  attached. 
[Endorsed] :    Filed  June  18,  1956. 
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bona  fide  residents  of  a  foreign  country  or  countries  during 
the  taxable  years  involved  should  be  set  aside  by  this  court 
after  review  of  the  entire  record 9 

II. 

Appellant  Glenn  Weible  was  a  bona  fide  resident  of  Australia  in 
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A.  Section  116(a)  was  intended  by  Congress  to  exempt 
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B.  During  the  taxable  years  appellants  intended  to  live 
abroad  for  an  extended  and  indefinite  period  of  time,  and 
therefore  were  bona  fide  residents  of  a  foreign  country  or 
countries  under  the  criteria  set  forth  in  the  Treasury 
Regulations     12 
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C.  The  courts  have  consistently  applied  Section  116  in  favor 
of  taxpayers  who,  like  appellants,  have  demonstrated  an 
intention  to  remain  abroad  indefinitely  in  employment 
abroad  1 14 

Conclusion    18 
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No.  15150 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Glenn  Weible  and  Patricia  Weible, 

AppellantSj 
vs. 
United  States  of  America, 

Appellee. 


Appeal  From  the  United  States  District  Court  for  the 
Southern  District  of  California,  Central  Division. 


BRIEF  OF  APPELLANTS. 


Jurisdiction. 

This  is  an  action  for  refund  of  income  taxes  paid  by 
appellant  Glenn  Weible  for  the  calendar  year  1947  and 
by  appellants  Glenn  and  Patricia  Weible  for  the  calendar 
years  1948  and  1949.  Jurisdiction  of  the  District  Court 
was  invoked  under  28  U.  S.  C.  Sections  1340  and  1346 
on  the  ground  that  this  cause  arises  under  the  1939 
Internal  Revenue  Code  Sections  322  and  3772  (1954 
Internal  Revenue  Code  Sections  6402,  6532  and  7422). 
[R.  3,  20]. 

On  March  15,  1948,  appellant  Glenn  Weible  and  on 
March  15,  1949,  and  March  15,  1950,  appellants  Glenn 
and  Patricia  Weible  filed  with  the  Collector  of  Internal 
Revenue    for    the    Sixth    District    of    California    Federal 


Individual  Income  Tax  Returns  for  the  calendar  taxable 
years  1947,  1948  and  1949  respectively  and  paid  Federal 
income  taxes  for  those  years  in  the  amounts  of  $1,320.13. 
S983.96  and  $1,305.70  respectively.  Claims  for  refund 
were  filed  with  the  Collector  of  Internal  Revenue  for 
the  Sixth  District  of  California  within  three  years  from 
the  time  said  returns  were  filed,  namely  on  January  31, 
1951.  in  the  amount  of  $696.13  for  the  year  1947, 
$983.96  for  the  year  IC-S  and  Sl.305.70  for  the  year 
1949.  All  of  said  claims  were  ::  a  '.  ved  by  I'r.z  C  tr  r 
of  Internal  Revenue  by  notices  dated  March  27.  1952. 
All  of  the  above  jurisdictional  facts  were  alleged  in  the 
complaint,  admitted  in  the  answer  and  included  in  the 
findings  of  fact  of  the  District  Court  [R.  3,  4,  6,  9,  10, 
12-24,  31-33].     This   actior.    -as   f.:ed  within  two  years 

Airze  :  lii  claims,  namely  on 
;  ;-—;-:  -  t-:rred  April 
:i:t  i  A::ti:  v.as  hied  May  9, 
Court   has   jurisdiction   under    28 


Statement  of  the  Csse. 
Question  Presented. 

The  only  question  presented  is  .  h-:her  appellants  were 
bona  fide  residents  of  a  foreign  coimtry  or  countries  dur- 
ing the  taxable  years  1947,  1948  and  1949  within  the 
meaning  of  Section  116  aj  (1)  of  the  Internal  Revenue 
Code  of  1939  and  thus  e:  h'  =  ^  to  the  income  tax  exemp- 
tion pro\'ided  by  that  sec:i:r.. 

Statutes  ar.d  Regulations  Involved. 

1939  Internal  Revenue  C-tde  Se:ri:n  116  (a)  (1)  and 
Treasur}'  Regulations  111.  Sections  29.116-1.  and  29.211-2 
are  set  forth  in  the  Appendix,  infra,  pages  1-3. 
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Evidence. 

The  case  was  tried  upon  the  pleadings  and  exhibits 
attached  thereto  [R.  3-25],  the  testimony  of  two  witnesses, 
Michael  Harris,  Vice  President  in  charge  of  the  export 
division  of  Max  Factor  and  Co.,  the  employer  of  appel- 
lant Glenn  Weible  [R.  48-58]  and  Glenn  Weible,  one  of 
the  appellants  [R.  59-85]  and  defendant's  Exhibits  A 
and  B   [R.  85,  89-96]. 

The  pleadings  show  that  appellant  Glenn  Weible  is 
a  citizen  of  the  United  States  [R.  4,  20]. 

The  testimony  of  Michael  Harris  and  Glenn  Weible 
shows,  that  Glenn  Weible  was  employed  by  Max  Factor 
&  Company  (Factor),  a  cosmetics  manufacturer,  from 
1938  to  1941  as  a  cosmetic  chemist.  During  the  war 
he  was  employed  by  Lockheed  Aircraft  Company  [R. 
59,  60].  After  the  war  Factor  determined  to  modify  its 
method  of  foreign  operations  by  converting  its  foreign 
branches  from  distributors  of  Factor  products  imported 
from  the  United  States  to  manufacturing  operations 
within  the  foreign  countries  themselves.  In  1945,  by 
reason  of  his  special  knowledge  of  the  company's  opera- 
tions and  his  abilities,  Weible  was  re-employed  for  the 
specific  task  of  planning,  organizing  and  supervising  the 
establishment  of  manufacturing  plants  for  the  company 
in  foreign  countries  [R.  49,  61].  Weible  entered  into 
an  employment  agreement  with  Factor  whereby  he  agreed 
to  undertake  these  duties  and  to  remain  permanently  out- 
side the  United  States  in  the  performance  of  his  duties 
except  for  short  periods  of  training  and  consultation 
[R.  50-51,  61-62]. 

From  January  until  May,  1946,  Weible  was  employed 
in  Mexico  in  expanding  Factor's  operation  there.  Then 
in  June,  1946,  Weible  was  sent  by  his  employer  to  Syd- 


ney,  Australia,  for  the  purpose  of  establishing  for  the 
first  time  a  manufacturing  plant  in  that  country.  No 
definite  period  was  set  by  either  Weible  or  his  employer 
for  the  completion  of  that  project  since  at  the  time  they 
were  unable  to  tell  how  long  it  would  take.  Weible  had 
to  arrange  for  a  physical  plant,  procure  local  sources  of 
supply  for  the  company's  product,  train  personnel  to  run 
the  operation  and  supervise  the  new  plant  until  such  time 
as  the  local  staff  could  run  it  independently  [R.  51-52, 
63-65]. 

In  Australia  Weible  leased  an  apartment,  purchased 
his  own  food  and  generally  provided  for  his  own  needs. 
He  frequented  a  local  social  and  turf  club  and  fully  en- 
tered into  the  social  life  of  Sydney.  His  friends  and  asso- 
ciates were  predominantly  Australians    [R.  67-69]. 

When  he  departed  for  Australia,  Weible's  first  wife 
was  regularly  employed  in  a  responsible  position  with 
a  motion  picture  studio  and  she  remained  behind  with 
the  intention  of  joining  him  after  he  became  settled  in 
Australia.  However,  in  September,  1947,  she  obtained 
an  interlocutory  decree  of  divorce.  Pursuant  to  that 
decree  she  was  given  all  of  the  family  home  furnishings 
and  other  personal  effects,  and  from  that  time  to  the 
present  Weible  has  maintained  no  home  of  any  kind  in 
the  United  States.  As  part  of  the  settlement  with  his 
wife  Weible  purchased  her  interest  in  a  vacant  lot  in 
Los  Angeles.  He  also  retained  a  bank  account  in  that 
city  [R.  65-67]. 

Australia  allowed  an  exemption  from  income  tax  to 
foreign  citizens  for  two  years,  but  after  the  expiration 
of  the  exemption  period,  Weible  paid  income  tax  to 
Australia  on  his  salary  from  Factor   [R.  69-70]. 

Weible  was  recalled  to  the  United  States  by  Factor 
in    October,    1948,    for    the    purpose    of    proceeding    to 
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Canada  to  establish  a  manufacturing  plant  for  the  com- 
pany there.  He  returned  with  his  second  wife,  Patricia, 
an  Australian  citizen  whom  he  married  in  the  United 
States,  and  after  a  two  week  stay  in  the  United  States, 
went  to  Toronto  on  his  assignment.  He  and  his  wife 
rented  an  apartment  and  set  up  housekeeping.  As  in 
Australia,  they  made  all  of  their  own  personal  arrange- 
ments and  their  social  contacts  were  among  Canadians. 
No  definite  time  was  fixed  on  Weible's  stay  in  Canada 
but  he  agreed  to  remain  as  long  as  necessary  to  accom- 
plish his  assignment  which  by  its  nature  was  indefinite 
as  to  duration  [R.  52-53,  70-73]. 

A  reorganization  in  the  British  branch  of  Factor  in 
in  June,  1949,  required  the  company  to  order  Weible 
directly  to  England  in  July,  1949,  to  assist  in  the  train- 
ing of  supervisory  and  factory  personnel  in  the  methods 
and  procedures  for  the  manufacture  of  its  products. 
Weible  agreed  to  remain  in  England  until  this  assign- 
ment was  completed.  At  that  time  neither  Weible  nor 
his  employer  could  predict  how  long  that  would  be. 
Weible  remained  continuously  at  the  British  branch  until 
December,  1950,  when  he  was  called  back  to  the  United 
States,  and  after  a  two  month  retraining  and  review  of 
new  techniques,  was  sent  to  South  America,  where  he 
resided  at  the  time  of  the  trial  herein  on  January  9, 
1956  [R.  54-55,  73-76]. 

While  in  England,  the  Weibles  made  their  own  living 
arrangements  and  entered  into  the  social  life  of  the  com- 
munity. They  were  regular  visitors  of  an  English  yacht 
club  and  they  purchased  an  English  automobile  [R. 
74-76]. 

All  the  income  involved  in  the  claims  for  refund  in 
this  action  are  attributable  to  the  earnings  of  Glenn  Weible 
for  personal  services  rendered  to  Factor  [R.  35-36]. 


— 6— 

During  the  years  in  question,  Factor  withheld  tax 
from  Weible's  wages.  An  officer  of  that  company,  as 
attorney  for  the  taxpayers,  filed  Federal  income  tax 
returns  on  their  behalf  for  the  years  1947,  1948  and 
1949  reporting  as  taxable  income  the  salary  paid  to 
Weible. 

The  government  offered  in  evidence  a  document  pur- 
porting to  be  an  application  made  by  Glenn  Weible  under 
the  provisions  of  the  Australian  Tax  Assessment  Act. 
Appellant  entered  an  objection  on  the  ground  that  the 
certification  on  the  document  was  insufficient  foundation 
for  its  admission,  which  ground  of  objection  was  ampli- 
fied by  leave  of  the  District  Court  [R.  82]  in  Plaintifif's 
Supplemental  Memorandum  [R.  26-30].  The  District 
Court  did  not  rule  specifically  on  the  admission  of  this 
evidence  [R.  87]  but  inferentially  ruled  it  admissible 
by  paragraph  XV  of  its  Findings  of  Fact  relating  to 
the  contents  of  Government's  A   [R.  36]. 

Findings,  Conclusions  and  Judgment. 

Findings  of  fact^  conclusions  of  law  and  judgment 
were  entered  on  April  6,  1956  [R.  40].  The  Court 
concluded  that  appellant  Glenn  Weible  was  not  a  bona 
fide  resident  of  Australia  for  the  calendar  year  1947, 
that  appellants  Glenn  Weible  and  Patricia  Weible  were 
not  bona  fide  residents  of  Australia  and  Canada 
during  the  calendar  year  1948,  and  that  the  appellants 
were  not  bona  fide  residents  of  Canada  and  England 
during  the  calendar  year  1949  within  the  meaning  of 
Section  116  of  the  Internal  Revenue  Code  of  1939,  and 
that  therefore  the  earnings  of  Glenn  Weible  from  Factor 
were  taxable  [R.  39].  The  judgment  ordered  that  the 
appellants  take  nothing  by  their  complaint   [R.  40]. 
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Specification  of  Errors. 

1.  The  Court  erred  in  failing  to  find  that  pursuant 
to  his  agreement  with  his  employer  and  during  the  years 
1947,  1948  and  1949  Weible  agreed  to  and  intended  to 
remain  continuously  and  indefinitely  in  a  foreign  country 
or  countries  in  the  performance  of  his  duties  except  for 
short  periods  of  training  and  consultation. 

2.  The  Court  erred  in  failing  to  find  that  the  pur- 
pose of  Weible  in  going  to  Australia,  Canada  and  England 
was  of  such  a  nature  that  an  extended  stay  in  those  coun- 
tries  may   have   been   necessary   for   its   accomplishment. 

3.  The  Court  erred  in  concluding  that  appellant  Glenn 
Weible  was  not  a  bona  fide  resident  of  Australia  during 
the  calendar  year  1947  within  the  meaning  of  Section 
116   of   the    Internal   Revenue    Code   of    1939. 

4.  The  Court  erred  in  concluding  that  appellants  were 
not  bona  fide  residents  of  Australia  and  Canada  during 
the  calendar  year  1948  within  the  meaning  of  Section 
116  of  the  Internal  Revenue  Code  of  1939. 

5.  The  Court  erred  in  concluding  that  appellants  were 
not  bona  fide  residents  of  Canada  and  England  during  the 
calendar  year  1949  within  the  meaning  of  Section  116 
of  the  Internal  Revenue  Code  of  1939. 

Summary  of  Argument. 

1.  The  conclusion  of  the  District  Court,  that  appel- 
lants were  not  bona  fide  residents  of  a  foreign  country 
or  countries  within  the  exemption  afforded  by  Section 
116  (a)  (1)  of  the  Internal  Revenue  Code  of  1939,  is 
a  conclusion  of  law,  and  as  such  may  be  reviewed  by 
this  Court  on  the  basis  of  the  entire  record  in  the  case. 
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2.  It  was  the  intent  of  Congress  in  enacting  the  1942 
amendment  to  Section  116  to  exempt  from  taxation  the 
income  of  citizens  who  were  engaged  in  foreign  trade 
and  who  while  Hving  abroad  became  assimilated  into 
the  foreign  community  where  they  lived.  The  appellants 
are  in  that  class  of  citizens  to  whom  the  exemption  pro- 
vided by  Section  116  was  intended  to  apply. 

3.  The  Treasury  Regulations  implementing  Section 
116  provide  that  an  intent  to  remain  abroad  indefinitely 
on  a  project  which  by  its  nature  may  require  an  extended 
stay  abroad  for  its  completion  constitutes  a  person  a 
bona  fide  resident  of  foreign  countries  within  the  mean- 
ing of  Section  116.  Appellant  Glenn  Weible  intended  to 
remain  indefinitely  in  the  foreign  service  of  his  employer 
and  when  he  had  completed  one  foreign  assignment  to 
proceed  to  the  next.  He  in  fact  carried  out  his  inten- 
tion from  1946  when  he  undertook  his  first  foreign 
assignment  through  January  9.  1956  the  date  of  trial 
herein.  At  all  times  during  the  taxable  years  involved 
appellants  were  bona  fide  residents  of  foreign  countries 
and  so  entitled  to  the  exemption  provided  in  Section  116. 

4.  The  Court  decisions  interpreting  Section  116  and 
the  related  Treasury  Regulations  support  the  position 
of  appellants.  Appellants  have  found  no  case  involving 
a  career  foreign  service  employee  that  reaches  a  contrary 
result.  Dozmis  v.  Commissioner  (C.  C.  A. -9,  1948), 
166  F.  2d  504,  cert.  den.  334  U.  S.  832,  and  similar 
cases  are  distinguishable  on  the  ground  that  the  tax- 
payers there  involved  went  abroad  on  a  government  or 
construction  project  for  a  period  of  limited  duration,  re- 
tained their  domestic  residences  and  in  no  way  entered 
into  the  life  of  or  assumed  the  expenses  of  living  in  the 
foreign  community  where  they  lived. 
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I. 
The  Conclusion  of  the  District  Court  That  Appellants 
Were  Not  Bona  Fide  Residents  of  a  Foreign 
Country  or  Countries  During  the  Taxable  Years 
Involved  Should  Be  Set  Aside  by  This  Court 
After  Review  of  the  Entire  Record. 

The  conclusion  that  a  taxpayer  is  a  bona  fide  resident 
of  a  foreign  country  or  countries  within  the  meaning  of 
Section  116  of  the  Internal  Revenue  Code  of  1939,  is  a 
conclusion  of  law  and  as  such  is  subject  to  judicial  review 
unlimited  by  the  "clearly  erroneous"  rule  governing 
review  of  findings  of  fact.  Commissioner  v.  Fiske 
(C.  C.  A.-7,  1942),  128  F.  2d  487,  cert.  den.  317  U.  S. 
635.  Where,  as  in  the  present  case,  the  facts  were  not 
in  dispute,  the  Circuit  Courts  of  Appeals  have  reviewed 
the  conclusions  of  the  trial  court  in  the  light  of  the  entire 
record  and  where  such  conclusion  was  erroneous  have 
set  it  aside.  Swenson  v.  Thomas  (C.  C.  A.-5,  1947), 
164  F.  2d  7^?>;  Seeley  v.  Commissioner  (C.  C.  A.-2, 
1951),  186  F.  2d  541;  Myers  v.  Commissioner  (C.  C.  A.- 
4,  1950),  180  F.  2d  969.  This  Court,  therefore,  may  de- 
termine this  appeal  on  the  basis  of  the  entire  record 
unrestricted  by  the  findings  of  fact  and  conclusions  of 
law  of  the  District  Court. 


II. 

Appellant  Glenn  Weible  Was  a  Bona  Fide  Resident 
of  Australia  in  1947  and  Both  Appellants  Were 
Bona  Fide  Residents  of  Australia,  Canada  and 
England  in  1948  and  1949  and  Therefore  Exempt 
From  Income  Tax  in  Those  Years  Under  the 
Provisions  of  Section  116  (a)  (1)  of  the  Internal 
Revenue  Code  of  1939. 

Section  116  (a)  (1)  of  the  1939  Internal  Revenue 
Code  exempts  from  income  tax  earned  income  of  citi- 
zens of  the  United  States  from  sources  without  the  United 
States  who  are  bona  fide  residents  of  a  foreign  country 
or  countries  during  the  taxable  year. 

Appellant  Glenn  Weible  is  a  citizen  of  the  United  States 
[R.  4,  20]  and  the  income  on  which  the  taxes  herein 
sought  to  be  refunded  were  paid  consisted  of  earned 
income  from  sources  without  the  United  States  as  that 
phrase  is  used  in  Section  116  (3)  [R.  35-36]  (Reg.  Ill, 
Sec.  29.116-1,  Appen.,  supra)  and  therefore  the  only 
question  before  the  Court  is  whether  appellants  were 
bona  fide  residents  of  Australia,  Canada  and  England 
in  the  taxable  years  involved. 

A.  Section  116(a)  Was  Intended  by  Congress  to  Exempt 
From  Tax  the  Income  of  Taxpayers  in  the  Category  of 
Appellants. 

The  exemption  granted  by  Section  116  (a)  was  first 
extended  to  a  person  who  was  a  "bona  fide  nonresident" 
of  the  United  States  for  more  than  six  months  during 
the  taxable  year  (Revenue  Act  of  1926,  c.  27,  44  Stat.  9). 
The  exemption  thus  provided  was  intended  to  encourage 
foreign  trade.  Dozvns  v.  Commissioner  (C.  C.  A. -9, 
1948).  166  F.  2d  504,  507.  Mere  physical  absence  from 
the  country  for  six  months  was  sufficient  to  qualify  for 
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the exemption,  Commissioner  v.  Fiske,  supra,  and  in 
practice  the  exemption  resulted  in  discrimination  in  favor 
of  persons  receiving  compensation  from  nongovernmental 
sources  (H.  R.  No.  2333,  77th  Cong.,  1st  Sess.,  p. 
93,  1942-2  Cum.  Bull.,  372,  412).  To  correct  this  abuse 
in  1942  the  exemption  was  limited  to  persons  who  were 
bona  fide  residents  of  a  foreign  country  or  countries 
during  the  taxable  year.  The  Senate  Committee  on  Fi- 
nance reported  that  it  had  formulated  the  limited  exemp- 
tion because  it  had  been  convinced  by  cases  brought  to 
its  attention  that  complete  elimination  of  the  exemption 
would  work  a  hardship  on  United  States  citizens  who 
were  bona  fide  residents  of  foreign  countries,  and  who 
for  that  reason  were  confronted  with  higher  living  costs 
than  those  of  domestic  residents  (Senate  Report  1631, 
77th  Cong.,  2d  Sess.,  1942-2  C.  B.  504,  548). 

A  citizen  who  had  established  a  home  abroad  in  order 
to  compete  in  foreign  markets  was  found  in  the  Senate 
Committee  hearings  to  be  confronted  with  expenses  un- 
common to  residents  of  the  United  States  (Hearings  on 
the  Senate  Committee  on  Finance  on  H.  R.  7Z7S,  77th 
Cong.,  2d  Sess.,  Vol.  1,  pp.  7?)?>-77S). 

"The  Committee  sought  to  embrace  in  the  term 
'bona  fide  resident'  all  whose  assimilation  into  the 
foreign  life  was  sufficient  to  expose  them  to  the 
burdens  of  adjusting  to  the  foreign  environment." 
(Goodman,  District  Judge,  Meals  v.  United  States 
(1953,  D.  C.  N.  D.  Cahf),  110  Fed.  Supp.  658,  661.) 

The  inclusion  of  the  words  "or  countries"  in  the  lan- 
guage of  Section  116  (a)  (1)  indicates  the  intent  of 
Congress  to  include  within  the  exemption  those  persons 
whose  work  abroad  might  take  them  to  several  countries 
during  the  course  of  the  taxable  year. 
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Glenn  Weible  was  employed  for  the  specific  and  ex- 
clusive purpose  of  serving  in  the  foreign  department  of  an 
American  company  engaged  in  foreign  trade  [R.  49-51, 
61-62].  Under  the  terms  of  his  employment  agreement  he 
agreed  to  remain  permanently  on  foreign  assignment 
[R.  50,  61],  and  in  fact  he  remained  outside  the  United 
States  in  the  performance  of  his  duties  for  Factor  from 
1946  through  the  date  of  the  trial  of  this  action  in 
January,  1956  [R.  76].  Appellants  established  a  home 
in  each  of  the  foreign  countries  where  they  lived,  and 
lived  on  the  economy  of  those  countries.  They  leased 
apartments,  shopped  for  their  food  and  other  needs  in 
local  stores,  attended  local  clubs,  entertained  and  were 
entertained  by  local  people,  paid  local  taxes  when  re- 
quired [R.  69-70]  and  completely  assimilated  themselves 
in  the  life  of  the  foreign  country  in  which  they  found 
themselves  [R.  67-69,  71-72,  73-75]. 

By  reason  of  the  purpose  of  their  presence  abroad  and 
the  manner  in  which  they  conducted  their  lives  in  the 
foreign  countries  where  they  resided  appellants  were  in 
that  class  of  citizens  which  Congress  intended  to  exempt 
from  income  tax  when  in  1942  it  amended  Section  116  (a) 
to  exempt  from  taxation  the  income  of  citizens  who  were 
bona  fide  residents  of  a  foreign  country  or  countries 
during  the  taxable  year. 

B.  During  the  Taxable  Years  Appellants  Intended  to  Live 
Abroad  for  an  Extended  and  Indefinite  Period  of  Time, 
and  Therefore  Were  Bona  Fide  Residents  of  a  Foreign 
Country  or  Countries  Under  the  Criteria  Set  Forth  in 
the  Treasury  Regulations. 

The  statute  does  not  define  the  term  "bona  fide  resi- 
dent" and  therefore  the  Treasury  Regulations  are  espe- 
cially   authoritative   because    they    serve    to    implement    a 
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purpose  not  set  forth  in  detail.  Seeley  v.  Commissioner, 
186  F.  2(i  541,  543.  Treasury  Regulation  111,  Section 
29.116-1,  in  effect  during  the  years  in  question  provided, 

"Whether  the  individual  citizen  of  the  United  States 
is  a  bona  fide  resident  of  a  foreign  country  shall  be 
determined  in  general  by  the  application  of  the  prin- 
ciples of  sections  29.211-2,  29.211-3,  29.211-4,  and 
29.211-5  relating  to  what  constitutes  residence  or 
nonresidence,  as  the  case  may  be,  in  the  United  States 
in  the  case  of  an  alien  individual." 

Section  29.211-2  declares  that  a  person's  intentions  de- 
termine whether  he  is  a  "resident"  and  that  one  who  is 
present  without  any  "definite  intention  as  to  his  stay" 
is  a  resident.  When  an  extended  stay  may  be  necessary 
to  accomplish  his  purpose  "he  becomes  a  resident"  if 
he  makes  his  home  "temporarily"  where  he  has  gone, 
though  it  may  be  his  intention  all  the  time  "to  return  to 
his  domicile  abroad  when  the  purpose  for  which  he  came 
has  been  consummated  or  abandoned." 

"Residence"  as  so  defined  has  a  completely  diflferent 
meaning  than  "domicile,"  Dozvns  v.  Commissioner,  166 
F.  2d  504,  507,  and  therefore  the  findings  of  the  District 
Court  that  appellants  did  not  intend  to  live  permanently 
in  AustraHa,  Canada  or  England  [Findings  of  Fact  XX, 
R.  38]  are  irrelevant  to  the  issue  of  this  case. 

Appellant  Glen  Weible  was  employed  with  the  specific 
understanding  that  he  would  work  exclusively  in  the 
foreign  department  of  Factor.  When  one  foreign  assign- 
ment was  completed  he  was  to  proceed  to  the  next,  re- 
turning to  the  United  States  only  for  brief  periods  of 
training  and  vacation  [R.  50,  62].  He  was  sent  abroad 
to  establish  manufacturing  plants  in  various  foreign 
countries  where  none  had  previously  existed    [R.  49-50, 
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61].  This  project  was  a  complicated  one,  requiring  the 
estabhshment  of  many  contacts  in  the  foreign  country, 
the  training  of  foreign  personnel  in  the  special  techniques 
of  the  company  and  the  supervision  of  the  new  operation 
until  the  foreign  personnel  could  be  safely  left  on  their 
own.  No  definite  time  could  be  fixed  for  the  completion 
of  such  a  complicated  project,  and  in  fact  none  was.  By 
its  very  nature  Weible's  mission  abroad  was  one  that 
required  an  extended  length  of  time  to  accomplish  [R. 
51-55,  61-65,  71,  73-76].  Both  Weible  and  his  employer 
intended  that  he  remain  abroad  for  that  indefinite  period, 
and  in  fact  since  he  entered  the  foreign  service  of  Factor 
he  has  returned  to  the  United  States  for  brief  visits  on 
only  four  occasions  up  to  the  trial  of  this  action  in 
January,  1956  [R.  63,  70,  76].  It  is  difficult  to  imagine 
a  citizen  who  by  his  intentions  and  actions  more  accu- 
rately fits  the  definition  in  the  Treasury  Regulations 
of  a  bona  fide  resident  of  a  foreign  country  or  countries. 

C.  The  Courts  Have  Consistently  Applied  Section  116  in 
Favor  o£  Taxpayers  Who,  Like  Appellants,  Have  Dem- 
onstrated an  Intention  to  Remain  Abroad  Indefinitely 
in  Employment  Abroad. 

Glenn  Weible  has  demonstrated  by  his  actions  that  his 
intent  to  remain  in  the  foreign  service  of  Factor  was 
bona  fide.  Under  similar  facts  the  courts  have  con- 
sistently concluded  that  the  income  of  the  taxpayer  was 
exempt  from  taxation  under  Section  116. 

The  case  of  Meals  v.  United  States  (D.  C.  N.  D.  Cal. 
1953),  110  Fed.  Supp.  6S^,  is  strikingly  similar  to  the 
present  case  on  its  facts.  There  the  taxpayer  went  to 
Germany  in  December,  1945,  as  an  employee  of  Ameri- 
can Telephone  and  Telegraph  Company.  The  duration 
of  his  stay  was  to  be  indefinite.     His  duties  were  to  train 
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personnel  and  establish  communications  plants.  He  rented 
an  apartment  from  the  United  States  Army  and  entered 
the  social  life  of  his  community.  In  June,  1947,  he  mar- 
ried a  German  girl  and  because  of  Army  regulations  then 
left  Germany.  He  paid  no  income  tax  to  Germany  and 
enjoyed  Army  commissary  and  Post  Exchange  privileges. 
The  Court  concluded  he  was  a  bona  fide  resident  of  Ger- 
many during  1946,  stating  (110  Fed.  Supp.  662)  : 

"The  whole  pattern  of  plaintiff's  life  in  Germany 
is  consistent  with  his  claim  of  residence  there.  He 
went  to  Germany  planning  to  remain  there  for  a 
substantial  and  indefinite  period  of  time.  He  was 
embarking  upon  employment  which  promised  to  de- 
velop into  a  career.  He  abandoned  entirely  the  home 
he  had  previously  maintained  in  the  United  States. 
.  .  .  He  worked  with  German  personnel  and  en- 
tered into  the  social  life  of  the  community  to  such 
an  extent  that  he  married  a  German  girl." 

Except  for  the  geographical  variation  those  words 
could  have  been  written  about  appellant  Glenn  Weible. 

In  White  v.  Hofferbert  (U.  S.  D.  C.  Md.,  1950),  88 
Fed.  Supp.  457,  the  taxpayer  was  employed  in  the  foreign 
service  of  International  Telephone  and  Telegraph  Com- 
pany for  an  indefinite  period  in  an  executive  capacity. 
He  was  assigned  to  Sweden  from  December,  1942,  to 
February,  1944,  when  he  was  sent  to  Spain  where  he  re- 
mained through  1946.  During  the  years  1944  and  1945 
he  was  called  back  to  the  United  States  for  consultations 
and  was  physically  present  in  the  United  States  for  a  six 
months'  period  in  each  of  those  years.  He  paid  no  in- 
come tax  to  Sweden  or  Spain.  He  was  held  to  have  been 
a  bona  fide  resident  of  Sweden  and  Spain  during  the 
years   1943,    1944  and   1945.     The   Court  gave  the  con- 


—16— 

trolling  reason   for  its  conclusion  at  88   Fed.   Supp.  460 

where  it  said: 

"His  original  engagement  as  a  foreign  service  officer 
of  the  I.  T.  &  T.  in  November,  1942,  was  for  an 
inde finite  period,  and  it  is  entirely  reasonable  to  find 
that  his  intention  was  to  remain  in  the  foreign  serv- 
ice of  that  Company  as  a  career  or  at  least  for  many 
years." 

See  also: 

Seeley  v.  Commissioner,  supra; 

Swenson  v.  Thomas   (C.  C.  A.  5,   1947),   164  F. 
2d  783; 

Larsen,  23  T.  C.  599; 

Stierhout,  24  T.  C.  No.  54; 

Glackin  v.  Commissioner  (D.  C.  S.  D.  111.,  1952), 
10  Fed.  Supp.  372; 

Pierce,  22  T.   C.  493,  acq.   Int.   Rev.   Bull.,   1954 
C.  B.  5; 

Hamer,  22  T.  C.  343; 

Rose,  16  T.  C.  232; 

Baehre,  15  T.  C.  236; 

Dickinson,  T.  C.  Memo.  Dec.  20,  851    (M)1955. 

The  cases  in  which  the  taxpayers  have  been  held  not  en- 
titled to  exemption  from  income  tax  as  bona  fide  foreign 
residents  are  clearly  distinguishable  from  the  present  one 
for  the  reason  that  they  all  involve  American  technicians 
working  temporarily  abroad  in  war  work  or  construction 
projects.  In  these  cases  the  taxpayers  intended  to  return 
to  the  United  States  upon  completion  of  their  contracts 
of  employment  on  a  specific  project,  they  generally  re- 
tained their  domestic  residences,  their  living  needs  while 
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abroad  were  furnished  by  their  employers  and  consequently 
they  did  not  live  on  the  economy  of  the  foreign  country, 
or  identify  themselves  with  the  customs  or  the  community 
life  of  the  foreign  country. 

See  for  example: 

Downs  V.  Commissioner,  supra; 
Johnson,  7  T.  C.  1040; 
Brown,  12  T.  C.  M.  1172; 
Hertig,  19  T.  C.  109. 

The  entire  record  in  this  case  shows  a  clear  intent  by 
appellants  to  remain  abroad  for  an  indefinite  period.  This 
conclusion  is  not  weakened  by  the  fact  that  they  main- 
tained a  bank  account  in  the  United  States,  Meals  v. 
United  States,  supra;  Hamer,  supra;  Pierce,  supra,  or 
the  fact  that  they  paid  no  income  taxes  to  Canada  or 
England,  White  v.  Hofferbert,  supra;  Rose,  supra. 

Nor  is  it  material  to  the  issue  of  this  case  that  Weible 
executed  an  application  for  certificate  from  the  Secondary 
Industries  Commission  of  Australia  as  set  forth  in  De- 
fendant's Exhibit  A  [R.  89-96].  The  statutory  meaning 
of  the  terms  "resident"  and  "non-resident"  derive  their 
meaning  from  the  context  in  which  they  are  used. 
Dozvns  V.  Commissioner,  166  F.  2d  504,  507,  508. 
The  fact  that  Weible  applied  for  and  obtained  exemption 
from  Australian  income  tax  has  no  significance  in  deter- 
mining whether  he  was  a  "bona  fide  resident"  there  as 
that  term  is  used  in  Section  116  (a)  (1)  of  the  United 
States  Internal  Revenue  Code  of   1939. 

The  exemption  of  the  earnings  of  a  citizen  resident 
in  a  foreign  country  from  income  taxation  w^as  not 
motivated  by  the  desire  to  eliminate  the  possibility  of 
a   double  tax  on  the   same   income   since   another   provi- 
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sion  of  the  Internal  Revenue  Code  specifically  allows 
as  a  credit  against  income  tax  due  the  United  States, 
income  tax  paid  to  a  foreign  country.  Section  131 
(a)  (1),  Internal  Revenue  Code  of  1939.  The  Con- 
gressional Committee  was  aware  that  some  foreign 
countries  levy  income  taxes  and  others  do  not  and  that 
in  many  foreign  countries  a  much  greater  proportion 
of  total  taxation  is  represented  by  various  indirect  taxes 
borne  by  persons  living  there  than  in  the  United  States. 
Hearings  of  the  Senate  Committee  on  Finance  on  H.  R. 
7378,  77th  Congress,  2d  Sess.,  Vol.  1,  pages  745,  746, 
749,  752,  757,  775.  Meals  v.  United  States,  110  Fed. 
Supp.  658,  662.  Weible's  intent  to  remain  in  Australia 
for  an  indefinite  period  of  time  until  his  work  there  was 
completed  is  clear  from  the  record  [R.  50,  52.  62,  63]. 
The  completion  in  the  application  of  the  item  "Date  of 
Departure  (anticipated)"  as  November,  1947,  was  no 
declaration  of  a  contrary  intent,  but  only  a  best  guess  as 
to  when  the  job  would  be  done.  The  record  is  also  clear 
that  Weible  intended  when  his  Australian  assignment  was 
done  to  proceed  to  the  next  foreign  assignment,  so  that 
for  the  entire  year  he  must  have  been  a  bona  fide  resi- 
dent of  foreign  countries  under  Section  116  regardless 
of  his  status  as  a  resident  under  Australian  law. 

Conclusion. 

The  decision  of  the  District  Court  is  contrary  to  the 
intent  of  Congress,  the  letter  and  spirit  of  the  Treasury 
regulations  and  the  decisions  of  the  Courts  in  both  this 
circuit  and  elsewhere  and  should  be  reversed. 

Respectfully  submitted, 
Thompson,  Royston,  Wiener  &  Moss, 
By   Conrad  J.  Moss. 

Attorneys  for  Appellants. 


APPENDIX. 

Internal  Revenue  Code: 

Sec.  116  (as  amended  by  the  Revenue  Act  of  1942,  c. 
619,  56  Stat.  798,  Sec.  148  (a)).  Exclusions  from 
GROSS  income. 

In  addition  to  the  items  specified  in  section  22  (b), 
the  following  items  shall  not  be  included  in  gross  income 
and  shall  be  exempt  from  taxation  under  this  chapter: 

(a)  Earned  income  from  sources  without  the 
United  States. — 

(1)  Foreign  resident  for  entire  taxable  year. — 
In  the  case  of  an  individual  citizen  of  the  United  States, 
who  establishes  to  the  satisfaction  of  the  Commissioner 
that  he  is  a  bona  fide  resident  of  a  foreign  country  or 
countries  during  the  entire  taxable  year,  amounts  re- 
ceived from  sources  without  the  United  States  (except 
amounts  paid  by  the  United  States  or  any  agency  thereof) 
if  such  amounts  would  constitute  earned  income  as  defined 
in  section  25  (a)  if  received  from  sources  within  the 
United  States;  but  such  individual  shall  not  be  allowed 
as  a  deduction  from  his  gross  income  any  deductions 
properly  allocable  to  or  chargeable  against  amounts  ex- 
cluded from  gross  income  under  this  subsection. 

(3)  Definition  of  earned  income. — For  the  purposes 
of  this  subsection,  ''earned  income"  means  wages,  salaries, 
professional  fees,  and  other  amounts  received  as  com- 
pensation for  personal  services  actually  rendered,  but  does 
not  include  that  part  of  the  compensation  derived  by  the 
taxpayer  for  personal  services  rendered  by  him  to  a  cor- 
poration which  represents  a  distribution  of  earnings  or 
profits  rather  than  a  reasonable  allowance  as  compensa- 
tion for  the  personal  services  actually  rendered.     In  the 
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case  of  a  taxpayer  engaged  in  a  trade  or  business  in  which 
both  personal  services  and  capital  are  material  income 
producing  factors,  under  regulations  prescribed  by  the 
Commissioner  with  the  approval  of  the  Secretary,  a  rea- 
sonable allowance  as  compensation  for  the  personal  serv- 
ices rendered  by  the  taxpayer,  not  in  excess  of  20  per 
centum  of  his  share  of  the  net  profits  of  such  trade  or 
business,  shall  be  considered  as  earned  income. 


Treasury  Regulations  111,  Promulgated  Under  the 
Internal  Revenue  Code: 
Sec.  29.116-1.  Earned  income  from  sources  with- 
out the  United  States.  For  taxable  years  beginning 
after  December  31,  1942,  there  is  excluded  from  gross 
income  earned  income  in  the  case  of  an  individual  citizen 
of  the  United  States  provided  the  following  conditions 
are  met  by  the  taxpayer  claiming  such  exclusion  from  his 
gross  income:  (a)  It  is  established  to  the  satisfaction 
of  the  Commissioner  that  the  taxpayer  has  been  a  bona 
fide  resident  of  a  foreign  country  or  countries  through- 
out the  entire  taxable  year;  (b)  such  income  is  from 
sources  without  the  United  States;  (c)  the  income  con- 
stitutes earned  income  as  defined  in  section  25  (a)  if 
received  from  sources  within  the  United  States;  and  (d) 
such  income  does  not  represent  amounts  paid  by  the 
United  States  or  any  agency  or  instrumentality  thereof. 
Hence,  a  citizen  of  the  United  States  taking  up  residence 
without  the  United  States  in  the  course  of  the  taxable 
year  is  not  entitled  to  such  exemption  for  such  taxable 
year.  However,  once  bona  fide  residence  in  a  foreign 
country  or  countries  has  been  established,  temporary  ab- 
sence therefrom  in  the  United  States  on  vacation  or  busi- 
ness trips  will  not  necessarily  deprive  such  individual  of 
his  status  as  a  bona  fide  resident  of  a  foreign  country. 


Whether  the  individual  citizen  of  the  United  States  is  a 
bona  fide  resident  of  a  foreign  country  shall  be  deter- 
mined in  general  by  the  application  of  the  principles  of 
sections  29.211-2,  29.211-3,  29.211-4,  and  29.211-5  re- 
lating to  what  constitutes  residence  or  nonresidence,  as 
the  case  may  be,  in  the  United  States  in  the  case  of  an 
alien  individual. 

stc  stc  He  stc  Hi  Hi  Hi  He  He 

Sec.  29.211-2.  Definition. — A  "nonresident  aHen  in- 
dividual" means  an  individual — 

(a)  Whose  resident  is  not  within  the  United  States;  and 

(b)  Who  is  not  a  citizen  of  the  United  States. 
The  term  includes  a  nonresident  alien  fiduciary. 

An  alien  actually  present  in  the  United  States  who  is 
not  a  mere  transient  or  sojourner  is  a  resident  of  the 
United  States  for  purposes  of  the  income  tax.  Whether 
he  is  a  transient  is  determined  by  his  intentions  with  re- 
gard to  the  length  and  nature  of  his  stay.  A  mere  floating 
intention,  indefinite  as  to  time,  to  return  to  another  country 
is  not  sufficient  to  constitute  him  a  transient.  If  he  lives 
in  the  United  States  and  has  no  definite  intention  as  to 
his  stay,  he  is  a  resident.  One  who  comes  to  the  United 
States  for  a  definite  purpose  which  in  its  nature  may  be 
promptly  accompHshed  is  a  transient;  but  if  his  purpose 
is  of  such  a  nature  that  an  extended  stay  may  be  neces- 
sary for  its  accomplishment,  and  to  that  end  the  alien 
makes  his  home  temporarily  in  the  United  States,  he  be- 
comes a  resident,  though  it  may  be  his  intention  at  all 
times  to  return  to  his  domicile  abroad  when  the  purpose 
for  which  he  came  has  been  consummated  or  abandoned. 
An  alien  whose  stay  in  the  United  States  is  limited  to  a 
definite  period  by  the  immigration  laws  is  not  a  resident 
of  the  United  States  within  the  meaning  of  this  section, 
in  the  absence  of  exceptional  circumstances. 
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BRIEF  FOR  THE  APPELLEE. 


Opinion  Below. 

The  District  Court  wrote  no  opinion.  Its  findings  of 
fact  and  conclusions  of  law  [R.  30-40]  are  not  reported. 

Jurisdiction. 

This  appeal  involves  federal  income  taxes.  The  taxes 
in  dispute  were  paid  as  follows:  $696.13  on  March  15, 
1948  [R.  31-32] ;  $983.96  on  March  15,  1949  [R.  32] ; 
$1,305.70  on  March  15,  1950.  [R.  32.]  Claims  for  re- 
fund were  filed  on  January  31,  1951,  and  were  rejected 
on  March  27,  1952.  [R.  31-33.]  Within  the  time  pro- 
vided in  Section  3772  of  the  Internal  Revenue  Code  of 
1939   and   on  July    14,    1953,   the   taxpayer   brought   an 
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action  in  the  District  Court  for  recovery  of  the  taxes  paid. 
[R.  32-33.]  Jurisdiction  was  conferred  on  the  District 
Court  by  28  U.  S.  C,  Sections  1340  and  1346.  The 
judgment  was  entered  on  April  6,  1956.  [R.  40.]  Within 
sixty  days  and  on  May  8,  1956,  a  notice  of  appeal  was 
filed.  [R.  44.]  Jurisdiction  is  conferred  on  this  Court 
by  28  U.  S.  C,  Section  1291. 

Question  Presented. 

Whether  the  District  Court  erred  in  finding  that  the 
evidence  did  not  support  the  taxpayer's  contention  that 
he  was  a  bona  fide  resident  of  various  foreign  countries 
during  the  taxable  years  in  question,  within  the  meaning 
of  Section  116(a),  Internal  Revenue  Code  of  1939. 

Statute  Involved. 

Internal  Revenue  Code  of  1939: 

Sec.  116.    Exclusions  From  Gross  Income. 

In  addition  to  the  items  specified  in  section  22(b), 
the  following  items  shall  not  be  included  in  gross  in- 
come and  shall  be  exempt  from  taxation  under  this 
chapter : 

(a)  [As  amended  by  Section  148(a),  Revenue 
Act  of  1942,  c.  616,  56  Stat.  798,  and  Section  107(b), 
Revenue  Act  of  1943,  c.  63,  58  Stat.  21]  Earned 
Income  From  Sources  Without  the  United  States. — 

(1)  Foreign  resident  for  entire  taxable  year. — In 
the  case  of  an  individual  citizen  of  the  United  States, 
who  establishes  to  the  satisfaction  of  the  Commis- 
sioner that  he  is  a  bona  fide  resident  of  a  foreign 
country  or  countries  during  the  entire  taxable  year, 
amounts  received  from  sources  without  the  United 
States  (except  amounts  paid  by  the  United  States 
or  any  agency  thereof)    if   such   amounts   constitute 
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earned  income  as  defined  in  paragraph  (3) ;  but  such 
individual  shall  not  be  allowed  as  a  deduction  from 
his  gross  income  any  deductions  properly  allocable  to 
or  chargeable  against  amounts  excluded  from  gross 
income  under  this  subsection. 

(26  U.  S.  C.  1952  ed.,  Sec.  116.) 

Statement. 

The  facts  as  set  forth  in  the  District  Court's  finding  of 
facts  may  be  summarized  as  follows  •} 

In  this  action  the  taxpayers  seek  refund  of  income  taxes 
paid  for  the  years  1947,  1948,  and  1949.  [R.  31-33.] 
The  contention  in  the  taxpayer-husband's  claim  for  re- 
fund for  1947  and  in  the  joint  claim  of  the  husband  and 
wife  for  1948  and  1949  is  that  the  income  upon  which 
the  taxes  were  computed  was  exempt  from  taxation  under 
Section  116  of  the  Internal  Revenue  Code  of  1939.^ 
[R.  33.] 

All  the  income  involved  in  the  claims  for  refund  in  this 
action  is  attributable  to  the  earnings  of  the  taxpayer, 
Glenn  Weible,  for  personal  service  rendered  Max  Factor 
and  Company  and  was  paid  to  the  taxpayer  by  deposit 
to  his  bank  account  in  Los  Angeles,  California.  [R. 
35-36.] 


^Trial  was  before  the  District  Judge,  sitting  without  a  jurv.  Find- 
ings of  Fact  were  based  upon  the  oral  testimony  of  the  two  wit- 
nesses, the  taxpayer  Glenn  Weible  and  Mr.  Michael  Harris,  and 
upon  documentary  evidence  presented. 

^References  to  "Code"  or  "Internal  Revenue  Code"  refer  to  the 
Internal  Revenue  Code  of  1939  unless  otherwise  noted. 


In  September,  1945,  the  taxpayer,  Glenn  Weible,^  a 
chemical  engineer,  entered  into  employment  with  Max 
Factor  and  Company,  a  domestic  corporation  engaged  in 
the  manufacture  of  cosmetic  products,  as  its  representa- 
tive to  train  personnel  in  its  foreign  branches  and  to 
organize  and  supervise  the  establishment  in  foreign 
countries  of  cosmetic  manufacturing  plants  for  the  cor- 
poration.   [R.  33.] 

The  taxpayer  was  employed  by  Michael  Harris,  a  vice- 
president  of  Max  Factor  and  Company  in  charge  of  the 
export  division.  There  was  no  written  contract  or  written 
memorandum  of  contract  entered  into  between  the  tax- 
payer and  his  employer.  The  nature  of  the  employment 
upon  which  the  taxpayer  was  to  embark  was  to  be  in  con- 
nection with  the  expansion  overseas  of  the  manufacturing 
operations  of  the  company.  In  1945  and  1946,  the  com- 
pany had  plans  to  establish  manufacturing  plants  in 
Australia  and  the  Far  East.  The  taxpayer  was  to  be 
sent  to  a  particular  foreign  place  to  set  up  a  factory,  to 
train  citizens  of  the  particular  foreign  country  in  the  com- 
pany manufacturing  processes,  and  to  leave  when  the 
operation  was  running  smoothly  with  the  citizens  in 
charge.  No  particular  length  of  time  was  fixed  for  his 
sojourn  in  any  of  the  countries  to  which  he  was  to  be 
sent.    [R.  34-35.] 

Before  the  taxpayer  commenced  his  overseas  assign- 
ment he  took  in  1945  and  1946  a  short  refresher  course 
in  the  California  plant  of  the  company.  [R.  33.]  Early 
in  1946  the  taxpayer  and  his  then  wife,  Jean  Burt  Weible, 


^Since  all  income  involved  in  this  action  is  attributable  to  the  tax- 
payer-husbanrl,  future  references  to  the  "taxpayer"  refer  to  the 
taxpayer-husband,  Glenn  Weible. 
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spent  two  or  three  months  in  Mexico.  They  maintained 
an  apartment  in  Cahfornia  and  owned  household  goods 
and  an  automobile.  They  also  jointly  owned  an  unim- 
proved residential  lot  located  in  Los  Angeles.  The  tax- 
payer maintained  a  membership  in  a  private  club,  the 
Hollywood  Athletic  Club,  during  all  the  years  involved. 
[R.  34.] 

Prior  to  the  taxpayer's  departure  for  Australia  the  tax- 
payer and  his  then  wife  decided  that  she  would  not  ac- 
company him  to  Australia,  but  would  maintain  the  apart- 
ment in  North  Hollywood  and  join  him  later.  They  had 
no  children.  [R.  34.]  Before  leaving  the  United  States 
the  taxpayer  sold  his  automobile  and  left  his  household 
goods  with  his  wife,    [R.  35.] 

The  taxpayer  traveled  to  Sydney,  Australia,  in  June  of 
1946,  as  part  of  the  Max  Factor  team  of  key  employees 
to  assist  in  setting  up  a  manufacturing  branch  there. 
During  1946  his  wife  wrote  him  from  Los  Angeles  that 
she  desired  a  divorce,  and  this  was  obtained  in  1947.  In 
connection  with  the  divorce,  the  taxpayer  purchased  from 
his  wife  for  $7,500  her  joint  interest  in  the  unimproved 
residential  lot  located  in  Los  Angeles,  California.  Dur- 
ing all  the  years  involved  in  the  litigation,  the  taxpayer 
continued  to  make  substantial  payments  on  the  trust  deed 
encumbering  the  property.     [R.  35.] 

While  in  Sydney,  the  taxpayer  rented  a  furnished 
apartment  on  a  one-year  lease,  and  bought  such  necessary 
items  as  bedding  and  mattresses,  kitchen  utensils  and 
china.     He  employed  a  housekeeper.    [R.  36.] 

The  taxpayer  secured  exemption  from  the  Australian 
income  tax  laws  by  filing  with  the  Australian  government 
a  statement  that  he  was  a  nonresident  of  Australia;  that 


his  usual  place  of  residence  was  the  United  States  of 
America  and  that  he  anticipated  leaving  Australia  in 
November  of  1947.  Because  the  Australian  operation  took 
longer  than  anticipated,  the  taxpayer  actually  stayed  in 
Austraha  until  October  of  1948.  From  the  period  fol- 
lowing June  15,  1948,  he  was  not  regarded  as  exempt 
from  Australian  taxes  by  the  Australian  government. 
However,  his  income  for  the  period  June  15  to  June  30, 
1948,  was  not  large  enough  to  subject  him  to  the  tax, 
and  only  the  income  from  July  1,  1948,  to  October  9, 
1948,  was  subjected  to  Australian  taxes.    [R.  36.] 

During  his  stay  in  Australia  the  taxpayer  met  and  be- 
came engaged  to  Patricia.  At  the  conclusion  of  the 
Australian  venture  and  after  the  manufacturing  plant 
was  manned  by  the  Australian  personnel,  the  taxpayer 
returned  to  the  United  States  in  October,  1948,  for  a  two- 
weeks'  stay.  While  there  he  married  his  present  wife, 
the  appellant  Patricia  Weible,  his  divorce  having  become 
final.    [R.  36-37.] 

The  taxpayer  was  then  sent  to  Toronto,  Canada,  by 
the  company  to  set  up  a  manufacturing  establishment  for 
a  new  product  and  container  which  had  never  been  manu- 
factured in  Canada.  He  and  his  wife  rented  a  furnished 
apartment  in  Toronto,  and  remained  there  until  June  of 
1949  when  the  company  ordered  him  to  England  to  assist 
in  the  training  and  supervision  of  factory  personnel  in 
that  country.  The  taxpayers  remained  continuously  at 
the  English  branch  until  December,  1950,  when  he  was 
called  back  to  the  United  States  for  two  months'  training 
before  being  sent  on  an  assignment  to  South  America. 
[R.  37.] 

The  taxpayer  entered  into  his  employment  with  the  in- 
tention of  setting  up  manufacturing  branches  wherever 
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the  company  would  send  him^  whether  AustraHa,  the  Far 
East  or  elsewhere.  He  never,  during  the  years  involved, 
had  the  intention  of  becoming  a  permanent  resident  of 
either  Australia,  Canada,  England  or  any  other  particular 
foreign  country.  During  the  years  in  question  the  tax- 
payers did  not  establish  permanent  homes  in  any  of  the 
countries  in  which  they  sojourned.  They  did  not  buy 
or  establish  a  permanent  residence  or  home  in  any  of  the 
countries.  It  was  the  intent  of  the  taxpayer  throughout 
the  period  to  remain  an  employee  of  Max  Factor  and 
Company  and  he  never  had  an  intent  to  remain  in  any  of 
the  countries  in  which  he  sojourned  other  than  as  an  em- 
ployee of  Max  Factor  and  Company.  He  never  intended 
to  leave  the  company's  employment  and  seek  permanent 
employment  in  any  of  the  countries  in  which  he  sojourned. 
By  its  very  nature,  his  tour  of  duty  in  a  foreign  country 
for  the  company  was  temporary,  company  policy  being 
to  staff  its  foreign  branches  with  citizens  of  the  particular 
foreign  country.    [R.  37-38.] 

During  the  year  1947,  the  taxpayer  Glenn  Weible,  and 
during  the  years  1948  and  1949,  Glenn  and  Patricia 
Weible,  were  residents  of  the  United  States  of  America. 
[R.  38.] 

Based  upon  the  above  findings  of  fact,  the  District 
Court  held  that  the  taxpayer  husband  was  not  a  bona 
fide  resident  of  Australia  in  1947;  that  the  taxpayer  and 
his  wife  were  not  bona  fide  residents  of  Australia  or 
Canada  during  1948;  and  that  they  were  not  bona  fide 
residents  of  Canada  and  England  during  1949.  It  was 
therefore  held  that  the  earnings  of  the  taxpayer  for  the 
years  in  question  were  taxable,  and  judgment  was  entered 
in  favor  of  the  Government.  [R.  39-40.]  It  is  from  this 
decision  that  the  taxpayers  appeal.     [R.  44.] 


Summary  of  Argument. 

It  is  the  contention  of  the  taxpayer  that  he  is  entitled 
to  a  refund  of  his  taxes  paid  for  the  years  1947,  1948  and 
1949  because  these  taxes  were  computed  on  income  which 
was  allegedly  exempt  from  taxation  under  the  provisions 
of  Section  116(a)  of  the  Internal  Revenue  Code  of  1939. 
That  section  excludes  from  gross  income  certain  income 
of  ''an  individual  citizen  of  the  United  States,  who  estab- 
lishes to  the  satisfaction  of  the  Commissioner  that  he  is 
a  bona  fide  resident  of  a  foreign  country  or  countries  dur- 
ing the  entire  taxable  year."  The  sole  question  at  issue 
is  whether  this  taxpayer  was  a  bona  fide  resident  of  a 
foreign  country  or  countries.  The  District  Court  held 
that  he  was  not,  and  it  is  the  position  of  the  Government 
that  this  holding  is  well  supported  by  the  evidence  pre- 
sented. 

At  one  time,  the  test  for  exemption  was  nonresidency 
in  the  United  States,  rather  than  the  bona  fide  residency 
in  a  foreign  country  which  is  the  present  requirement. 
An  analysis  of  the  testimony  and  arguments  presented 
by  the  taxpayer  shows  that  he  has  directed  his  case  to- 
wards proving  nonresidency  in  the  United  States  (the 
old  requirement)  and  that  he  has  failed  to  show  a  bona 
fide  residency  in  any  particular  foreign  country  (the 
applicable  requirement).  The  taxpayer  has  stressed  the 
point  that  it  was  his  intention  to  remain  in  foreign  service, 
i.e.,  not  residing  in  the  United  States,  rather  than  show- 
ing that  he  intended  to  become  a  resident  of  Australia, 
Canada  or  England.  The  findings  of  fact  and  the  testi- 
mony of  the  taxpayer  were  to  the  efifect  that  it  was  not 
the  intent  of  the  taxpayer  to  remain  in  any  of  the  foreign 
countries  which  he  visited  for  an  indefinite  period.    Under 
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the  terms  of  his  employment  he  was  to  set  up  a  manufac- 
turing branch  of  his  company  in  any  given  country  and 
then  to  leave  when  the  operation  was  running  smoothly 
with  nationals  of  the  country  in  charge.  While  no  par- 
ticular length  of  time  was  fixed  for  the  sojourn  of  the 
taxpayer  in  any  particular  country,  it  was  understood  at 
all  times  that  his  stay  was  to  be  only  of  a  temporary 
nature.  That  the  taxpayer  so  understood  his  residency 
is  evident  from  the  application  he  filed  with  the  Australian 
government  for  the  purpose  of  obtaining  exemption  from 
income  tax  and  social  services  contribution.  In  this  cer- 
tificate the  taxpayer  stated  that  he  was  a  nonresident  of 
Australia.  Other  points  of  evidence  convinced  the  Dis- 
trict Court  that  the  taxpayer  was  not  a  bona  fide  resident 
of  a  foreign  country.  He  maintained  a  bank  account  in 
the  United  States,  and  his  salary  was  deposited  therein. 
He  rented  furnished  apartments  in  both  Australia  and 
Canada,  rather  than  a  residence  of  more  permanent  na- 
ture. He  maintained  his  membership  in  a  private  club 
in  the  United  States.  He  owned  an  unimproved  residen- 
tial lot  in  Los  Angeles  and  during  all  the  years  in  ques- 
tion made  substantial  payments  on  the  trust  deed  encum- 
bering the  property.  He  married  his  second  wife  in  the 
United  States  although  he  met  her  in  Australia.  These 
facts,  taken  together,  presented  clear  grounds  for  the 
District  Court  finding  that  the  taxpayer  was  not  a  bona 
fide  resident  of  any  foreign  country.  This  holding  was 
supported  by  substantial  evidence  and  is  not  clearly  er- 
roneous. Therefore  it  is  submitted  that  the  decision  of 
the  court  below  should  be  affirmed  by  this  Court. 


—ID- 
ARGUMENT. 
The  Taxpayer  Was  Not  a  Bona  Fide  Resident  of  Any 
Foreign  Country  During  1947,  1948  or  1949. 

It  is  the  contention  of  the  taxpayer  that  he  is  entitled 
to  a  refund  of  his  taxes  paid  for  the  years  1947,  1948 
and  1949  because  these  taxes  were  computed  on  income 
which  was  allegedly  exempt  from  taxation  under  the 
provisions  of  Section  116  of  the  Code,  supra.  Section 
116  excludes  from  gross  income — 

(a)  Earned  Income  From  Sources  Without  the 
United  States. — 

(1)  Foreign  resident  for  entire  taxable  year. — 
In  the  case  of  an  individual  citizen  of  the  United 
States,  who  establishes  to  the  satisfaction  of  the 
Commissioner  that  he  is  a  bona  fide  resident  of  a 
foreign  country  or  countries  during  the  entire  taxable 
year,  amounts  received  from  sources  without  the 
United  States    *    *    ^ 

The  only  point  at  issue  before  the  Court  in  this  appeal 
is  whether  the  taxpayer  was  a  bona  fide  resident  of  a 
foreign  country  or  countries  during  the  taxable  years  in 
question.  The  District  Court  held  that  the  taxpayer  was 
not  a  bona  fide  resident  of  any  of  the  foreign  countries 
in  which  he  was  situated  during  the  taxable  years,  and 
it  is  the  position  of  the  Government  that  this  holding  is 
well  supported  by  the  evidence  presented. 

While  the  exemption  statute,  as  applicable  in  the  case  at 
bar,  now  concerns  itself  with  citizens  of  the  United  States 
who  are  bona  fide  residents  of  a  foreign  country  or 
countries,  such  was  not  always  the  case.  At  one  time, 
the  test  for  exemption  was  nonresidency  in  the  United 
States,  rather  than  a  bona  fide  residency   in  a   foreign 
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country.  This  Court,  in  Downs  v.  Commissioner,  166 
F.  2d  504,  507-508,  certiorari  denied,  334  U.  S.  832, 
discussed  the  legislative  history  of  the  exemption  as 
follows : 

Prior  to  the  amendment  in  1942,  the  law  exempted 
from  tax  the  gross  income  of  an  individual  citizen 
of  the  United  States,  who  was  a  bona  fide  non-resi- 
dent of  the  United  States  for  more  than  six  months 
during  the  taxable  year.  The  purpose  of  the  statute 
was  to  stimulate  foreign  trade,  and  to  relieve  United 
States  citizens,  resident  in  foreign  countries,  for 
periods  of  more  than  six  months  of  the  taxable 
year  from  taxation  on  income  earned  in  the  foreign 
country.  The  phrase  "bona  fide  non-resident  of  the 
United  States,"  as  used  in  the  statute,  has  been 
interpreted  as  including  any  American  citizen  actually 
outside  the  United  States  for  more  than  six  months 
during  the  taxable  year.  See  Commissioner  of  In- 
ternal Revenue  v.  Fiske's  Estate,  7  Cir.,  128  F.  2d 
487,  certiorari  denied  317  U.  S.  635,  63  S.  Ct.  6?>, 
87  L.   Ed.   512. 

In  1942,  a  change  in  the  statute  reversed  the  situ- 
ation, and,  instead  of  exempting  taxes  because  the 
citizen  was  a  "non-resident"  for  half  of  the  tax 
year,  it  exempted  the  citizen  from  the  tax  when  he 
could  satisfy  the  commissioner  that  he  was  a  bona 
fide  resident  of  a  foreign  country  or  countries  during 
the  entire  tax  year. 

The   history    of    Section    116(a)    appears    particularly 
pertinent  to  this  case  since  an  analysis  of  the  testimony 
of  the  taxpayer  and  the  arguments  which  he  advances  on 
j    appeal  shows  that  he  has  directed  his  case  towards  proving 
nonresidency  in  the  United  States,  and  that  he  has  failed 
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completely  to  show  that  he  was  a  bona  fide  resident  of 
any  particular  foreiofn  country  or  countries.  Irrespective 
of  whether  or  not  the  taxpayer  might  be  entitled  to  the 
tax  exemption  if  the  statute  were  in  its  pre- 1942  state, 
it  was  clear  to  the  Commissioner  and  to  the  District 
Court  that  he  did  not  fulfil  the  prerequisites  of  the  statute 
in  its  amended  form.  Now  the  determining"  factor  is  a 
showing  of  bona  fide  residency  in  a  foreign  country ;  and, 
as  the  legislative  statements  indicate,^  residence  means 
the  maintenance  of  a  real  home  establishment  for  a  long 
period  of  time  by  a  resident  who  assumes  the  obligations 
of  a  home  in  a  foreign  country.  And  it  is  so  well  settled 
as  to  be  almost  trite  to  state  that  the  burden  of  proving 
the  applicability  of  an  exemption  statute  must  be  shoul- 
dered by  the  taxpayer.  In  Jones  v.  Kyle,  190  F.  2d  353 
(C.  A.  10th),  certiorari  denied,  342  U.  S.  886,  the  court 
stated : 

A  taxpayer  asserting  exemption  from  income  tax 
must  be  able  to  point  to  an  applicable  statute  granting 
the  exemption  and  bring  himself  clearly  within  its 
terms.   And  a  provision  granting  a  special  exemption 


^See  S.  Rep.  No.  1631,  77th  Cong..  2d  Sess..  p.  116  (1942-2 
Cum.  Bull.  504,  591);  H.  Conference  Rep.  No.  2586.  77th  Cong., 
2d  Sess.,  p.  44  (1942-2  Cum.  Bull.  701,  708).  The  statement  by  the 
Chairman  of  the  Senate  Committee  on  Finance,  Senator  George,  is 
an  aid  in  showing  the  intent  of  Congress  at  the  time  of  the  1942 
amendments  (1  Senate  Hearings  on  the  Revenue  Act  of  1942,  77th 
Cong.,  2d  Sess.,  p.  743)  : 

I  think  it  is  recognized  that  the  complete  elimination  of  Sec- 
tion 116(a)  was  not  really  intended,  that  it  was  not  the  primary 
purpose  in  the  case  of  the  bona  fide,  nonresident  American  citi- 
zen who  established  a  home  and  maintains  his  establishment 
and  is  taking  on  corresponding  obligations  of  the  home  in  any 
foreign  country,  but  there  is  some  need  for  treatment  of  this 
section,  so  that  the  technicians,  American  citizens  who  are 
merely  temporarily  away  from  home  could  be  properly  reached 
and  properly  dealt  with  for  taxation  purposes. 
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is  to  be  strictly  construed.  Helvering  v.  Northwest 
Steel  Rolling  Mills,  311  U.  S.  46,  61  S.  Ct.  109, 
85  L.  Ed.  29. 

The  lower  court  came  to  the  conclusion  that  the  taxpayer 
had  not  borne  this  heavy  burden,  and  this  finding  is 
supported  by  substantial  evidence.  It  is  urged  that  it 
therefore  should  be  accepted  by  this  Court  as  correct. 
See,  e.g.,  Dunn  v.  Commissioner,  220  F.  2d  323  (C.  A. 
9th)  ;  Slajf  v.  Commissioner,  220  F.  2d  65   (C.  A.  9th). 

That  the  taxpayer  was  not  a  bona  fide  resident  of 
Australia,  Canada  or  England  during  the  taxable  years 
becomes  apparent  from  the  record.  The  oral  testimony 
was  in  clear  accord  that  it  was  not  the  intent  of  the 
taxpayer  to  remain  in  any  of  the  foreign  countries  which 
he  visited  for  an  indefinite  period.  The  very  nature  of 
his  unwritten  contract  of  employment  with  Max  Factor 
and  Company  supports  this  conclusion.  The  taxpayer 
entered  into  his  employment  with  the  intention  of  setting 
up  manufacturing  branches  of  the  company  wherever  the 
company  would  send  him,  his  purpose  being  to  organize 
and  supervise  the  establishment  of  plants  in  various  for- 
eign countries  for  his  employer.  It  was  the  policy  of  the 
company  to  train  citizens  of  the  particular  foreign  coun- 
tries in  its  manufacturing  processes,  and  when  the  opera- 
tion was  running  smoothly  to  remove  its  American  tech- 
nicians and  leave  such  citizens  in  charge.  While  no 
particular  length  of  time  was  fixed  for  the  sojourn  of 
the  taxpayer  in  any  of  the  foreign  countries  to  which 
he  was  to  be  sent,  it  was  understood  at  all  times  that  his 
stay  in  the  country  in  each  instance  was  to  be  only  of  a 
temporary  nature.  [Findings  of  Fact  IX,  XI,  XXI, 
R.   ZZ,   34,   38.] 
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Assuming  arguendo  that  the  taxpayer  may  have  intro- 
duced evidence  to  the  effect  that  he  intended  to  remain 
in  foreign  employment  only  and  not  to  reside  in  the 
United  States,  it  does  not  logically  follow  that  he  of 
necessity  became  a  bona  fide  resident  of  every  foreign 
country  in  which  he  sojourned.  As  the  lower  court  stated 
in  its  Finding  XXI    [R.  38]  : 

By  its  very  nature,  his  tour  of  duty  in  a  foreign 
country  for  Max  Factor  &  Company  was  temporary, 
company  policy  being  to  staff  its  foreign  branches 
with  citizens  of  the  particular  foreign  country. 

It  can  be  seen  that  the  terms  of  the  taxpayer's  employ- 
ment contract  precluded  any  intent  on  his  part  to  be  a 
bona  fide  resident  of  any  of  the  countries  in  question. 
An  intent  to  remain  abroad  does  not  equate  with  an  intent 
to  be  a  resident  of  any  particular  country.  In  each  country 
he  must  have  recognized  that  his  stay  was  of  a  limited 
and  temporary  nature.  One  indication  that  such  was  the 
frame  of  mind  of  the  taxpayer  is  presented  in  the  Govern- 
ment's Exhibit  A.    [R.  89-96.]'    This  exhibit  sets  forth 


^The  taxpayer  argues   [Br.  17]   that  the  fact  that  he — 

appHed  for  and  obtained  exemption  from  AustraHan  income  tax 
has  no  significance  in  determining  whether  he  was  a  "bona  fide 
resident"  there  as  that  term  is  used  in  Section  116(a)(1)  of 
the  United  States  Internal  Revenue  Code  of  1939. 

Just  why  this  is  insignificant  is  not  discussed,  and  the  fact  that  the 
exemption  from  taxation  was  requested  on  the  grounds  of  non- 
residency  in  Austraha  appears  extremely  relevant  to  the  Govern- 
ment. The  Government  does  not  proceed  to  prosecute  its  case  be- 
cause of  the  fact  that  the  taxpayer  did  not  pay  taxes  to  Australia 
for  the  greatest  part  of  the  time  that  he  was  in  that  country.  The 
point  is  that  the  taxpayer's  own  statement  confirms  the  fact  that 
he  was  not  a  resident  of  Australia.  It  should  be  noted,  however, 
that  the  nonpayment  of  taxes,  while  perhaps  not  conclusive  in  itself, 
is  certainly  a  factor  in  the  determination  of  whether  or  not  a  person 
is  a  bona  fide  resident  of  any  particular  country. 
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the  application  filed  by  the  taxpayer  with  the  Common- 
wealth of  AustraHa  for  the  purpose  of  obtaining  exemp- 
tion from  income  tax  and  social  services  contribution 
during-  the  second  year  of  his  visit  in  Australia.  In  this 
certificate  the  taxpayer  stated  that  he  was  a  nonresident 
of  Australia,  and  alluded  to  the  temporary  nature  of  his 
visit  in  that  country.  The  taxpayer  also  reafifirmed  the 
conditions  of  his  employment  when  he  described  his  duties 
in  Australia  as  "To  train  local  chemists  in  appHcation  of 
formulae  and  manufacturing  operations  in  formulating 
products."  [R.  93.]  Once  these  local  chemists  were 
trained  it  was  the  intention  of  the  taxpayer  to  leave  the 
country,  to  move  to  another  foreign  country  at  the  will 
of  his  employer.  He  recognized  that  his  tenure  in 
Australia,  as  well  as  in  each  of  the  other  foreign  countries 
he  visited,  was  to  be  of  a  limited  duration,  he  never 
intended  to  settle  down  in  that  country,  and  he  fully 
intended  to  continue  his  employment  with  Max  Factor 
and  Company  even  though  he  recognized  that  his  duties 
in  connection  with  this  employment  would  shortly  call 
him  to  other  shores.  Once  again,  the  Government  can 
do  no  more  than  reiterate  that  the  fact  stressed  by  the 
taxpayer  in  testimony  and  argument,  his  intent  to  remain 
abroad  for  an  indefinite  period,  is  not  relevant  to  a 
determination  of  whether  or  not  the  taxpayer  established 
a  bona  fide  residency  in  any  particular  foreign  country. 
It  is  the  establishment  of  such  a  bona  fide  residency  that 
under  Section  116(a)  will  determine  whether  the  tax- 
payer's earnings  are  exempt  from  income  taxation.  When 
the  statute  requires  that  the  taxpayer  must  be  a  bona 
fide  resident  of  a  foreign  country  or  countries,  it  of  course 
means  that  at  any  given  time  the  taxpayer  must  be  a 
bona  fide  resident  of  one  particular  foreign  country.    A 
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general  intent  to  remain  outside  the  geographical  con- 
fines of  the  United  States  does  not  in  itself  satisfy  this 
requirement.  The  statute  does  not  call  for  a  bona  fide 
intent  of  nonresidency  in  the  United  States,  as  the  tax- 
payer's  argument  presupposes. 

While  it  is  not  the  position  of  the  Government  that  a 
prerequisite  to  the  estabHshment  of  a  bona  fide  residency 
is  an  intent  to  stay  in  the  foreign  country  permanently, 
it  is  necessary  that  there  be  at  least  some  intent  to  stay 
in  the  one  country  in  question  for  an  indefinite  period  of 
time,  not  limited  by  either  a  specific  departure  date  or 
by  a  specific  short-term  job.  In  the  case  at  bar  the  tax- 
payer knew  that  he  would  stay  in  each  foreign  country 
for  only  a  relatively  short  period  of  time.^  In  the  cases 
which  the  taxpayer  cites  as  supporting  his  claim  for 
exemption  from  tax,  the  relevant  factual  situations  present 
a  far  different  pattern  of  intent  than  that  of  the  instant 
case.  In  Meals  v.  United  States,  110  F.  Supp.  658  (N.  D. 
Cal.),  the  taxpayer  went  to  just  one  foreign  country, 
Germany,  and  planned  to  remain  in  that  specific  country 


*'The  testimony  of  the  taxpayer  shows  that  from  his  employment 
with  Max  Factor  and  Company  in  September,  1945.  his  time  was 
spent  approximately  as  follows  [R.  60,  61,  62-63,  64,  70,  73,  74,  76]  : 

September    1945-December    1945,    United    States 

January  1946- April  1946,  Mexico 

May  1946-United  States 

June  1946-October  1948,  Australia 

November  1948,  United  States 

Novemljer  1948- July  1949,  Canada 

August  1949-December  1950,  England 

December  1950-February  1951,  United  States 

February  1951,  South  America 
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for  a  substantial  and  indefinite  period  of  time.  The  testi- 
mony of  the  taxpayer  at  bar  can  lead  only  to  the  con- 
clusion that  he  did  not  intend  to  remain  in  any  one 
foreign  country  for  a  substantial  and  indefinite  period 
of  time  but  rather  that  he  anticipated  moving  from 
foreign  country  to  foreign  country  in  connection  with  his 
duties  with  Max  Factor  and  Company.  Likewise,  in 
White  V.  Hofferhert,  88  F.  Supp.  457  (Md.),  the  tax- 
payer was  assigned  by  his  company  to  service  in  Sweden 
for  an  indefinite  period.  The  stay  of  the  taxpayer  herein 
in  each  of  the  foreign  countries  in  which  he  was  situated 
was  always  terminable  at  the  time  the  plant  operations 
of  the  company  were  running  smoothly.  Thus,  although 
the  taxpayer  did  not  of  necessity  know  the  precise  date 
upon  which  he  was  to  leave  the  country,  he  always  knew 
that  upon  the  fulfillment  of  his  specific  mission  he  would 
move  on  to  another  foreign  country.  Hence,  his  stay 
in  these  countries  cannot  be  termed  indefinite;  he  must 
be  considered  a  mere  transient  or  sojourner. 

Likewise  undoubtedly  of  importance  to  the  District 
Court  in  its  conclusion  that  the  taxpayer  was  not  a  bona 
fide  resident  of  any  foreign  country  were  several  other 
factors.  The  taxpayer's  salary  was  deposited  to  his  bank 
account  in  Los  Angeles,  California.  [R.  2)6.]  He  rented 
a  furnished  apartment  in  Australia  on  a  one-year  lease 
[R.  36],  and  likewise  rented  a  furnished  apartment  while 
in  Canada  [R.  Z7],  rather  than  residences  of  a  more 
permanent  nature.  He  maintained  his  membership  in  a 
private  club   in   the   United   States   during   all   the  years 
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involved.  [R.  34.]  He  owned  an  unimproved  residential 
lot  in  Los  Angeles,  and  in  fact,  purchased  from  his  first 
wife  her  joint  interest  in  the  lot  after  he  had  left  the 
United  States,  making  substantial  payments  on  the  trust 
deed  encumbering  the  property  during  all  the  taxable 
years.  [R.  35.]  He  married  his  second  wife  in  the 
United  States,  although  he  met  her  in  Australia.  [R. 
36-37.]  While  any  of  these  factors  might  appear  insig- 
nificant viewed  in  vacuo,  their  sum  total  together  with 
the  temporary  nature  of  the  taxpayer's  stay  in  any  given 
foreign  country  and  his  nonpayment  of  taxes  to  these 
foreign  countries'^  serves  to  weave  a  pattern  of  conduct 
which  implies  that  the  taxpayer  never  had  any  intention 
to  become  a  bona  fide  resident  of  these  foreign  countries. 
So  held  the  District  Court  upon  hearing  the  evidence, 
and  it  is  submitted  that,  since  this  finding  was  supported 
by  substantial  evidence  and  was  not  clearly  erroneous, 
it  should  be  accepted  by  this  Court.  Dunn  v.  Commis- 
sioner, supra. 


"The  taxpayer  paid  taxes  to  Australia  for  only  the  last  four 
months  of  his  sojourn  in  that  country.  \R.  36.]  He  testified  on 
cross-examination  that  he  did  not  pay  Canadian  or  English  income 
taxes.     [R.  79.] 
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Conclusion. 

For  the  foregoing  reasons,  it  is  submitted  that  the 
decision  of  the  District  Court  that  the  taxpayer  was  not 
a  bona  fide  resident  of  any  foreign  country  during  the 
years  in  question  is  clearly  supported  by  the  evidence 
and  should  be  affirmed. 

Respectfully  submitted, 

Charles  K.  Rice, 

Assistant  Attorney  General, 

Lee  a.  Jackson. 

Helen  A.  Buckley, 
Attorneys. 

Department  of  Justice, 
Washington,  D.  C. 

Laughlin  E.  Waters, 

United  States  Attorney, 
Edward  R.  McHale, 

Assistant   United  States  Attorney. 
Attorneys  for  Appellee. 
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In  Its  Review  This  Court  Is  Not  Restricted  by  the 
Findings  and  Conclusion  of  the  District  Court. 

Appellee  implies  that  the  holding  of  the  District  Court 
may  be  reversed  only  if  this  Court  finds  that  holding  to 
have  been  clearly  erroneous.  (Appellee's  Br,  pp.  9,  18.) 
On  the  contrary,  since  the  question  here  presented  is  a 
question  of  law  or  a  mixed  question  of  law  and  fact,  this 
Court  should  review  the  entire  record  and  in  the  light  of 
all  the  evidence  before  it,  substitute  its  judgment  for  that 
of  the  District  Court  if  it  finds  that  the  conclusion  of 
the  District  Court  is  contrary  to  the  weight  of  the  evi- 
dence. (Commissioner  v.  Fiske,  128  F.  2d  487  (C.  C.  A. 
7,  1942),  cert.  den.  317  U.  S.  635;  Bogardus  v.  Commis- 
sioner, 302  U.  S.  34,  39  (1937).) 
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Appellants  Were  "Bona  Fide  Residents"  of  Each  of 
the  Countries  in  Which  They  Lived  During  the 
Years  1947,  1948  and  1949  Within  the  Meaning 
of  That  Term  as  Used  in  Section  116(a)(1)  of 
the  Internal  Revenue  Code  of  1939. 

Underlying  the  argument  of  appellee  in  its  brief  and 
the  holding  of  the  District  Court  is  the  mistaken  supposi- 
tion that  Section  116(a)(1)  of  the  Internal  Revenue 
Code  of  1939  requires  "domicile"  in  a  foreign  country 
or  countries  rather  than  "residence." 

Appellee  argues  that  although  appellants  may  have 
intended  to  remain  abroad  permanently  they  have  not 
established  bona  fide  residency  in  any  particular  country 
during  the  taxable  years.  This  argument  is  premised  on 
the  fact  that  Weible  intended,  when  he  had  established  a 
smoothly-running  manufacturing  operation  in  one  country 
operated  by  local  personnel,  to  move  to  another  country 
to  repeat  the  operation.  (Appellee's  Br.  pp.  8,  12  et  seq.) 
Therefore,  appellee  argues,  taxpayer's  stay  in  each  of 
the  countries  where  he  lived  was  "temporary"  and  there- 
fore he  did  not  become  a  "resident"  of  those  countries. 

Appellants  respectfully  submit  that  they  have  established 
that  they  were  bona  fide  residents  of  Australia,  Canada 
and  England  during  the  years  in  question.  The  statute 
itself  contemplates  that  a  taxpayer  may  be  a  resident 
of  several  countries  during  the  taxable  year  by  the  use 
of  the  words,  "a  bona  fide  resident  of  a  foreign  country 
or  countries  during  the  entire  taxable  year  .  .  ." 
(Sec.  116(a)(1),  1939  I.  R.  C.) 

There  is  no  requirement  that  the  taxpayer  live  in  the 
foreign  country  permanently  or  for  a  "long  period  of 
time"  as  appellee  suggests.    (Appellee's  Br.  pp.  7,  9,  12.) 
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The  test  of  bona  fide  residence  as  set  forth  in  the  regu- 
lations and  estabHshed  by  the  cases  is  whether  the  tax- 
payer "makes  his  home  temporarily''  (Reg.  Ill,  Sec. 
29.211-2;  emphasis  added)  in  a  foreign  country  or  coun- 
tries with  the  intention  of  staying  for  an  indefinite  period 
of  time  to  accomphsh  a  purpose  which  is  of  such  a  nature 
that  an  extended  stay  may  be  necessary  for  its  accom- 
pHshment.  An  intention  to  move  his  residence  when  that 
purpose  is  completed  does  not  constitute  a  person  a  non- 
resident. (White  V.  Hofferhert,  88  Fed.  Supp.  457  (D.  C. 
Md.,  1950);  Glackin  v.  Commissioner,  110  Fed.  Supp. 
372  (D.  C.  S.  D.  111.,  1952);  Reg.  Ill,  Sec.  29.211-2.) 

In  White  v.  Hojferhert,  supra,  the  taxpayer  intended 
to  remain  in  Sweden  for  an  indefinite  period  until  his 
assignment  there  was  completed  and  then  to  proceed  to 
the  next  foreign  assignment  given  to  him.  In  February, 
1942,  he  left  Sweden  after  a  stay  of  sixteen  months 
(during  which  time  he  resided  in  a  hotel)  and  went  to 
Spain  where  he  lived  until  December,  1946.  He  was 
held  to  have  been  a  bona  fide  resident  of  Sweden  in  1943, 
of  Sweden  and  Spain  in  1944  and  of  Spain  in  1945. 
Taxpayer  Glackin  with  similar  intent  worked  in  the  offices 
of  his  company,  Trans-World  Airlines,  in  Egypt,  Saudi 
Arabia  and  Iraq  during  the  year  1950  and  was  held  to 
have  been  a  resident  of  those  countries  during  that  year 
within  the  meaning  of  Section  116(a)(1). 

Contrary  to  the  assertion  of  appellee  (Appellee's  Br. 
pp.  8,  13)  appellants  intended  to  remain  indefinitely  in 
each  of  the  countries  in  which  they  made  their  home  dur- 
ing the  years  involved.  [R.  52-54,  63,  71,  73-74.]  Under 
Weible's  employment  agreement  his  assignment  in  each 
of  the  countries  to  which  he  was  sent  was  indefinite  as 


to  duration  and  of  a  nature  that  required  an  extended 
length  of  time  to  accomphsh.  [R.  52-54,  63,  71,  73-74.] 
In  the  consummation  of  this  agreement  Weible  did  in 
fact  live  in  Australia  28  months,  in  Canada  for  8  months 
and  in  England  for  17  months.  [R.  63,  70,  73,  74.]  His 
original  intent  was  to  complete  the  job  of  establishing  a 
manufacturing  operation  in  Canada  but  an  emergency  in 
the  English  branch  necessitated  a  change  in  plans.  [R. 
54.]  This  unexpected  change  of  plans  does  not  alter 
the  original  intent  to  remain  in  Canada  for  an  indefinite 
and  extended  time. 

Appellee  asserts  that,  "An  intent  to  remain  abroad  does 
not  equate  with  an  intent  to  be  a  resident  of  any  particu- 
lar country."  (Appellee's  Br.  p.  14.)  Appellants  submit 
that  on  the  contrary  the  intent  to  remain  abroad  is  an 
important  evidentiary  factor  in  determining  the  existence 
of  an  intent  to  become  a  resident  of  a  particular  foreign 
country.  An  intent  to  remain  abroad  signalizes  an  intent 
to  abandon  residence  in  the  United  States.  Section  116 
(a)(1)  does  not  contemplate  that  a  taxpayer  have  two 
independent  ''residences"  at  the  same  time.  (Seeley  v. 
Commissioner,  186  F.  2d  541,  543.)  Therefore,  by  estab- 
lishing their  intent  to  remain  in  each  of  the  countries 
where  they  were  assigned  for  an  indefinite  and  extended 
stay,  and  by  negating  any  intent  to  return  to  a  residence 
in  the  United  States  at  the  termination  of  such  stay, 
appellants  have  carried  their  burden  of  proof  in  the 
strongest  manner  possible. 

Appellee  relies  on  the  application  which  Weible  allegedly 
filed  with  the  Australian  tax  authorities  to  establish  his 
non-residence  in  that  country.  (Appellee's  Br.  pp.  14-15.) 
The  word  "residence"  is  a  slippery  word  and  has  many 
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meanings  depending  on  the  context  in  which  used.  (Com- 
missioner V.  Sivent,  155  F.  2d  513,  515.)  In  determining 
the  application  of  a  United  States  statute,  the  law  of  this 
country  rather  than  the  law  of  Australia  governs.  The 
reason  for  Australia  granting  a  tax  exemption  to  foreign 
persons  whose  activities  would  assist  in  the  development 
of  Australian  industry  has  no  relation  to  the  intent  of 
Congress  in  formulating  the  exemption  from  income  tax 
provided  by  Section  116(a),  and  therefore,  assuming  that 
Weible  executed  the  application  set  forth  in  Defendant's 
Exhibit  A,  it  cannot  be  concluded  therefrom  that  Weible 
did  not  intend  to  become  a  resident  of  Australia  as  that 
term  is  defined  in  the  American  law. 

Furthermore,  the  application  purportedly  executed  by 
Weible  was  not  properly  authenticated  and  was  erroneous- 
ly admitted  in  evidence  over  plaintiff's  objection  on  the 
grounds  set  forth  in  Plaintiffs'  Supplemental  Memoran- 
dum.   [R.  81,  26-30.] 

Appellee  relies  on  the  fact  that  Weible  retained  mem- 
bership in  a  private  club  in  the  United  States  to  bely  his 
intent  to  become  a  resident  of  the  countries  here  involved. 
However,  Weible  testified  that  when  he  left  the  United 
States  he  changed  this  membership  to  an  inactive  one 
which  could  be  maintained  at  a  nominal  cost  [R.  84] 
and  that  this  membership  enabled  him  to  secure  club 
privileges   in   the   countries   where   he   resided.     [R.    69.] 

Appellee  also  relies  on  the  fact  that  Weible  retained  a 
vacant  lot  in  this  country  on  which  he  made  mortgage 
payments  during  the  taxable  years.  Appellants  have 
found  no  cases,  and  submit  that  there  are  none,  holding 
that  the  retention  of  property  in  the  United  States  for 
investment  purposes  will  deprive  a  taxpayer  of  the   ex- 


emption  provided  by  Section  116(a).  At  most,  the  re- 
tention of  that  lot  indicates  an  intent  to  return  eventually 
to  the  United  States,  the  place  of  Weible's  domicile.  Such 
an  intent,  of  course,  does  not  conflict  with  his  intent  to 
reside  in  Australia,  Canada  and  England  during  the  in- 
terim. 

Respectfully  submitted, 
Thompson,  Royston,  Wiener  &  Moss, 
Robert  S.  Thompson, 
Clifford  E.  Royston, 
Conrad  J.  Moss, 

Attorneys  for  Appellants. 
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United  States  of  America  Before  the  National 
Labor  Relations  Board 

Case  No.  21-CC-198 

INTERNATIONAL   UNION   OF   OPERATING 
ENGINEERS,  LOCAL  12, 

and 

MRS.  EDWIN  SELVIN. 

Case  No.  21-CC-200 

INTERNATIONAL  UNION  OF  OPERATING 
ENGINEERS,  LOCAL  12, 

and 

MRS.  EDWIN  SELVIN. 

ERNEST  L.  HEIMAN,  ESQ., 
For  the  General  Counsel. 

JAMES  M.  NICOSON,  ESQ.,  and 
DAVID  SOKOL,  ESQ., 
For  the  Respondent. 

EDWIN  SELVIN,  Pro  Se. 

Before:  Wallace  E.  Royster,  Trial  Examiner. 

INTERMEDIATE  REPORT  AND 
RECOMMENDED  ORDER 

Statement  of  the  Case 

Upon  charges  filed  by  Mrs.  Edwin  Selvin,  the 
General  Counsel  of  the  National  Labor  Relations 
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Board  issued  his  consolidated  complaint,  dated 
June  21,  1955,  against  International  Union  of  Op- 
erating Engineers,  Local  12,  herein  called  the  Re- 
spondent,!  alleging  that  the  Respondent  had  com- 
mitted unfair  labor  practices  within  the  meaning  of 
Section  8(b)  (4)  (A)  and  (B)  and  Section  2(6) 
and  (7)  of  the  National  Labor  Relations  Act,  61 
Stat.  136,  herein  called  the  Act. 

In  respect  to  unfair  labor  practices,  the  com- 
plaint alleges  that  the  Respondent  has  induced  and 
encouraged  employees  of  Yankee  Body  Shop,  of 
Crowell  &  Larson,  of  Paving  Materials  Company, 
and  of  Union  Pacific  Railroad  Company  to  engage  in 
strikes  or  concerted  refusals  in  the  course  of  their 
employment  to  perform  services  for  their  respective 
employers  with  an  objective  of  forcing  or  requiring 
their  employers  to  cease  doing  business  with  Crook 
Company,  hereinafter  Crook,  and  to  force  or  require 
Crook  to  recognize  or  bargain  with  the  Respondent 
as  the  collective  bargaining  representative  of 
Crooks  employees.  As  further  violations,  it  is  al- 
lege that  the  Respondent  has  induced  and  encour- 
aged employees  of  Ralph  Welker  and  of  McCam- 
mon-Wunderlich  Company  to  engage  in  strikes  or 
concerted  refusals  in  the  course  of  their  employ- 
ment to  perform  services  for  their  respective  em- 
ployers with  an  objective  of  forcing  or  requiring 
their  employers  to  cease  doing  business  with  Shep- 
herd  Machinery   Company,  hereinafter   Shepherd, 


^Tlie  complaint  alleges,  the  answer  does  not  deny, 
and  I  find  that  the  Respondent  is  a  labor  organiza- 
tion within  the  meaning  of  Section  2(5)  of  the  Act. 
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and  to  force  or  require  Shepherd  to  recognize  or 
bargain  with  the  Respondent  as  the  collective  bar- 
gaining representative  of  Shepherd's  employees. 

The  Respondent  has  filed  an  answer  denying  all 
material  allegations  in  the  complaint. 

Pursuant  to  notice  a  hearing  was  held  before  the 
undersigned  in  Los  Angeles,  California,  from  July 
25  through  28,  1955.2  All  parties  were  represented 
and  participated  in  the  hearing.  A  brief  has  been 
received  from  counsel  for  the  Respondent.^ 

Upon  my  observation  of  the  witnesses  and  upon 
the  entire  record  in  the  case,  I  make  the  following: 

Findings  of  Fact 

I.     The  Business  of  Crook  and  Shepherd"* 

Crook  Company  is  a  corporation  engaged  at  Los 
Angeles,  California,  in  sales  and  servicing  of  con- 
struction equipment.  Its  amiual  sales  of  equipment 
exceed   $1,000,000   in   value,    of   which   more    than 


2The  all-party  stipulation  to  correct  p.  115,  1.  24 
of  the  transcript  so  that  the  number  there  set  forth 
will  read  6Z6450  is  approved  and  the  correction 
noted. 


^Respondent's  motions  to  dismiss  the  complaint 
are  denied  except  to  tlie  extent  hereinafter  set 
forth. 


"^I  find  no  merit  in  Respondent's  contention  that 
the  testimony  of  witnesses  concerning  the  business 
operations  of  Crook  and  Shepherd  is  uncorrobo- 
rated hearsay  or  that  it  is  otherwise  not  probative. 
I  find  both  to  be  in  commerce  within  the  meaning 
of  the  Act. 
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$100,000  in  value  is  sold  to  purchasers  outside  the 
State  of  California.  About  90  per  cent  of  the  equip- 
ment purchased  for  resale  is  manufactured  in 
States  other  than  the  State  of  California. 

Shepherd  is  a  partnership,  engaged  at  Los  An- 
geles, California,  in  sales  and  service  of  construc- 
tion and  farm  equipment.  Shepherd's  purchases 
of  such  equipment  from  a  manufacturer  in  Peoria, 
Illinois,  exceed  $1,000,000  in  value  annually.  Its 
shipments  of  equipment  to  purchasers  outside  the 
State  of  California  exceed  $100,000  in  value  an- 
nually. 

II.     The  Unfair  Labor  Practices 

A.     Concerning  Crook 

About  February  17,  1955,  the  Respondent  estab- 
lished pickets  at  Crook's  premises.  On  March  3, 
when  a  consent  election  agreement  was  executed 
between  the  Respondent  and  Crook,  the  pickets 
were  withdrawn.  A  representation  election  was  con- 
ducted on  March  9.  No  bargaining  representative 
was  chosen.  LTpon  the  ascertainment  of  that  result 
Respondent's  pickets  reappeared  and  intermit- 
tently have  remained.  On  May  17,  the  Respondent 
by  letter  to  Crook  denied  that  it  was  asserting  any 
claim  to  have  status  as  bargaining  representativp 
for  Crook's  employees. 

1.  Leroy  Campbell,  a  Crook  employee,  testified 
that  on  March  15  he  drove  a  truck,  presumably  the 
property  of  his  employer,  to  Yankee  Body  Shop  in 
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Los  Angeles.  According  to  Campbell  he  was  fol- 
lowed by  a  man  in  a  gray  Chrysler  sedan^  who 
spoke  to  an  employee  of  Yankee  before  Campbell 
delivered  the  truck.  Campbell  testified  that  he  had 
seen  the  driver  of  the  Chrysler  on  many  occasions 
among  the  pickets  before  the  Crook  shop  and  that 
on  at  least  one  such  occasion  the  driver  appeared 
to  be  directing  the  pickets.  Campbell  delivered  the 
truck  and  left. 

Ralph  H.  Ritz,  an  employee  of  Yankee  Body 
Shop,  a  member  of  the  International  Association 
of  Machinists,  and  shop  steward  for  that  organiza- 
tion at  the  place  of  his  employment,  testified  that 
when  some  time  in  March  a  truck  was  brought  to 
Yankee  Body  Shop,  a  man  asserting  himself  to  be 
an  agent  for  the  Operating  Engineers  told  Ritz  that 
the  truck  had  come  through  a  picket  line  at  Crook; 
that  the  truck  was  "hot."^ 

The  Respondent  offered  no  evidence  concerning 
this  incident. 


^The  evidence  establishes  that  the  Respondent  is 
the  owner  of  a  gray  Chrysler  sedan  which  on  an 
earlier  occasion  was  used  to  follow  another  Crook 
driver.  I  do  not  consider  this  circumstance  to  es- 
tablish, however,  that  the  Chrysler  observed  by 
Campbell  was  Respondent's  property. 


^Ritz  had  no  recollection  on  the  stand  of  hearing 
the  word  "hot"  but  testified  that  when  he  employed 
that  word  in  a  statement  earlier  given  to  a  Board 
Field  Examiner  and  when  he  testified  to  its  utter- 
ance in  an  ancillary  proceeding  in  the  U.  S.  District 
Court,  he  was  relying  then  upon  a  truthful  recol- 
lection. 
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2.  Fred  Neiienschwander,  a  Crook  employee, 
testified  that  on  March  30  he  went  to  a  job  in  Glen- 
dora,  California,  where  Crowell  &  Larson  were 
operating  some  equipment.  Neuenschwander's  pur- 
pose was  to  make  adjustments  on  machines  which 
had  been  delivered  to  Crowell  &  Larson  by  Crook 
the  previous  day.  Neuenschwander  arrived  on  the 
job  at  about  11 :45  a.m.  and  started  to  work.  Crowell 
&  Larson  workers  were  then  midway  through  their 
lunch  period  which  had  begun  at  11:30.  In  about 
15  or  20  minutes  Joseph  Mussro,  a  representative 
of  the  Respondent,  approached  and  asked  Neuen- 
schwander the  name  of  his  employer  and  if  he  had 
come  through  a  picket  line.  Neuenschwander  an- 
swered the  questions.  Mussro  then  said  Neuen- 
schwander had  better  leave  but  almost  immediately 
withdrew  the  suggestion  by  saying  in  a  loud  voice, 
probably  audible  to  the  Crowell  &  Larson  employees 
who  were  standing  nearby,  "Well,  you  can  go  ahead 
and  work,  but  we  are  not  going  to  work."  Neuen- 
Crowell  &  Larson  workers  in  his  crew  (about  7) 
schwander  said  that  he  would  be  through  with  his 
job  in  a  short  time  and  continued  at  work. 
Neuenschwander  left  at  about  12:15  p.m.  having 
completed  his  job.  Mussro  and  the  Crowell  &  Lar- 
son employees  were  then  in  a  conversation;  none 
had  returned  to  work  after  the  lunch  recess. 

Tony  Dias,  a  member  of  the  Respondent  aud 
foreman  for  Crowell  &  Larson  on  the  Glendora  job, 
testified  that  he  observed  Neuenschwander  and  then 
Mussro    arrive    on    the    job.    According    to    Dias, 
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had  their  lunch  period  on  March  30  from  11:30  to 
noon.  Upon  his  arrival  Mussro  asked  what  a  Crook 
employee  was  doing  on  the  job  and  was  informed 
that  the  man  was  adjusting  a  Tournapull.  Dias 
overheard  Mussro  tell  Neuenschwander  that  the 
men  would  not  work  with  him  on  the  job.  Mussro 
then  checked  the  union  membership  cards  of  the 
Crowell  &  Larson  employees  and  asked  them  if 
they  did  not  know^  that  a  picket  line  existed  at 
Crook  and  that  it  was  *' wrong"  for  a  Crook  em- 
ployee to  make  repairs  to  equipment  that  could 
be  made  by  members  of  the  Respondent.  Noticing 
that  two  Tournapulls  appeared  to  be  new,  Mussro 
asked  Dias  if  they  had  come  through  the  Crook 
picket  line.  A  few  minutes  before  1:00  p.m.  Dias 
remarked  that  the  men  should  return  to  work. 
Mussro  agreed  that  they  might  do  so  but,  having 
taken  the  serial  numbers  of  the  new  Tournapulls, 
said  that  if  he  learned  that  the  machines  had  come 
through  the  picket  line,  he  would  return  and  ''shut 
down  tight."  Upon  Mussro 's  departure,  the  men 
returned  to  work.  Their  employer,  Crowell  &  Lar- 
son, did  not  pay  them  for  the  hour  consiuned  by 
Mussro 's  visit. 

Eugene  Smedley,  a  Crowell  &  Larson  employee, 
a  member  of  the  Respondent,  and  a  witness  to  this 
incident,  testified  that  Mussro  asked  if  the  em- 
ployees knew  that  Crook  was  being  picketed. 
Smedley  overheard  Mussro  tell  Neuenschwander 
that  Respondent's  members  on  the  job  would  not 
work  as  long  as  Neuenschwander  was  on  the  job. 
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After  checking  membership  cards,  Mussro  told  the 
Crowell  &  Larson  workers  that  they  would  violate 
some  requirement  of  the  Respondent  if  they  worked 
while  a  Crook  employee  was  on  the  job.  Mussro 
said,  according  to  Smedley,  that  if  he  discovered 
that  the  new  Tournapulls  had  come  through  the 
picket  line,  he  would  return  and  shut  down  the  job 
permanently  and  told  the  men  to  quit  at  once  if  a 
Crook  employee  returned  to  the  job.  Mussro  left 
at  about  12 :55  p.m.  and  upon  his  departure  the  men 
resumed  work,  having  been  idled  about  one  hour. 

Joseph  Mussro,  one  of  the  Respondent's  business 
representatives,  testified  that  he  was  at  the  Crowell 
&  Larson  job  on  March  30,  that  he  spoke  to 
Neuenschwander  asking  how  long  the  adjustments 
would  take,  that  he  then  checked  Union  cards  and 
took  the  serial  numbers  of  the  new  Tournapulls. 
Mussro  denied  that  he  suggested  or  directed  that 
anyone  cease  work  or  refuse  to  work  because  of 
Neuenschwander 's  presence  or  that  he  made  any 
mention  of  closing  the  job  permanently.  He  ex- 
plained that  he  collected  serial  numbers  of  equip- 
ment such  as  Tournapulls  as  a  hobby.  According  to 
Mussro,  he  remained  on  the  job  about  30  minutes 
and  left  well  before  1:00  o'clock. 

3.  Valentine  Santillan,  a  Crook  employee,  on 
April  19  went  to  the  freight  dock  of  the  Union 
Pacific  Railroad  Company  in  Los  Angeles  to  pre- 
pare two  rollers  for  delivery  to  Crook  customers. 
According  to  Santillan,  he  was  followed  from  the 
Crook  shop  by  William  Willis,  a  vice-president  and 


Operating  Engiyieers,  Local  12  11 

business  representative  of  the  Respondent.  While 
Santillan  and  another  Crook  employee,  Soles,  were 
preparing  the  roller  for  delivery  and  maneuvering 
it  from  a  flatcar  to  the  freight  dock,  Willis  re- 
mained on  the  scene.  After  about  2  hours  Louis 
Vlashart,  an  employee  of  Paving  Materials  Com- 
pany,*^ appeared  to  take  delivery  of  one  of  the 
rollers.  As  Santillan  prepared  to  move  the  roller 
from  the  dock  to  the  bed  of  Vlashart 's  truck,  Willis 
came  over  and  spoke  to  Vlashart.  Vlashart  then 
left,  apparently  to  make  a  telephone  call,  and  upon 
his  return  spoke  again  to  Willis.  Willis  and  an- 
other who  had  accompanied  him,  obtained  picket 
signs  from  their  car  and  began  picketing  alongside 
the  dock.s  Vlashart  then  refused  to  accept  the  roller. 
Jessie  Sands,  described  as  an  employee  of  Union 
Pacific,  then  spoke  to  Willis.  Picketing  ceased  and 
Willis  and  his  colleague  departed.  Vlashart,  saying 
that  he  could  not  take  the  roller  because  of  the 
picketing,  had  already  done  so.  The  picketing  had 
taken  place  for  a  period  of  about  15  minutes  beside 
the  dock  where  the  roller  was  situated  for  un- 
loading. 

Louis  Vlashart  testified  that  on  April  19  he  drove 
to  the  Union  Pacific  dock  to  pick  up  a  roller.  When 
he  pulled  his  tiTick  alongside  the  dock  in  prepara- 
tion for  loading,  according  to  Vlashart,  Willis  ap- 


"^Vlashart  was  one  of  three  drivers  employed  by 
Paving  Materials  Company. 


^The  wording  of  the  picket  signs  does  not  appear. 
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proaclied  him  and  asked  if  he  knew  that  the  roller 
was  "hot."  Vlashart  said  that  he  did  not,  where- 
upon Willias  advised  him  that  there  was  a  picket 
line  at  the  Crook  shop,  that  the  roller  was  "hot"; 
and  suggested  that  Vlashart  telephone  the  business 
agent  of  his  union  for  advice.  Vlashart  answered 
that  his  employer  had  instructed  him  to  take  de- 
livery if  no  picket  line  existed.  Willis,  or  his  com- 
panion, then  said,  "Well,  if  that  is  all  it  takes, 
we'll  put  one  up  right  now."  Both  then  took  picket 
signs  from  the  car  in  which  they  had  been  sitting 
and  paraded  in  the  vicinity  of  the  truck  and  load- 
ing dock.  Upon  the  telephoned  advice  of  his  em- 
ployer, Vlashart  then  drove  away  leaving  the  roller. 

Willis  did  not  testify  concerning  this  incident. 

I  do  not  consider  the  evidence  to  establish  by 
the  requisite  preponderance  that  the  individual  who 
spoke  to  Ritz  at  Yankee  Body  Shop  concerning  the 
Crook  truck  was  an  agent  of  the  Respondent.  I 
credit  Campbell's  testimony  that  he  had  seen  the 
man  at  the  picket  line  before  Crook's  premises 
where  he  appeared  upon  occasion  to  direct  the  con- 
duct of  the  pickets.  This  is  insufficient  to  prove, 
however,  that  he  followed  the  Crook  truck  at  the 
direction  of  the  Resj^ondent  for  it  may  well  be  that 
his  agency,  if  any,  was  specific  rather  than  general 
and  thus  restricted  to  the  picket  line.  His  self- 
identification  to  Ritz  as  a  representative  of  the  Re- 
spondent might  estop  him  from  den3dng  the  agency 
but,  of  course,  does  not  establish  it.  The  precept 
that  an  agency  may  not  be  proved  by  the  declara- 
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tions  of  the  purported  agent  is  rooted  in  sound 
principle.  Ritz  did  not  testify  that  this  person,  not 
identifiable  from  the  record,  was  such  an  agent  but 
only  that  he  asserted  himself  to  be  such.  The  Re- 
spondent cannot  be  held  liable  for  the  conduct  of 
one  whose  identity  is  not  shown  and  whose  author- 
ity to  speak  for  it  rests  upon  speculation.  I  con- 
clude that  the  General  Counsel  has  failed  to  estab- 
lish any  violation  of  the  Act  by  virtue  of  the  in- 
cident at  Yankee  Body  Shop. 

I  credit  the  testimony  of  Dias  and  Smedley  that 
Mussro  said  in  their  presence  and  within  hearing 
of  other  Crowell  &  Larson  employees  that  they 
would  not  work  as  long  as  a  Crook  employee  was 
on  the  job.  I  further  credit  their  testimony  that 
Mussro  said  he  would  stop  the  men  from  working 
if  he  discovered  that  the  Tournapulls  came  through 
the  picket  line.  In  reaching  this  conclusion  I  have, 
of  course,  refused  to  credit  the  denials  of  Mussro 
that  he  induced  and  encouraged  Crowell  &  Larson 
employees  in  such  fashion.  I  find  that  Mussro 
stayed  at  the  job  site  for  about  1  hour  and  that  he 
was  not  occupied  for  that  period  in  routine  check- 
ing of  union  cards.  Mussro 's  sworn  testimony  that 
he  took  the  serial  numbers  from  the  Tournapulls 
in  the  practice  of  a  hobby  was  deliberately  false. 
I  consider  his  entire  testimony  concerning  the  in- 
cident, except  to  the  extent  it  was  corroborated  by 
Dias  and  Smedley,  to  be  unworthy  of  credit. 

The  testimony  of  Santillan  and  Vlashart  is  un- 
controverted  and  is  credited.   It  follows  that  Willis 


14  Natioyial  Labor  Relations  Board  vs. 

induced  and  encouraged  Vlashart  to  refuse  to  ac- 
cept delivery  of  the  roller  from  Crook  and  that 
Vlashart  was  thus  induced  and  encouraged  to  re- 
fuse to  perform  services  for  his  employer.  A  pur- 
pose of  the  picketing  on  this  occasion  was  to  pre- 
vent Paving  Materials,  Vlashart 's  employer,  from 
doing  business  with  Crook.  Willis  was  told  what 
action  was  necessary  to  prevent  acceptance  of  the 
roller  and  took  it.  The  fact  that  Paving  Materials 
instructed  its  driver  to  leave  rather  than  take  the 
roller  in  these  circumstances  aifords  no  shield  for 
the  Respondent  but  serves  only  to  accentuate  the 
effectiveness  of  its  picketing.  I  find  no  evidence 
that  the  picketing  on  this  occasion  was  directed  in 
any  fashion  toward  employees  of  Union  Pacific  or 
that  it  took  place  at  a  point  where  it  naturally 
would  have  the  effect  of  inducing  or  encouraging 
them  to  refuse  to  perform  services.  In  consequence 
I  find  no  violation  of  the  Act  established  by  the 
evidence  concerning  any  employee  of  Union  Pacific. 

B.     Concerning  Shei^herd 

The  Respondent  has  never  been  certified  as  bar- 
gaining representative  of  Shepherd's  employees  but 
on  May  23,  1955,  placed  pickets  at  Shepherd's 
premises  bearing  signs  reading,  ''This  firm  is  non- 
union." Later  the  sigTis  were  replaced  by  others 
reading,  "Shepherd  Tractor  Company  is  unfair  to 
organized  labor."  In  March  and  April  representa- 
tives of  the  Respondent  asked  She])herd  to  sign  a 
contract  covering  employees  within  Respondent's 
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jurisdiction.  Shepherd  suggested  that  an  election  be 
arranged  in  order  to  ascertain  the  employee's  de- 
sired in  the  matter.  This  suggestion  was  rejected 
and  the  pickets  appeared.  Shepherd  filed  a  rep- 
resentation petition  with  the  Board  on  April  8.  It 
was  dismissed  when  Respondent  disclaimed  interest 
in  becoming  bargaining  representative.  Shepherd 
again  filed  a  petition  on  May  15.  Respondent  then 
suggested  a  meeting  to  discuss  an  agreement. 

1.  On  April  22, 1955,  Leland  Caquelin  and  Alfred 
Wladyka,  both  mechanics  in  Shepherd's  employ, 
went  to  a  construction  site  near  or  in  Creal,  Cali- 
fornia, to  make  repairs  on  machinery  leased  by 
Shepherd  to  Ralph  Welker.  The  day  passed  with- 
out significant  incident.  Robert  C.  Rodgers,  a  mem- 
ber of  the  Respondent,  and  his  helper,  Busby,  both 
employees  of  Welker,  assisted  the  Shepherd  em- 
ployees in  making  the  repairs.  Caquelin  and 
Wladyka  returned  on  the  23rd  and  after  working 
about  30  minutes  were  approached  by  Manuel  De 
Flumere,  a  business  representative  of  the  Respond- 
ent who  invited  them  to  join  the  Respondent.  Some 
discussion  ensued  concerning  the  advantages  of 
union  membership  in  which  De  Flumere  said  that 
there  was  to  be  a  "crack-down"  on  employers  of 
nonunion  labor,  particularly  Shepherd,  to  stop  the 
practice  of  nonunion  workers  taking  jobs  from 
union  members.  De  Flumere  conversed  briefly  with 
Rodgers,  possibly  within  hearing  of  Busby,  and 
left.  He  returned  within  a  short  time  and  again 
spoke    to    Rodgers   before   taking   his    final    leave. 
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Upon  Dc  Fliimere's  second  departure,  Rodgers 
came  to  Caquelin  and  Wladyka  and  told  them  that 
they  would  have  to  leave  or  he  and  Busby  would. 
Following  instruction  from  Shepherd  that  in  the 
event  of  threatened  trouble  of  this  nature  they 
should  retire,  Caquelin  and  Wladyka  left  the  job. 

Rodgers  testified  that  he  was  "acting"  shop  fore- 
man for  Welker  on  the  Creal  job  having  responsi- 
bility for  keeping  the  machinery  in  repair.  Busby 
was  his  helper.  In  the  even  of  breakdown,  the 
equipment  operator  affected  generally  would  assist 
Rodgers  in  repairing  the  damage  and  in  that  situa- 
tion would  work  under  Rodgers'  direction.  It  seems 
clear  to  me,  however,  and  I  find  that  Rodgers  was 
not  such  a  supervisor  as  the  Act  defines  but  was 
a  skilled  mechanic  who,  while  working  at  his  trade, 
directed  the  efforts  of  his  assistant,  Busby  or  an- 
other, in  performing  a  repair  job.  Rodgers  testified 
that  De  Flumere  told  him  that  the  Shepherd  em- 
ployees were  nonunion ;  that  either  they  or  Rodgers 
and  Busby  must  leave  the  job.  De  Flumere  did  not 
testify. 

I  find  that  De  Flumere  instructed  Rodgers  to  re- 
fuse to  perform  services  for  Ralph  Welker  as  long 
as  a  Shepherd  employee  was  on  the  job.  This  in- 
struction may  not  have  been  heard  by  Busby, 
Rodgers'  helper,  but  it  is  a  reasonable  inference, 
and  I  draw  it,  that  De  Fhmiere  intended  Busby  to 
follow  the  same  instruction.  Both  Busby  and 
Rodgers  were  members  of  the  Respondent. 
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2.  On  May  24,  Ralph  Sterling,  an  employee  of 
Shepherd  went  to  a  reservoir  project  where  McCam- 
mon-Wunderlich  Company,  hereinafter  McCam- 
mon,  was  performing  work,  for  the  purpose  of  re- 
pairing brakes  on  equipment  which  had  been  sold 
by  Shepherd  to  McCammon.  Upon  his  arrival  in 
a  pick-up  truck  bearing  Shepherd's  name,  Sterling 
was  accosted  by  a  man  whom  he  identified  as 
''Hunt"  who  asked  if  Sterling  intended  to  do  some 
work  there.  Sterling  replied  that  he  did  and 
''Hunt"  said  that  in  such  event  he  would  "close 
the  job  down."  Sterling  went  to  report  this  de- 
velopment to  Bob  Bothel,  McCammon 's  head  me- 
chanic, and  while  he  was  doing  so  "Hunt"  drove 
about  the  project  giving  a  "thumbs  up"  sign.  Ac- 
cording to  Sterling  this  is  a  signal  to  equipment 
operators  to  cease  work.  In  any  event,  they  did  so, 
driving  their  rigs  to  a  central  point  and  stopping 
the  progress  of  the  job. 

Clint  Waggoner,  McCammon 's  superintendent, 
learning  of  the  work  stoppage,  appeared  on  the 
scene,  directed  Sterling  to  leave,  and  told  Red 
Hunter,  Respondent's  job  steward  on  the  reservoir 
project,  that  the  Shepherd  employees  were  leaving 
and  that  Hunter  could  send  the  men  back  to  work. 
Work  was  resumed  after  an  interruption  of  about 
20  or  30  minutes.  Waggoner  then  telephoned  J.  H. 
Seymour,  a  representative  of  the  Respondent,  and 
complained  of  the  stoppage.  Seymour  answered 
that  there  was  a  picket  line  at  the  Shepherd  shop 
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and  that  Shepherd  employees  would  not  be  per- 
mitted to  work  at  the  reservoir  job. 

James  Green,  McCammon's  carpenter  foreman, 
testified  that  on  May  24  he  observed  Hunter  in  con- 
versation with  a  crane  operator^  who  was  standing 
on  the  ground  beside  his  equipment.  Green  asked 
the  operator  why  he  was  not  working.  Hunter  an- 
swered that  a  Shepherd  truck  was  on  the  job  and, 
in  Green's  presence,  told  the  crane  operator  to 
swing  the  crane  boom  out  and  drop  his  load  or  he 
would  be  fined  $100.  The  operator  asked  Green  for 
advice  and  the  latter  suggested  that  he  do  as  he  was 
told.  Hunter  then  left,  according  to  Green,  giving 
the  ^ thumbs  up"  signal  to  other  workers.  In  con- 
sequence all  work  ceased. 

James  Luther  and  Raymond  Thomason,  both  em- 
ployees of  McCammon  and  members  of  the  Re- 
spondent, testified  that  in  the  early  morning  of 
May  24  all  of  the  equipment  operators  decided  to 
cease  work  if  nonunion  men  appeared  on  the  job. 
Both  testified  that  Hunter  was  not  present  when 
this  decision  was  reached  and  denied  that  such  a 
course  of  action  had  been  suggested  by  any  rep- 
resentative of  the  Respondent.  Each  testified  that 
he  quit  work  when  he  saw  the  Shepherd  truck  ar- 
rive on  the  job  and  that  he  saw  no  signal  to  quit 
work  given  by  Hunter.  Hunter  did  not  testify. 


^The  crane  operator  was  an  employee  of  Valley 
Crane  Service  but  worked  on  the  reservoir  job 
under  the  direction  of  Foreman  Green. 
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I  credit  the  uncontroverted  testimony  of  Fore- 
man Green  concerning  Hunter's  words  and  conduct 
and  find  that  on  the  morning  of  May  24  Hunter 
threatened  the  crane  operator  with  a  fine  if  he  did 
not  cease  work.  That  the  operator  was  not  paid 
directly  by  McCammon  is  not  controlling.  He  was 
before  the  work  stoppage  performing  services  for 
McCammon  under  the  direction  of  McCammon 's 
foreman.  I  find  further  that  the  "thumbs  up" 
signal  which  Green  saw  Hunter  give  to  McCammon 
employees  constituted  a  direction  from  Hunter  as 
a  representative  of  the  Respondent  that  they  cease 
work  for  McCammon.  Even  if  Luther  and  Thoma- 
son  testified  truthfully  that  without  suggestion  or 
encouragement  from  any  representative  of  the  Re- 
spondent the  equipment  operators  decided  not  to 
work  when  a  nonunion  man  appeared  on  the  job 
(and  I  have  serious  doubts  concerning  the  veracity 
of  this  testimony)  Hunter's  threat  to  the  crane 
operator  and  his  signaling  to  other  workers  con- 
stituted an  encouragement  to  them  to  adhere  to  that 
determination.  The  man  named  by  Sterling  as 
"Hunt"  may  just  possibly  have  been  someone  other 
than  Hunter  but  it  is  unnecessary  to  reach  a  finding 
on  that  point.  If  Sterling  talked  to  and  observed 
Hunter  what  he  saw  and  heard  is  merely  corrobora- 
tive of  the  already  credited  testimony  of  Green. 
Finally,  I  credit  the  uncontradicted  testimony  of 
Waggoner  that  Seymour  admitted  it  to  be  the  pur- 
pose of  the  Respondent  to  prevent  McCammon  from 
doing  business  with  Shepherd. 
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Conclusions 

By  inducing  and  encourgaging  employees  of 
Crowell  &  Larson  and  Paving  Materials  Company 
to  refuse  to  perform  services  for  their  respective 
employers  with  an  object  of  forcing  or  requiring 
such  employers  to  cease  doing  business  with  Crook, 
the  Respondents  have  violated  Section  8  (b)  (4) 
(A)  of  the  Act.  Harold  McNeel,  labor  relations 
representative  and  assistant  manager  of  the  Re- 
spondent, testified  that  the  picket  lines  at  Crook 
and  Shepherd  existed  for  the  purpose  of  protesting 
discharges  and  the  practice  of  nonunion  workers 
finding  employment  in  the  same  field  as  members 
of  the  Respondent.  However,  this  case  does  not 
place  in  issue  the  legality  of  the  picket  lines  about 
the  premises  of  either  employer.  It  is  only  when 
inducement  and  encouragement  of  emplo.yees  of 
other  employers  to  refuse  to  perform  services  is 
established  that  a  violation  in  the  terms  of  this 
complaint  occurs.  Such  inducement  and  encourage- 
ment has  been  found  as  well  as  one  of  its  objectives. 
I  am  convinced  and  find  that  the  other  alleged  ob- 
jective, to  force  Crook  to  recognize  the  Respondent 
as  bargaining  representative  of  Crook  employees, 
has  also  been  proven.  True,  the  Respondent  has 
formally  disclaimed  such  a  purpose  but  testimony 
that  since  such  disclaimer  attempts  have  been  made 
to  persuade  Crook  to  extend  recognition  is  unde- 
nied.  I  find  that  in  inducing  and  encouraging  em- 
ployees of  Crowell  &  Larson  and  Paving  Materials 
Company  to  refuse  to  perform  services  for  their 
respective  employers,  the  Respondent  had  as   an 
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objective  forcing  or  requiring  Crook  to  recognize 
or  bargain  with  it  as  the  representative  of  Crook 
employees  without  having  been  certified  as  such 
representative.  The  Respondent  thereby  violated 
Section  8  (b)  (4)  (B)  of  the  Act. 

By  De  Flumere's  instruction  as  to  employees  of 
Welker  and  by  Hunter's  words  and  signals  directed 
to  employees  of  McCammon,  the  Respondent  in- 
duced and  encouraged  such  employees  to  refuse  to 
perform  services  for  their  respective  employers 
with  an  object  to  force  or  require  these  employers 
to  cease  doing  business  with  Shepherd.  I  find  this 
to  constitute  a  violation  of  Section  8  (b)  (4)  (A) 
of  the  Act.  As  in  the  Crook  situation,  another  ob- 
jective, at  least  until  and  on  May  11,  1955,  was  to 
force  or  require  Shej^herd  to  recognize  or  bargain 
with  the  Respondent  as  the  representative  of  Shep- 
herd employees  without  having  been  certified  as 
such  representative.  The  Respondent  thereby  vio- 
lated Section  8  (b)   (4)  (B)  of  the  Act.io 


i^It  is  entirely  possible  that  the  Respondent  has 
now  abandoned  this  objective  as  to  both  Crook  and 
Shepherd.  Its  representative,  McNeel,  testified  at 
this  hearing  that  it  entertained  no  such  ambition. 
However,  as  recently  as  May  11,  it  sought  a  meet- 
ing with  Crook,  Shepherd,  and  other  employers  to 
negotiate  an  agreement.  It  is  true  that  under  date 
of  May  17  the  Respondent  advised  the  Regional  Of- 
fice of  the  Board  that  it  did  not  claim  to  represent 
Crook  or  Shepherd  employees.  There  is  reason  to 
believe,  however,  that  this  disclaimer  was  tactical 
as  within  a  w^ek  or  10  days  one  of  Respondent's 
representatives  requested  a  meeting  with  Crook  for 
the  purpose  of  reaching  agreement  concerning 
Crook's  employees. 
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III.     The  Effect  of  the  Unfair  Labor 
Practices  Upon  Commerce 

The  activities  of  the  Respondent  set  forth  in  Sec- 
tion II  above,  occurring  in  connection  with  the 
operations  of  Crook  and  Shepherd,  set  forth  in 
Section  I  above,  have  a  close,  intimate,  and  sub- 
stantial relation  to  trade,  traffic,  and  commerce 
among  the  several  States  and  tend  to  lead  to  and 
have  led  to  labor  disputes  burdening  and  obstruct- 
ing commerce  and  the  free  flow  of  commerce. 

IV.     The  Remedy 

Having  found  that  the  Respondent  has  violated 
Section  8  (b)  (4)  (A)  and  (B),  it  will  be  recom- 
mended that  it  cease  and  desist  therefrom  and  take 
certain  affirmative  action  designed  to  effectuate  the 
policies  of  the  Act.  For  reasons  set  forth  above,  it 
will  be  recommended  that  the  complaint  be  dis- 
missed to  the  extent  that  it  alleges  violations  to 
have  occurred  concerning  Yankee  Body  Shop  and 
Union  Pacific  Railroad. 

Upon  the  basis  of  the  foregoing  findings  of  fact 
and  upon  the  entire  record  in  the  case,  I  make  the 
following : 

Conclusions  of  Law 

1.  International  Union  of  Operating  Engineers, 
Local  12,  is  a  labor  organization  within  the  mean- 
ing of  Section  2  (5)  of  the  Act. 

2.  International  Union  of  Operating  Engineers, 
Local   12,   has   engaged   in   unfair   labor   practices 
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within  the  meaning  of  Section  8  (b)  (4)  (A)  and 
(B)  of  the  Act  by  inducing  and  encouraging  em- 
ployees of  Crowell  &  Larson  and  Paving  Materials 
Company  to  engage  in  a  strike  or  concerted  re- 
fusal in  the  course  of  their  employment  to  perform 
services  for  their  respective  employers,  objectives 
thereof  being: 

(a)  To  force  and  require  such  employers  to 
cease  doing  business  with  Crook  Company  and  to 
force  the  said  Crook  Company  to  recognize  or  bar- 
gain with  International  Union  of  Operating  En- 
gineers, Local  12,  although  that  organization  has 
not  been  certified  as  the  bargaining  representative  of 
Crook  employees  in  accordance  with  the  provisions 
of  Section  9  of  the  Act. 

3.  International  Union  of  Operating  Engineers, 
Local  12,  has  engaged  in  unfair  labor  practices 
within  the  meaning  of  Section  8  (b)  (4)  (A)  and 
(B)  of  the  Act  by  inducing  and  encouraging  em- 
ployees of  Ralph  Welker  and  McCammon-Wunder- 
lich  Company  to  engage  in  a  strike  or  concerted 
refusal  in  the  course  of  their  employment  to  per- 
form services  for  their  respective  employers,  objec- 
tives thereof  being : 

(a)  To  force  and  require  Welker  and  McCam- 
mon  to  cease  doing  business  with  Shepherd  Ma- 
chinery Company;  and 

(b)  To  force  and  require  Shepherd  Machinery 
Company  to  recognize  and  bargain  with  Interna- 
tional Union  of  Operating  Engineers,  Local  12,  as 
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the  collective  bargaining  representative  of  Shep- 
herd employees,  although  that  organization  has  not 
been  certified  as  such  bargaining  representative  in 
accordance  with  the  provisions  of  Section  9  of  the 
Act. 

4.  The  aforesaid  unfair  labor  practices  are  un- 
fair labor  practices  affecting  commerce  within  the 
meaning  of  Section  2  (6)  and  (7)  of  the  Act. 

Recommendations 

Upon  the  basis  of  the  foregoing  findings  of  fact 
and  conclusions  of  law  and  upon  the  entire  record 
in  the  case,  it  is  recommended  that  International 
Union  of  Operating  Engineers,  Local  12,  Los  An- 
geles, California,  its  officers,  representatives,  agents, 
successors,  and  assigns  be  ordered  to: 

1.     Cease  and  desist  from: 

(a)  Inducing  and  encouraging  employees  of 
Crowell  &  Larson  and  Paving  Materials  Company, 
or  of  other  employers  (other  than  Crook  Com- 
pany), to  engage  in  a  strike  or  concei-ted  refusal 
in  the  course  of  their  employment  to  perform  serv- 
ices for  their  respective  employers  where  an  object 
thereof  is  to  force  or  require  Crowell  &  Larson  or 
Paving  Materials  Company,  or  other  employers,  to 
cease  doing  business  with  Crook  Company  or  to 
force  or  require  Crook  Company  to  recognize  or 
bargain  with  the  above-named  labor  organization 
as  the  collective  bargaining  representative  of  its 
employees,  unless  and  until  said  labor  organization 
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has  been  certified  as  such  bargaining  representative 
in  accordance  with  the  provisions  of  Section  9  of 
the  Act. 

(b)  Inducing  and  encouraging  the  employees  of 
Ralph  Welker  and  McCammon-Wunderlich  Com- 
pany, or  of  other  employers  (other  than  Shepherd) 
to  engage  in  a  strike  or  concerted  refusal  in  the 
course  of  their  employment  to  perform  services  for 
their  respective  employers  where  an  object  thereof 
is  to  force  or  require  Welker  or  McCammon  or  any 
other  employer  to  cease  doing  business  with  the 
Shepherd  Machinery  Company  or  to  force  or  re- 
quire Shepherd  Machinery  Company  to  recognize 
or  bargain  with  the  above-named  labor  organization 
as  the  collective  bargaining  representative  of  its 
employees  unless  and  until  said  labor  organization 
has  been  certified  as  such  bargaining  representative 
in  accordance  with  the  provisions  of  Section  9  of 
the  Act. 

2.     Take  the  following  affirmative  action  which  I 
find  will  effectuate  the  policies  of  the  Act : 

(a)  Post  at  its  business  office  in  Los  Angeles, 
California,  copies  of  the  notice  attached  hereto 
as  an  appendix.  Copies  of  said  notice,  to  be  fur- 
nished by  the  Regional  Director  for  the  Twenty- 
first  Region,  shall,  after  being  duly  signed  by  an 
official  representative  of  Respondent,  bo  posted  by 
it  immediately  upon  receipt  thereof  and  maintained 
by  it  for  a  period  of  sixty  (60)  consecutive  days 
thereafter    in    conspicuous    places,    including    all 
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places  where  notices  to  members  are  customarily 
posted.  Reasonable  steps  shall  be  taken  by  Respond- 
ent to  insure  that  said  notices  are  not  altered,  de- 
faced, or  covered  by  any  other  material. 

(b)  Notify  the  Regional  Director  for  the 
Twenty-first  Region,  in  writing,  within  twenty  (20) 
days  from  the  date  of  this  Intermediate  Report  and 
Recommended  Order  as  to  what  steps  it  has  taken 
in  compliance  therewith. 

It  is  further  recommended  that  unless  the  Re- 
spondent shall  within  twenty  (20)  days  from  the 
receipt  of  this  Intermediate  Report  and  Recom- 
mended Order  notify  the  said  Regional  Director  in 
writing  that  it  will  comply  with  the  foregoing 
recommendations,  the  National  Labor  Relations 
Board  issue  an  order  requiring  Respondent  to  take 
the  action  aforesaid. 

It  is  finally  recommended  that  the  complaint  be 
dismissed  with  respect  to  the  allegations  concerning 
unfair  labor  practices  involving  Yankee  Body  Shop 
and  Union  Pacific  Railroad. 

Dated  this  7th  day  of  September,  1955. 

/s/  WALLACE  E.  ROYSTER, 
Trial  Examiner. 
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Appendix 

Notice 

To  All  Members  of  International  Union 
of  Operating  Engineers,  Local  12 

Pursuant  to 

The   Recommendations   of   a   Trial   Examiner 

of  the  National  Labor  Relations  Board  and  in  order 
to  effectuate  the  policies  of  the  National  Labor  Re- 
lations Act,  we  hereby  give  notice  that : 

We  Will  Not  induce  or  encourage  any  employees 
of  Crowell  &  Larson,  of  Paving  Materials  Com- 
pany, or  of  any  other  employer  (other  than  Crook 
Company),  to  engage  in  a  strike  or  concerted  re- 
fusal in  the  course  of  their  employment  to  perform 
services  for  their  respective  employers  where  an 
object  thereof  is  to  force  or  require  Crowell  &  Lar- 
son or  Paving  Materials  Company,  or  other  em- 
ployers, to  cease  doing  business  with  Crook  Com- 
pany or  to  force  or  require  Crook  Company  to 
recognize  or  bargain  with  us  as  the  representative 
of  its  employees,  unless  and  until  we  have  been 
certified  as  such  representative  in  accordance  with 
the  provisions  of  Section  9  of  the  National  Labor 
Relations  Act. 

We  Will  Not  induce  or  encourage  any  employees 
of  Ralph  Welker,  of  McCammon-Wunderlich  Com- 
pany, or  of  any  other  employer  (other  than  Shep- 
herd Machinery  Company),  to  engage  in  a  strike 
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or  concerted  refusal  in  the  course  of  their  employ- 
ment to  perform  any  services  for  their  respective 
employers  where  an  object  thereof  is  to  force  or 
require  Welker  or  McCammon-Wunderlich,  or 
other  employers,  to  cease  doing  business  with  Shep- 
herd Machinery  Company,  or  to  force  or  require 
Shepherd  Machinery  Company  to  recognize  or  bar- 
gain with  us  as  the  representative  of  its  employees, 
unless  and  until  we  have  been  certified  as  such 
representative  in  accordance  with  the  provisions  of 
Section  9  of  the  National  Labor  Relations  Act. 

INTERNATIONAL   UNION    OF    OPERATINO 
ENGINEERS,  LOCAL  12, 

(Labor  Organization.) 

Dated :   

By  , 


(Representative.)         (Title.) 

This  notice  must  remain  posted  for  60  days  from 
the  date  hereof,  and  must  not  be  altered,  defaced, 
or  covered  by  any  other  material. 
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United  States  of  America 
Before  the  National  Labor  Relations  Board 

Case  No.  21— CC— 198 

INTERNATIONAL  UNION  OF  OPERATING 
ENGINEERS,  LOCAL  12, 

and 
CROOK  COMPANY.i 

Case  No.  21— CC— 200 

INTERNATIONAL  UNION  OF  OPERATING 
ENGINEERS,  LOCAL  12, 

and 

WILLARD  W.  SHEPHERD  and  NORMA  D. 
SHEPHERD,  d/b/a  SHEPHERD  MA- 
CHINERY COMPANY. 

DECISION  AND  ORDER 

On  September  7,  1955,  Trial  Examiner  Wallace 
E.  Royster  issued  his  Intermediate  Report  in  the 
above-entitled    proceeding,    finding    that    the    Re- 


iThe  caption  in  this  consolidated  proceeding  has 
been  amended  to  show  the  names  of  the  employers 
involved  rather  than  the  name  of  Mrs.  Edwin  Sel- 
vin,  the  individual  who  filed  the  charges  on  behalf 
of  the  employers.  Furthermore,  although  the  Inter- 
mediate Report  designates  Mrs.  Selvin  as  appear- 
ing "pro  se,"  she  appeared  as  the  representative  of 
both  employers,  and  the  Report  is  hereby  corrected 
accordingly. 
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spondent  had  engaged  in  certain  unfair  labor  prac- 
tices within  the  meaning  of  Section  8  (b)  (4)  (A) 
and  (B)  of  the  Act,  and  recommending  that  it 
cease  and  desist  therefrom  and  take  certain  affirma- 
tive action,  as  set  forth  in  the  copy  of  the  Inter- 
mediate Report  attached  hereto.  He  also  found  that 
the  Respondent  had  not  engaged  in  certain  other 
unfair  labor  practices  alleged  in  the  complaint,  and 
recommended  dismissal  of  those  allegations.  There- 
after, the  General  Counsel  and  the  Respondent  filed 
exceptions  to  the  Intermediate  Report  and  support- 
ing briefs. 

The  Board  has  reviewed  the  rulings  made  by  the 
Trial  Examiner  at  the  hearing  and  finds  that  no 
prejudicial  error  was  committed.  The  rulings  are 
hereby  affirmed.  The  Board  has  considered  the  In- 
termediate Report,  the  exceptions  and  briefs,  and 
the  entire  record  in  the  case,  and  hereby  adopts 
the  findings,  conclusions,  and  recommendations  of 
the  Trial  Examiner,  with  the  exceptions,  additions, 
and  modifications  noted  herein. 

A.    Jurisdiction 

L  The  Trial  Examiner  predicated  his  findings 
regarding  the  business  operations  of  both  employees 
upon  testimony  of  the  general  manager  of  Crook 
and  the  assistant  general  manager  of  Shepherd.  The 
Respondent  contended  at  the  hearing,  and  in  its 
exceptions  and  brief,  that  this  testimony  consisted 
of  uncorroborated  hearsay,  conclusions,  and  opin- 
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ions,  and  did  not  constitute  an  adequate  basis  for 
the  assertion  of  jurisdiction.^ 

However,  as  both  witnesses  were  familiar  with 
the  operations  of  their  respective  companies  and 
testified  from  their  personal  knowledge,  and  as  the 
Respondent  presented  no  witnesses  and  did  not 
cross-examine  the  general  counsel's  witnesses  on 
this  issue,  we  find,  as  apparently  did  the  Trial  Ex- 
aminer, that  the  testimony  of  the  two  officials  is 
not  only  competent  and  credible,  but  of  sufficient 
probative  value  to  warrant  the  assertion  of  juris- 
diction over  both  employers.^ 

B.     The  Violations  of  Section  8  (b)   (4)   (A) 
of  the  Act 

2.  The  Trial  Examiner  found,  and  we  agree, 
that  the  Respondent,  by  inducing  and  encouraging 
employees  of  Crowell  &  Larson  to  refuse  to  per- 


2The  Respondent  relies  upon  Haddock  Engineers, 
Ltd.,  215  F.  2d  734  (C.A.  9,  1954),  in  wliich  the 
Court  denied  enforcement  of  the  Board's  order 
against  the  respondent  union  on  the  ground  that 
the  union's  objections  to  the  adequacy  of  the  com- 
merce evidence  were  well  taken.  That  case  is  dis- 
tinguishable from  the  present  one,  however,  as  the 
data  upon  which  jurisdiction  was  premised  in  that 
case  was  presented  in  written  form,  and  the  indi- 
vidual who  had  prepared  the  written  material  was 
not  under  oath  nor  available  for  cross-examination. 
See  W.  B.  Jones  Lumber  Company,  Inc.,  114 
NLRB  No.  79. 


3Casey-Metcalf  Machinery  Co.,  et  al.,  114  NLRB 
No.  229,  wherein  the  Board  recently  asserted  juris- 
diction over  Crook. 
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form  services  for  their  employer  with  an  object  of 
forcing  or  requiring  such  employer  to  cease  doing 
business  with  Crook,  violated  Section  8  (b)  (4) 
(A)  of  the  Act. 

The  Respondent  began  picketing  the  Crook  prem- 
ises about  February  17,  1955.  On  March  30,  Neuen- 
schwander,  a  Crook  employee,  went  to  a  job  site  of 
Crowell  &  Larson  to  adjust  some  machines  which 
had  been  obtained  from  Crook.  While  he  was  thus 
engaged,  Mussro,  a  business  representative  of  the 
Respondent,*  came  to  the  job  site.  He  asked 
Neuenschwander  the  name  of  his  employer  and 
whether  he  had  come  through  a  picket  line.  When 
Neuenschwander  admitted  that  he  had  come  through 
the  picket  line,  Mussro  first  instructed  him  to  leave, 
but  then  remanded  this  instruction  and  announced 
that  Neuenschwander  could  finish  his  work  ''but 
we  are  not  going  to  work.''  This  remark  was  made, 
as  the  Trial  Examiner  found,  within  the  hearing 
of  the  Crowell  &  Larson  employees.  It  also  appears 
that  it  was  made  in  a  loud  voice,  as  Neuenschwan- 
der was  slightly  hard  of  hearing;  and  that  the 
Crowell  &  Larson  employees  w^ere  having  their 
luncheon  at  the  time  and  had  gathered  in  the 
vicinity.  In  addition,  as  the  Trial  Examiner  found, 
Dias  and  Smedley,  employed  by  Crowell  &  Larson, 
testified  that  they  heard  Mussro  make  such  remarks 
to  Neuenschwander.  In  these  circumstances,  we  con- 


^It  is  undisputed,  and  we  find,  that  Mussro,  whose 
conduct  constitutes  a  part  of  the  evidence  relied 
upon  herein,  was  acting  within  the  scope  of  his  gen- 
eral authority  on  the  occasion  involved. 
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elude  that  Mussro's  remarks  were  audible  to  the 
assembled  Crowell  &  Larson  employees. 

What  occurred  thereafter  supports  the  finding 
that  Mussro  was  overheard  by  the  Crowell  &  Larson 
employees,  and  also  that  his  statement  had  the 
effect  of  inducing  those  employees  to  stop  working 
until  Neuenschwander  left.^  When  the  luncheon 
recess  came  to  an  end,  the  group  of  employees  did 
not  return  to  work  but  continued  to  converse  with 
Mussro.  While  the  Respondent  contends  that  the 
men  were  delayed  in  their  return  to  work  because 
Mussro  was  making  a  routine  check  of  their  union 
cards,  w^e  note  that  Mussro  admitted  that  be  ordi- 
narily checked  one  card  at  a  time  so  that  the  re- 
maining employees  could  proceed  with  their  work. 
And  the  fact  that  the  card  check  took  considerably 
longer  than  it  ordinarily  did  is  not  explained  by 
Mussro's  position  that  it  was  prolonged  by  certain 
employees  raising  various  personal  problems  while 
he  was  checking  the  cards.  The  testimony  of  the 
witnesses  whom  the  Trial  Examiner  credited  does 
not  support  this  assertion,  and,  in  any  event,  there 
was  no  more  reason  for  the  entire  group  to  be  pres- 
ent during  such  discussions  than  for  all  of  them 
to  be  present  while  Mussro  checked  each  card. 


^Whether  or  not  Mussro  instructed  the  Crowell 
&  Larson  employees  in  so  many  words  not  to  re- 
sume working  after  the  luncheon  recess  until  Neu- 
enschwander left,  this  was  clearly  implicit  in  what 
he  did  say.  See  Seattle  District  Council  of  Carpen- 
ters, et  al.  (Cisco  Construction  Company),  114 
NLRB  No.  12. 
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The  explanation  for  the  delay  is  found,  as  the 
Trial  Examiner  pointed  out,  in  the  credited  testi- 
mony of  Dias  and  Smedley.  According  to  them, 
while  Mussro  was  talking  to  the  Crowell  &  Larson 
employees,  he  reminded  them  that  Crook  was  being 
picketed,  told  them  they  should  not  work  while  a 
Crook  employee  was  repairing  equipment  at  the 
job  site,  asked  if  the  machines  on  which  Neuen- 
schwander  had  been  working  came  through  the 
picket  line,  took  the  serial  numbers  of  these  ma- 
chines, and  threatened  that  if  he  found  they  had 
come  through  the  picket  line  he  would  return  and 
''shut  down  tight. "^ 

Although  Dias  was  the  foreman  on  the  job,  and 
had  authority  to  order  the  men  back  to  work,  it 
does  not  follow,  as  the  Respondent  argues,  that  any 
work  stoppage  therefore  resulted  from  his  failure 
to  do  so.  As  Dias  explained  in  his  testimony,  he 
did  not  direct  the  men  to  return  to  work  because  of 
Mussro 's  threat  to  shut  down  the  operation  if  the 
men  did  not  assemble  as  he  directed.  The  immediate 
cause  of  the  failure  to  return  is  the  threat  itself. 

After  Neuenschwander  had  departed,  the  men  re- 
turned to  work  with  Mussro 's  permission.  The  work 


^We  agree  with  the  Trial  Examiner  that  Mussro 's 
denials  of  the  remarks  and  conduct  attributed  to 
him,  and  his  claim  that  he  took  the  serial  numbers 
in  j)ursuance  of  a  hobby  were  patently  incredi])le. 
Nor  does  the  fact  that  the  Crowell  &  Larson  em- 
ployees thereafter  operated  the  Crook  equipment, 
and  that  Mussro  never  did  return  to  sluit  down  tlie 
operation,  prove  that  he  did  not  threaten  to  do  so, 
as  the  Respondent  contends. 


Operating  Engineers,  Local  12  35 

stoppage  had  lasted  about  an  hour  after  the  end  of 
the  luncheon  recess,  and  the  employer  deducted  an 
hour's  wages  from  each  of  the  men.  This  is  hardly 
consistent  with  the  Respondent's  arguments  that 
the  men  were  delayed  in  returning  to  work  because 
their  foreman  failed  to  direct  them  to  do  so,  or  be- 
cause they  were  awaiting  delivery  of  equipment,  or 
because  of  the  other  equally  unpersuasive  reasons, 
unconnected  with  Mussro's  presence,  which  were 
advanced  by  the  Respondent. 

The  Respondent  states  in  its  brief,  as  to  Mussro's 
activity:  ''When  viewed  unemotionally,  this  inci- 
dent at  best  is  merely  a  sporadic  momentary  failure 
to  return  to  work."  But  the  determination  as  to 
whether  a  union  has  violated  the  Act  by  inducing 
a  proscribed  work  stoppage  does  not  depend  upon 
the  duration  of  the  stoppage.  As  Mussro's  conduct 
was  designed  to  cause  a  concerted  refusal  by  the 
Crowell  &  Larson  employees  to  work  while  Neuen- 
schwander  was  present,  the  extent  to  which  this 
purpose  met  with  success  is  immaterial."^ 


"^See  Associated  Musicians  of  Greater  New  York, 
110  NLRB  2166,  enf 'd.  NLRB  v.  Associated  Musi- 
cians, Nov.  3,  1955  (C.A.  2)  37  LRRM  2041.  In 
Local  11,  United  Brotherhood  of  Car^Denters  & 
Joiners  of  America,  AFL,  et  al.  (General  Millwork 
Corporation),  113  NLRB  No.  124,  p.  4,  the  Board 
stated:  "To  constitute  inducement  in  the  statutory 
sense,  it  is  not  necessary  that  the  union's  appeal 
succeed  in  producing  a  strike  or  concerted  refusal 
to  work ;  it  is  enough  that  the  appeal  was  made  with 
that  purpose." 


36  National  Labor  Relations  Board  vs. 

3.  The  Trial  Examiner  found,  and  we  agree, 
that  the  Respondent,  by  inducing  and  encouraging 
employees  of  McCammon-Wunderlich  Company  to 
refuse  to  perform  services  for  their  employer  with 
an  object  of  forcing  or  requiring  such  employer  to 
cease  doing  business  with  Shepherd,  violated  Sec- 
tion 8  (b)  (4)  (A)  of  the  Act. 

The  Respondent  began  picketing  the  Shepherd 
premises  on  May  23,  1955.  On  May  24,  one  Sterling 
and  an  unidentified  helper,  employees  of  Shepherd, 
went  to  a  job  site  of  McCammon  to  repair  some 
equipment  which  had  been  obtained  from  Shepherd. 
They  came  in  a  truck  bearing  Shepherd's  name. 
Hunter,^  the  Respondent's  job  steward  on  this 
project,  asked  Sterling  if  the  Shepherd  shop  was 
being  picketed,  and  Sterling  admitted  that  it  was. 
Hunter  then  asked  Sterling  if  he  intended  to  do 
some  work  there.  When  Sterling  replied  that  he 
did,  Hunter  threatened  to  close  the  job  down  while 
Sterling  was  working  there.  Hunter  proceeded  to 
drive  about  the  project  giving  the  "thumbs  up" 
signal  to  cease  work.  The  equipment  operators 
stopped  working  and  congregated  at  a  central  point. 
According  to  the  uncontradicted  testimony  of  Wag- 
goner, the  superintendent  of  the  project,  which  we 


^On  the  basis  of  Sterling's  descri^^tion  of  the  in- 
dividual he  referred  to  as  "Hunt"  and  the  testi- 
mony of  other  witnesses  about  this  incident,  we  find 
that  "Hunt"  was  a  designation  of  Hunter.  We  also 
find  that  Hunter's  conduct  with  relation  to  the 
Shepherd  employees  was  within  the  scope  of  his 
general  authority  as  a  union  steward. 
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credit,  upon  being  informed  about  the  work  stop- 
page, lie  directed  Sterling  to  leave,  and  then  told 
Hunter  that  Sterling  was  leaving  and  Hunter  could 
tell  the  men  to  go  back  to  work.  Work  was  resumed 
upon  Sterling's  departure.  Estimates  of  the  length 
of  the  work  stoppage  varied  from  20  to  45  minutes. 

Like  the  Trial  Examiner,  we  find  no  merit  in  the 
Respondent's  contention  that  the  work  stoppage 
was  a  voluntary  spontaneous  action  engaged  in  by 
the  operators  without  any  inducement  from  the  Re- 
spondent and,  in  fact,  without  even  its  knowledge. 
Hunter  did  not  testify.  Two  employees  called  by 
the  Respondent,  Luther  and  Thomason,  testified 
that  before  work  began  at  4:00  a.m.  on  the  day  of 
the  Shepherd  truck  incident,  a  number  of  the  equip- 
ment operators  met  and  agreed  to  stop  working  if 
a  nonunion  man  came  on  the  job,  or  as  Thomason 
put  it  on  cross-examination,  "if  the  Shepherd  truck 
came  on  the  job."  These  two  witnesses  were  vague 
and  contradictory  in  their  testimonj^  about  the 
meeting.  However,  they  were  consistent  in  asserting 
that  Hunter,  who  worked  the  same  shift  and  gen- 
erally arrived  10  or  15  minutes  before  work  began, 
was  not  present,  that  they  did  not  know  where  he 
was,  and  that  no  other  union  representative  took 
j^art  in  the  meeting.  Both  testified  also  that  when 
the  Shepherd  tiiick  appeared,  various  operators 
drove  around  giving  the  thumbs  ujd  signal.  Again 
there  was  vagueness  and  contradiction  in  their  tes- 
timony as  to  the  identity  of  the  operators  who  did 
so,  but  the  same  unanimity  that  Hunter  was  not  in 
sight. 
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Under  all  the  circumstances  and  on  the  entire 
record,  including  the  fact  that  the  Trial  Examiner 
stated  that  he  had  ''serious  doubts  concerning  the 
veracity  of  this  testimony,"  we  do  not  credit  the 
testimony  of  Luther  and  Thomason. 

As  the  Trial  Examiner  also  found,  other  indica- 
tions that  Hunter  caused  an  unlawful  work  stop- 
page are  shown  by  the  fact  that  Foreman  Green 
heard  Hunter  direct  a  crane  operator  to  stop  work- 
ing while  the  Shepherd  truck  was  there  or  risk  a 
$100  fine.  When  Green  asked  Hunter  the  reason 
for  this  action,  Hunter  told  him  there  was  a  Shep- 
herd truck  on  the  job  and  so  the  job  was  shut  down. 
When  the  crane  operator  asked  Green  what  he 
should  do,  Green  advised  him  to  comply.  The  Re- 
spondent maintains  that  the  crane  operator's  work 
stoppage  was  therefore  attributable  to  Green  rather 
than  to  the  Respondent.  It  is  obvious,  however,  that 
the  foreman's  permission  to  the  operator  to  comply 
with  Hunter's  demand  rather  than  subject  himself 
to  a  fine  was  not  the  real  cause  of  the  operator's 
work  stoppage  and  cannot  absolve  the  Respondent 
of  liability  for  Hunter's  threats. 

Finally,  the  Trial  Examiner  found,  in  connection 
with  this  Shepherd  incident,  that  Waggoner  called 
Seymour,  a  representative  of  the  Respondent,  at 
the  union  office,  and  protested  the  work  stoppage. 
Seymour  told  him  that  as  there  was  a  picket  line 
at  the  Shepherd  shop.  Shepherd  employees  would 
not  be  permitted  to  work  at  the  project.  Upon 
inquiry  by  Waggoner,  Seymour  stated  that  Shep- 
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herd  employees  could  not  do  even  the  work  called 
for  by  warranties  on  the  equipment  obtained  from 
Shepherd,  and  that  Waggoner  could  not  purchase 
parts  from  Shepherd.  Seymour  did  not  testify.  The 
Respondent  contends  that  Sejnnour  was  not  ade- 
quately identified  and  was  not  shown  to  be  an  agent 
of  the  Respondent.  Waggoner  testified,  however, 
that  he  called  the  union  office  and  asked  for  Sey- 
mour, and  that  when  a  man  who  identified  himself 
as  Seymour  came  to  the  telephone,  Waggoner  rec- 
ognized his  voice  from  prior  conversations.  Further- 
more, Seymour  is  identified  in  the  record  as  per- 
sonal representative  to  Bronson,  business  manager 
of  the  Respondent. 

In  conclusion,  we  are  convinced,  from  the  entire 
record,  that  the  Respondent  caused  the  McCammon 
employees  to  engage  in  a  prohibited  work  stoppage 
in  order  to  force  McCammon  to  stop  doing  business 
with  Shepherd.  As  we  found  above,  the  Respondent 
engaged  in  similar  unlawful  activity,  involving  em- 
ployees of  Crowell  &  Larson,  directed  against 
Crook.  The  complaint  alleged,  and  the  Trial  Ex- 
aminer found,  that  certain  other  acts  of  the  Re- 
spondent, involving  other  employers  than  McCam- 
mon and  Crowell  &  Larson,  also  constituted  sec- 
ondary boycotts  in  violation  of  the  Act.  As  we 
would  issue  the  same  kind  of  restraining  order 
against  the  Respondent  whether  it  was  predicated 
on  one  or  more  violations  of  this  type,  we  are  of 
the  opinion  that  "no  good  purpose  could  be  served 
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in  considering  each  incident  separately  with  a  view 
of  determining  whether  it  constitutes  a  violation."^ 

According,  without  passing  upon  the  other  in- 
cidents discussed  in  the  Intermediate  Report,  we 
find  that  the  Respondent  violated  Section  8  (b)  (4) 
(A)  as  to  both  of  the  employers  herein  by  inducing 
and  encouraging  employees  of  Crowell  &  Larson  to 
refuse  to  perform  services  for  their  employer  with 
an  object  of  forcing  or  requiring  such  employer  to 
cease  doing  business  with  Crook,  and  by  inducing 
and  encouraging  employees  of  McCammon-Wun- 
derlich  Company  to  refuse  to  perform  services  for 
their  employer  with  an  object  of  forcing  or  requir- 
ing such  employer  to  cease  doing  business  with 
Shepherd. 

C.     The  Violations  of  Section  8  (b)  (4)  (B) 
of  the  Act 

4.  The  Trial  Examiner  found,  and  we  agree, 
that  the  Respondent,  in  inducing  and  encouraging 
employees  of  Crowell  &  Larson  to  refuse  to  perform 


9Joliet  Contractors  Assn.  v.  NLRB,  202  F.  2d  606 
(C.A.  7,  1953),  cert,  denied  346  U.  S.  824. 

Tlie  Respondent  states  in  its  brief,  in  connection 
with  the  McCammon  incident :  ' '  Even  though  a  find- 
ing of  a  technical  violation  might  be  made,  which 
we  do  not  concede,  standin.o-  alone  as  it  now  does,  it 
is  not  sufficient  to  warrant  a  finding  of  a  violation 
of  8(b)  (4)."  We  are  satisfied,  however,  that  the 
violation  we  have  found  based  u])on  tlie  McCammon 
incident  was  not  merely  a  technical  one.  Further- 
more, as  set  forth  above,  such  a  violation  warrants 
the  issuance  of  an  order  whether  or  not  it  stands 
alone. 
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services  for  their  employer,  had  as  an  objective 
forcing  or  requiring  Crook  to  bargain  with  it  as  the 
representative  of  the  Crook  employees  without  hav- 
ing been  certified  as  such  representative,  in  viola- 
tion of  Section  8  (b)   (4)  (B)  of  the  Act. 

The  Respondent  began  picketing  the  Crook  prem- 
ises about  February  17,  1955.  The  pickets  were 
withdrawn  when  Crook  entered  into  a  consent  elec- 
tion agreement  with  the  Respondent  on  March  3. 
The  employees  voted  against  representation  by  the 
Respondent  in  the  ensuing  election.  Thereafter  the 
picketing  was  resumed  and  has  been  conducted 
intermittently  since  then. 

On  May  11,  1955,  the  Respondent  sent  a  letter  to 
a  number  of  employers  in  the  area,  including  Crook. 
This  letter  was  signed  jointly  by  representatives  of 
tlie  Respondent  and  of  another  union.  It  was  signed 
for  the  Respondent  by  Seymour,  personal  repre- 
sentative, on  behalf  of  Business  Manager  Bronson. 
The  letter  was  as  follows: 

During  the  past  several  months,  we  have  at 
various  times,  attempted  to  arrange  a  meeting 
with  the  Equipment  Distributors  in  Southern 
California,  for  the  purpose  of  discussing  an 
Agreement  between  your  firm  and  the  below 
signatory  Unions. 

The  Operating  Engineers,  in  handling  the 
procedures,  have  been  advised  by  Mr.  W.  W. 
Shepherd  of  the  Shepherd  Machinery  Com- 
pany, that  he,  Mr.  Shepherd,  had  been  dele- 
gated by  the  various  firms,  to  speak  for  them. 
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In  discussing  this  issue  with  Mr.  Shepherd,  it 
was  evident  that  we  could  not  proceed  and 
enter  into  negotiations. 

We  are,  therefore,  requesting  that  a  repre- 
sentative of  your  Company  be  present  May  16, 
1955,  at  10:00  a.m.  at  the  Operating  Engineers' 
Building,  2323  West  8th  Street,  Los  Angeles, 
California,  for  the  purpose  of  entering  into  ne- 
gotiations with  the  Unions  involved,  to  con- 
clude a  workable  Agreement.  The  Unions  w411 
have  a  proposal  to  offer  at  this  meeting. 

On  May  16,  Crook  filed  its  petition  which  was 
incorporated  with  several  other  employer  petitions 
in  the  Casey-Metcalf  case.io  On  May  17,  the  Re- 
spondent wrote  to  the  Board  in  connection  with  the 
petitions  in  Casey-Metcalf,  that  it  did  not  claim  to 
represent  a  majority  of  the  employees  in  any  of 
the  units  set  forth  in  those  petitions.  About  a  w^eek 
or  10  days  later,  however,  Seymour  called  W.  G. 
Crook,  principal  stockholder  of  Crook,  and,  accord- 
ing to  the  latter 's  uncontradicted  testimony,  re- 
quested an  appointment,  stating  that  ''he  would 
like  to  make  an  agreement  with  us  and  a  contract 
as  to  our  labor  situation." 

The  Respondent  rejoeated,  at  the  hearing  and  in 
its  brief,  its  disavowal  of  any  claim  to  be  the  bar- 
gaining representative  of  the  Crook  employees.  It 
sought  to  justify  the  continued  picketing  of  the 
Crook  premises  on  the  grounds  that  it  was  in  pro- 


loSee  footnote  3  above. 
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test  of  (1)  an  alleged  discriminatory  discharge  of 
ten  employees,  and  (2)  the  performance  by  non- 
union employees  of  work  involving  the  maintenance 
and  repair  of  equipment  operated  by  the  Respond- 
ent's members,  as  jurisdiction  over  such  work  had 
been  awarded  to  the  Respondent  by  the  American 
Federation  of  Labor. 

The  testimony  of  credited  witnesses  establishes 
that  the  ten  employees  were  laid  off,  are  being 
called  back  to  work  as  business  operations  warrant, 
and  were  permitted  to  vote  in  the  consent  election 
without  challenge.  Moreover,  although  the  layoffs 
occurred  on  February  15,  the  Respondent  ceased 
picketing  after  the  consent  election  agreement  was 
entered  into  on  March  3,  and  resumed  after  the 
election  results  were  announced.  It  is  evident  there- 
from that  the  picketing  was  not  directed  against 
the  layoffs  but  was  designed  to  obtain  recognition 
despite  the  adverse  election  results.  We,  therefore, 
find  no  merit  in  the  Respondent's  first  ground  for 
maintaining  the  picket  line.  We  likewise  find  no 
merit  in  the  second  ground  as  the  Respondent's  ac- 
tions in  some  of  the  situations  discussed  in  the  In- 
termediate Reporfii  did  not  involve  the  mainte- 
nance or  repair  of  equipment  operated  by  its  mem- 
bers. Moreover  an  intra-union  ruling  cannot  con- 
stitute  a  defense   to  unlawful   conduct,i2  ^qj.   ^an 


iiAlthough  we  have  not  passed  upon  the  legal  ef- 
fect of  these  incidents,  we  find  that  they  occurred 
as  set  forth  in  the  Intermediate  Report. 


i^Sub  Grade  Engineering  Company,  93  NLRB 
406,  407. 
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secondary  boycott  acti^dty  be  justified  on  the 
gi'oimd  that  the  union  involved  had  a  motive  which 
would  have  been  lawful  if  the  activity  had  been 
lawful.  13 

Accordingly,  we  find  that  the  Eespondent's  re- 
peated disclaimers  of  representative  status  were  not 
made  in  good  faith  in  view  of  its  picketing  and 
other  inconsistent  conduct  detailed  above,  mani- 
festing a  desire  to  gain  representative  status  with- 
out Board  certification. ^^  We  find,  therefore,  upon 
the  entire  record,  that  an  objective  of  the  Re- 
spondent's conduct  was  to  force  or  require  Crook 
to  recognize  it  as  the  collective  bargaining  repre- 
sentative of  the  Crook  employees  without  its  having 
been  selected  as  such  representative,  in  violation  of 
Section  8  (b)  (4)  (B)  of  the  Act. 

5.  The  Trial  Examiner  found,  and  we  agree, 
that  the  Respondent,  in  inducing  and  encouraging 
employees  of  McCammon-Wunderlich  Company  to 
refuse  to  perform  services  for  their  employer,  had 
as  an  objective  forcing  or  requiring  Shepherd  to 
bargain  with  it  as  the  representative  of  the  Shep- 
herd  employees   without   having  been   certified   as 


i^Washington-Oregon  Shingle  Weavers'  District 
Council,  et  al.  (Sound  Shino'le  Co.),  101  NLRB 
1159,  enf'd.  NLRB  v.  Shingle  Weavers'  Couhcil, 
211  F.  2d  149  (C.A.  9,  1954). 


i4Francis  Platins:  Co.,  109  NLRB  35:  Petrie's, 
108  NLRB  1318;  Pasco-Kennewick  Building 
Trades  Council  (Cisco  Construction  Co.),  Ill 
NLRB  1255. 
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such  representative,  in  violation  of  Section  8  (b) 
(4)  (B)  of  the  Act. 

In  about  January,  1955,  a  union  representative 
got  in  touch  with  Montgomery,  the  assistant  gen- 
eral manager  of  Shepherd,  and,  according  to  the 
latter 's  uncontradicted  testimony,  stated  "that  the 
union  would  like  to  establish  a  contract  with  the 
ShejDherd  people  *  *  *"  During  March  and  April, 
Bronson  and  Seymour  approached  Montgomery 
several  times  to  discuss  a  contract.  At  one  point 
they  submitted  a  contract  in  effect  at  another 
similar  operation,  and  requested  that  Shepherd 
enter  into  such  a  contract.  Montgomery  suggested 
that,  as  the  Respondent  had  not  established  that  it 
represented  the  Shepherd  employees,  it  should  seek 
a  Board  election.  The  representatives  of  the  Re- 
spondent replied  that  no  election  was  desired. 

Shepherd  filed  a  representation  petition  with  the 
Board  on  April  8,  but  it  was  dismissed  by  the  Re- 
gional Director  following  the  Respondent's  filing 
on  April  15  of  a  disclaimer  of  representative  in- 
terest. Thereafter  the  Respondent  distributed  a 
notice  to  the  Shepherd  employees  requesting  them 
to  attend  a  meeting  to  discuss  representation,  and 
Shepherd  received  the  Respondent's  May  11  writ- 
ten request,  set  forth  above,  to  meet  and  discuss 
an  agreement.  Shepherd  considered  these  actions 
inconsistent  with  the  Respondent's  disclaimer,  and 
again  filed  a  petition  on  May  15  (21-RM-350), 
which  was  one  of  the  petitions  filed  in  the  Casey- 
Metcalf  case,  supra.   On  May  17  the   Respondent 
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filed  with  the  Board  the  disclaimer  referred  to 
above  in  connection  with  Crook.  On  May  20,  be- 
cause of  the  Respondent's  disclaimer,  Shepherd 
withdrew  its  petition,  and  the  withdrawal  was  ap- 
proved on  June  15. 

After  Montgomery  took  the  position  that  a  Board 
election  should  be  sought,  Bronson  and  Seymour 
discontinued  their  negotiations  with  Shepherd.  The 
Respondent  began  picketing  Shepherd  about  May 
23,  picketed  continuously  until  a  few  weeks  before 
the  hearing,  and  has  picketed  intermittently  since 
then. 

The  Respondent  maintains  that  it  was  picketing 
Shepherd  to  protect  its  grant  of  jurisdiction  over 
work  which  was  being  done  by  nonunion  Shepherd 
employees.  We  found  this  same  contention  without 
merit  as  to  the  Crook  picketing,  and  are  similarly 
convinced,  upon  the  entire  record,  that  it  w^as  not 
the  real  reason  for  picketing  Shepherd.  Accord- 
ingly, we  are  convinced,  and  find,  that  the  Respond- 
ent's disclaimers  are  of  no  effect  in  view  of  its 
inconsistent  actions.  We  further  find,  upon  the  en- 
tire record,  that  one  of  the  Respondent's  objectives 
was  to  force  or  require  Shepherd  to  recognize  it  as 
the  collective  bargaining  representative  of  the  Shep- 
herd employees  without  its  having  been  selected  as 
such  representative,  in  violation  of  Section  8  (b) 
(4)   (B)  of  the  Act.15 


i^We  do  not  adopt  the  Trial  Examiner's  limita- 
tion that  this  was  an  objective  of  the  Respondent 
''at  least  until  and  on  May  11,  1955,"  but  find  that 
it  has  been  a  continuing  objective  of  the  Respond- 
ent. 
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Order 

Upon  the  entire  record  in  this  case,  and  pursuant 
to  Section  10(c)  of  the  National  Labor  Relations  Act, 
as  amended,  the  National  Labor  Relations  Board 
hereby  orders  that  the  Respondent,  International 
Union  of  Operating  Engineers,  Local  12,  Los  An- 
geles, California,  its  officers,  representatives, 
agents,  successors,  and  assigns,  shall: 

1.     Cease  and  desist  from: 

(a)  Inducing  and  encouraging  the  employees  of 
Crowell  &  Larson,  or  any  other  employer,  to  engage 
in  a  strike  or  concerted  refusal  in  the  course  of 
their  employment  to  perform  any  services  for  their 
employer  where  an  object  thereof  is  to  force  or  re- 
quire Crowell  &  Larson,  or  any  other  employer,  to 
cease  doing  business  with  Crook  Company,  or  to 
force  or  require  Crook  Company  to  recognize  or 
bargain  with  the  above-named  labor  organization  as 
the  collective  bargaining  representative  of  its  em- 
ployees, unless  and  until  said  labor  organization 
has  been  certified  as  such  bargaining  representative 
in  accordance  with  the  provisions  of  Section  9  of 
the  Act. 

(b)  Inducing  and  encouraging  the  employees  of 
McCammon-Wunderlich  Company,  or  any  other 
employer,  to  engage  in  a  strike  or  concerted  refusal 
in  the  course  of  their  employment  to  perform  any 
services  for  their  employer  where  an  object  thereof 
is  to  force  or  require  McCammon-Wunderlich  Com- 
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pany,  or  any  other  employer,  to  cease  doing  busi- 
ness with  Shepherd  Machinery  Company,  or  to 
force  or  require  Shepherd  Machinery  Company  to 
recognize  or  bargain  with  the  above-named  labor 
organization  as  the  collective  bargaining  represent- 
ative of  its  employees  unless  and  until  said  labor 
organization  has  been  certified  as  such  bargaining 
representative  in  accordance  with  the  provisions  of 
Section  9  of  the  Act. 

2.  Take  the  following  affirmative  action,  which 
the  Board  finds  will  effectuate  the  policies  of  the 
Act: 

(a)  Post  at  its  business  office  in  Los  Angeles, 
California,  copies  of  the  notice  attached  hereto  as 
Appendix  A.i^  Copies  of  said  notice,  to  be  fur- 
nished by  the  Regional  Director  for  the  Twenty- 
first  Region,  shall,  after  being  duly  signed  by  the 
official  representative  of  the  Respondent,  be  posted 
by  it  immediately  upon  receipt  thereof,  and  main- 
tained by  it  for  a  period  of  sixty  (60)  consecutive 
days  thereafter,  in  conspicuous  places,  including 
all  places  where  notices  to  members  are  customarily 
posted.  Reasonable  steps  shall  be  taken  by  the  Re- 
spondent to  insure  that  said  notices  are  not  altered, 
defaced,  or  covered  by  any  other  material. 


^^In  the  event  this  Order  is  enforced  by  a  decree 
of  a  United  States  Court  of  Appeals,  there  shall  be 
substituted  for  the  words  "Pursuant  to  a  Decision 
and  Order"  the  words  "Pursuant  to  a  Decree  of 
the  United  States  Court  of  Appeals  Enforcing  an 
Order." 
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(b)  Notify  the  Regional  Director  for  the  Twen- 
ty-first Region,  in  writing,  within  ten  (10)  days 
from  the  date  of  this  Order,  what  steps  the  Re- 
spondent has  taken  to  comply  herewith. 

Dated,  Washington  D.  C,  January  9,  1956. 

[Seal]  NATIONAL  LABOR 

RELATIONS  BOARD, 

BOYD  LEEDOM, 

Chairman, 

IV AR  H.  PETERSON, 
Member, 

PHILIP  RAY  RODGERS, 

Member. 


Appendix  A 

Notice 

To  All  Members  of  International  Union 
Of  Operating  Engineers,  Local  12 

Pursuant  To 
A  Decision  and  Order 

of  the  National  Labor  Relations  Board,  and  in  order 
to  effectuate  the  policies  of  the  National  Labor  Re- 
lations Act,  as  amended,  we  hereby  notify  you  that : 

We  Will  Not  induce  or  encourage  the  employees 
of  Crowell  &  Larson,  or  any  other  employer,  to  en- 
gage in  a  strike  or  concerted  refusal  in  the  course  of 
their  employment  to  perform  any  services  for  their 
employer  where  an  object  thereof  is  to  force  or  re- 
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quire  Crowell  &  Larson,  or  any  other  employer,  to 
cease  doing  business  with  Crook  Company,  or  to 
force  or  require  Crook  Company  to  recognize  or 
bargain  with  us  as  the  collective  bargaining  repre- 
sentative of  its  employees,  unless  and  until  we  have 
been  certified  as  such  bargaining  representative  in 
accordance  with  the  provisions  of  Section  9  of  the 
National  Labor  Relations  Act. 

We  Will  Not  induce  or  encourage  the  employees 
of  McCanmion-Wunderlich  Company,  or  any  other 
employer,  to  engage  in  a  strike  or  concerted  refusal 
in  the  course  of  their  employment  to  perform  any 
services  for  their  employer  where  an  object  thereof 
is  to  force  or  require  McCaimnon-Wunderlich  Com- 
pany, or  any  other  employer,  to  cease  doing  business 
with  Shepherd  Machinery  Company,  or  to  force  or 
require  Shepherd  Machinery  Company  to  recognize 
or  bargain  with  us  as  the  collective  bargaining  rep- 
resentative of  its  employees,  unless  and  until  we 
have  been  certified  as  such  bargaining  representa- 
tive in  accordance  \\4th  the  provisions  of  Section  9 
of  the  National  Labor  Relations  Act. 

Dated 

INTERNATIONAL  UNION  OF  OPERATING 
ENGINEERS,  LOCAL  12 

(Labor  Organization.) 

By  

(Representative. )  ( Title. ) 

This  notice  must  remain  posted  for  60  days  from 
the  date  hereof,  and  must  not  bo  altered,  defaced,  or 
covered  by  any  other  material. 
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Before  the  National  Labor  Relations  Board 
Twenty-First  Region 

Case  Nos.  21-CC-198  and  21-CC-200 

In  the  Matter  of : 

INTERNATIONAL    UNION   OF    OPERATING 
ENGINEERS,  LOCAL  No.  12, 

and 

MRS.  EDWIN  SELVIN. 

PROCEEDINGS 

Pursuant    to    notice,    the    above-entitled    matter 
came  on  for  hearing  at  1 :30  o'clock  p.m. 

Before:    Wallace  E.  Royster,  Trial  Examiner. 

Appearances : 

ERNEST  L.  HEIMANN, 

Appearing  on  Behalf  of  the  General  Coim- 
sel  of  the  National  Labor  Relations 
Board. 

JAMES  M.  NICOSON, 
DAVID  SOKOL, 

Appearing  on  Behalf  of  International 
Union  of  Operating  Engineers. 

MRS.  EDWIN  SELVIN, 

Appearing  on  Behalf  of  Crook  Company 
and  Shepherd  Machinery  Company. 
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(The  documents  heretofore  marked  General 
Counsel's  Exhibits  Nos.  1-A  to  l-I,  inclusive, 
for  identification,  were  received  in  [5*]  evi- 
dence.) 


RALPH   STERLING 
a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  Heimami: 

*     *     * 

Q.     By  whom  are  you  employed,  Mr.  Sterling? 

A.     Shepherd  Machiner}^  Company. 

Q.    And  what  is  your  job  there? 

A.     I  am  a  field  mechanic. 

Q.     And  how  long  have  you  been  so  employed? 

A.     Going  on  nine  years. 

Q.  I  see.  Now,  on  or  about  May  24th,  were  you 
sent  out  to  a  job  in  Stone  Canyon?  A.     I  was. 

Mr.  Nicoson:  Just  a  minute.  I  move  to  strike 
that  answer  for  the  purpose  of  interposing  an  ob- 
jection. 

I  object  to  any  and  all  testimony  or  evidence  with 
respect  to  this  or  any  other  evidence,  with  respect 
to  so-called  McCammon-Wunderlich,  for  reason 
there  is  no  charge  on  file  with  the  board  or  before 
the  Board,  or  before  the  Trial  Examiner,  [120] 
which   sustains   any   alle^'ation   of   this   complaint. 


•Page  numbering  appearing  at  top  of  page  of  oriiftnal  Reporter^ 
Transcript  of  Record. 
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(Testimony  of  Ralph  Sterling.) 

Q.     (By  Mr.  Heimann)  :    All  right,  what  did  you 
go  out  there  [121]  for? 

*  *       -x- 

The  Witness :    I  was  sent  out  to  fix  a  brake  band 
on  a  big  tractor. 

Q.     (By  Mr.   Heimann):     Who   sent  you   out? 
A.     Shepherd  Machinery. 

*  *     * 

Q.     (By  Mr.   Heimann)  :     All   right,   you   were 
supposed  to  put  brake  bands  into  a  tractor? 
A.     That  is  right. 


Q 

Q 

A 
9:30 

Q 
A 

Q 


And,  did  you  go  out  there?  A.     I  did. 

And,  when  did  you  arrive  out  there? 
I  would  say   somewhere  between   9:00   and 
and 


How  did  you  go  out  there  ? 
I  went  out  in  the  company  pick-up. 
Was  the  name  of  the  company  appearing  on 
the  pick-up?  A.     It  did. 

Q.     Did  you  talk  to  anyone  there? 
A.     Yes;  I  did.  [122] 
Q.     To  whom  did  you  talk? 
A.     I  talked  to  Mr.  Wagonner. 
Q.     Who  is  Mr.  Wagonner? 
A.     The  gentleman  sitting  over  there ;  the  Super- 
intendant  on  Stone  Canyon. 

*     *     * 

Q.     And  then  what  did  you  do? 

A.     Well,  I  drove  out  there.    When  I  get  there, 
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(Testimony  of  Ralph  Sterling.) 

there  is  a  guy  on  Number  12  Patrol,  drives  up  and 

asked  me  if  I  was  going  to  work  out  there. 

Q.     All  right,  describe  that  guy*? 

Mr.   Nicoson:     Pardon  me.   Number   12,   what? 

The  Witness:    Patrol,  that  is  the  motor  grader. 

Mr.  Nicoson:    You  say  he  drove  up? 

The  Witness:    Yes. 

Q.  (By  Mr.  Heimann) :  You  say  he  drove  up 
on  his  motor  grader?  A.     He  did. 

Q.  All  right.  Do  you  know  the  name  of  that 
man?  A.     Well,  his  name  is  Hunt.  [123] 

*     *     * 

Q.     Will  you  describe  the  man? 

A.  I  would  say  he  weighed  around  one  hundred 
and  eighty,  seventy-five  to  one  hundred  and  eighty. 
He  has  a  sort  of  sandy  complexion. 

Q.    About  how  tall? 

A.     I  would  say  around  five,  nine. 

Q.     About  how  old? 

A.     I  would  say  between  thirty  and  forty. 

Q.     And  what  color  of  hair,  if  you  remember? 

A.     Sort  of  indo-red,  sort  of  sandy. 

Q.     Did  you  say  dusty,  or  sort  of? 

A.  It  is  not  what  you  call  a  red.  Sort  of  in  be- 
tween a  red  and  a  brunette,  I  would  say. 

Q.  I  see.  All  right,  was  anybody  else  present 
when  he  talked  to  you? 

A.  Well,  there  was  a  kid  witli  me.  T  took  a 
helper.  He  was  standing  over  by  the  pick-up. 

Q.     What  was  the  name  of  the  kid? 
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(Testimony  of  Ralph  Sterling.) 

A.     Ed,  is  all  I  know.  [124] 

Q.     Pardon? 

A.     Ed.   All  I  know  is  his  first  name. 

Q.     He  is  another  Shepherd  employee'? 

A.     That  is  right. 

Q.  All  right;  now,  what  did  Mr.  Hunter  say 
to  you,  what  did  you  say  to  him? 

A.  He  asked  me  if  I  was  going  to  work  out  there. 
I  told  him  I  was.  He  said,  "If  you  do,  I  will  close 
the  job  down.  I  got  authority  to  do  so."  I  told 
him  I  was  on  a  warranty  job.  I  told  him  that  Mr. 
Wagonner  would  have  to  come  down  and  ask  me 
to  leave  or  I  would  have  to  go  ahead  with  the  pro- 
cedure. 

*  *     * 

Q.  (By  Mr.  Heimann)  :  Did  he  say  anything 
about  Shepherd? 

A.  Yes;  he  asked  me  if  there  wag  a  picket  line 
around  Shepherd.  [125] 

Q.     What  did  you  answer? 

A.     I  told  him  there  was. 

Q.  All  right,  so  what  did  you  do  then;  what  did 
he  do  then? 

A.  I  walked  over  to  Bob  Brussel,  Master  Me- 
chanic on  Stone  Canyon,  I  told  him  what  took  place. 

*  *     * 

The  Witness:  I  told  him  what  the  man  told  me 
he  was  going  to  do.  He  was  going  to  close  the  job 
down. 

Q.     What  did  he  do  about  it? 
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A.  He  asked  me  to  stand  by  until  he  went  up  to 
the  office  to  see  Mr.  Wagonner  in  the  meantime. 
Then  the  man  drove  around  and  closed  the  job  down. 

Q.     How  did  he  close  the  job  down? 

A.  He  drove  around  on  Number  tw^elve  sticking 
up  his  thumbs;  it  would  be  like  this  [126]  (indi- 
cating). 

*     *     * 

Q.  (By  Mr.  Heimann)  :  Mr.  Sterling,  are  you  a 
member  of  any  union?  A.     I  am. 

Q.     What  union?  A.     Local  3,  Engineers. 

Q.  Do  you  have  frequent  occasions  to  go  out  on 
construction  jobs?  A.     Can  I  have  that  again? 

Q.  Do  you  have  occasion  to  go  out  on  construc- 
tion jobs  frequently? 

A.  Well,  I  followed  construction  jobs  for  quite 
a  few'  years ;  I  have. 

Q.  I  see.  Have  you  ever  seen  that  signal,  thumbs 
up,  used  before?  A.     I  have. 

Q.     Once,  or  more  than  once? 

A.     More  than  once. 

Q.    What  was  the  result  of  that  signal  ? 

A.  You  pull  in.  The  signal  of  that  is  quitting 
time,  pull  in  for  lunch,  or  anytime  they  want  you 
to  pull  in. 

Q.  Now,  what  happened  after  that  thumbs  sig- 
nal? 

A.  Why,  the  operators  started  to  pull  in  aiid 
parking  their  equipment. 

Q.     All  of  them  you  saw?  [127] 
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(Testimony  of  Ralph  Sterling.) 
A.     All  I  could  see.  [128] 


Q.  (By  Mr.  Heimann) :  All  right.  Now,  did 
you  have  any  further  conversation  with  that  Mr. 
Hunt,  as  you  recall? 

A.  I  did  after  Mr.  Wagonner  came  down  and 
asked  me  to  leave  the  job. 

*  *     * 

Q.     All  right  then,  go  on. 

A.  Mr.  Bothel  went  up  and  talked  to  Mr.  Wag- 
onner. Mr.  Wagonner  came  down  and  asked  me  to 
pull  off  the  job  so  the  men  could  go  back  to  work, 
until  he  could  contact  the  union  and  find  out  what 
it  was  all  about. 

I  had  a  brake  band  that  I  brought  up  for  them 
that  belonged  to  them. 

Q.  Was  that  for  the  tractor  you  were  supposed 
to  repair?  A.     No;  it  was  not. 

Q.     It  was  another  brake  band  ? 

A.  Yes.  I  started  to  leave  it  with  Mr.  Bothel, 
he  asked  me  to.  Mr.  Hunt  comes  up  and  tells  him 
he  can't  accept  the  part.  [129] 

*  *     * 

Q.     (By  Mr.  Heimann)  :    All  right. 

A.  I  asked  him  why  I  couldn't  leave  the  band; 
the  band  that  belonged  to  them. 

Q.     To  whom? 

A.  To  McCammon-Wunderlich.  He  said  he 
didn't  know  that.  So,  he  went  ahead  and  allowed  me 
to  leave  the  band. 
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Q.     All  right.    And,  did  you  leave  then? 

A.    I  did. 

Q.  Did  you  see  whether  the  job  was  running 
again,  when  you  left? 

A.  Well,  they  didn't  start  up  until  I  got  up  on 
top  of  the  hill.  I  looked  back  and  noticed  they  had 
started  pulling  out  again.  [130] 

*     *     * 

Q.  Did  Mr.  Hunt  say  anything  to  you  at  any 
time  as  to  when  the  work  will  go  on.  When  the 
operators  will  continue  working? 

A.     When  I  left;  yes.   [131] 

Q.     Just  what  did  he  say? 

A.  He  said,  "When  you  get  off  the  job,  we  will 
go  back  to  work." 

Q.     All  right.  And,  when  did  he  tell  you  that  ? 

A.  He  told  me  that  when  we  had  to  talk  about 
the  brake  band. 

Q.     I  see. 

Mr.  Heimann:     No  further  questions. 

Cross-Examination 

By  Mr.  Nicoson:  [132] 

»     *     * 

Q.  Mr.  Wagomicr?  What  did  Mr.  Wagonner 
tell  you  ? 

A.  Mr.  Wagonner  asked  me  to  pull  off  the  job  so 
the  operators  would  go  back  to  work,  so  that  he 
could  find  out  what  it  was  all  about. 

Q.     How  much  time  did  all  this  take  ?  [141] 
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A.  I  would  say  a  period  of  twenty  or  thirty 
minutes. 

Q.     So  that,  when  Mr.   Wagonner  told  you  to 

drive  off  the  job,  you  went  off? 

A.     That  is  right. 

*     *     * 

Q.  (By  Mr.  Nicoson) :  Didn't  you  say  you  told 
Mr.  Hunt  you  were  going  to  stay  on  the  job  until 
Mr.  Wagonner  told  you  to  [142]  get  off? 

A.  I  told  him  I  would  have  to  stay  until  Mr. 
Wagoimer  asked  me  to  leave. 

Q.  So  you  did  stay  there  until  Mr.  Wagonner 
asked  you  to  leave  ?  A.I  did. 

Q.  When  Mr.  Wagonner  asked  you  to  leave,  you 
left?  A.    I  did.  [143] 


Recross  Examination 
By  Mr.  Nicoson : 

Q.  Mr.  Sterling,  will  you  describe  the  truck  that 
you  were  driving  that  morning? 

Trial  Examiner :    Could  you  speak  a  little  louder  ? 

Q.  (By  Mr.  Nicoson)  :  I  am  soriy.  Mr.  Sterl- 
ing, will  you  please  describe  the  truck  that  you  drove 
that  morning  ? 

A.  I  mil.  It  is  a  Chevrolet,  three-quarter  ton 
pick-up,  painted  yellow.  It  had  a  big  sign  on  each 
side  of  the  Shepherd  Tractor  and  Equipment  Com- 
pany. [146] 
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JIMMY  C.  GREEN 
a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 

By  Mr.  Heimann :  [151] 

*     *     * 

Q.     What  is  your  occupation,  Mr.  Green? 
A.     Carpenter  foreman. 


Q 


And,  for  whom  do  you  work  ? 


A.     McCammon-Wunderlich  Company. 

Q.    And  where  do  you  work  ? 

A.     Stone  Canyon  Reservoir. 

Q.     And  was  that  your  occupation  in  May  1955 1 

A.     It  was. 

Q.  Now,  do  you  remember  an  occasion  in  May, 
1955,  when  a  Shepherd's  truck  came  out  on  the 
Stone  Canyon  Job  ?  A.     Yes. 

Q.     And,  how  did  you  find  out  about  it? 

A.  Well,  I  had  a  rig  operating,  crane  was  op- 
erating, setting  a  thimble. 

Q.     What  is  a  thimble? 

A.  It  is  a  gate  thimble,  and  outlet  structure  con- 
struction out  there.  [152] 

*     *     * 

Q.  (By  Mr.  Heimann) :  All  right.  It  is  a  gate 
thimble  used  in  construction  of  outlet  structures 
building  on  the  job.  I  see.  What  is  the  purpose  of 
the  thimble? 

A.  To  control  the  supply  of  waters  to  main  lines 
out  of  the  reservoir. 
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Q.     Now,  who  was  doing  that  ? 

A.  My  foreman  was  having  it  done.  I  was  doing 
it  with  a  Link-Belt  Crane. 

Q.    Were  you  operating  the  crane "?  A.     No. 

Q.     Who  was  operating  the  crane  ? 

A.  The  operator's  name,  I  believe,  was  Tru- 
Yound. 

Q.  I  see.  That  was  another  employee  of  McCam- 
mon-Wunderlich  ? 

A.  He  was  employed  by  Valley  Crane  Service. 
We  had  the  crane  on  rental  service. 

Q.  I  see.  Now,  would  you  go  on  and  tell  us  how 
you  found  out  about  the  Shepherd  truck  being  there  ? 

A.  Well,  I  was  coming  across  the  fill  and  I  saw 
a  crane,  Number  12  crane,  stopped.  They  were  talk- 
ing to  the  operator   on  the  rig  crane  that   [153] 

stopped. 

*     *     * 

Q.  (By  Mr.  Heimann) :  But  you  said  the  oper- 
ator was  on  the  ground  ? 

A.  The  operator  of  the  crane  was  on  the  ground. 

Q.  What  was  he  doing  at  that  time  ? 

A.  He  was  talking  to  Red  Hunter. 

Q.  Now,  who  is  Red  Hunter? 

A.  At  that  time,  he  was  steward  on  the  job. 

Q.  How  did  you  know  he  was  steward  ? 

A.  He  was  wearing  the  button. 

Q.  What  kind  of  a  button? 

A.  A  steward  button  on  his  hat. 

Q.  I  see.  What  union?  A.     Local  12. 

Q.  All  right.  Now,  who  was  present  during  that 
conversation  %  A.     No  one.  What  conversation  ? 
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Q.     Between  Red  Hunter  and  the  crane  operator? 
A.     I  don't  know  of  any  one. 
Q.     Were  you  there  •? 
A.     I  came  up  about  the  time  they  were  [154] 

talking. 

*  *     * 

Q.  I  see.  Now,  what  did  Mr.  Hunter  say  to  the 
crane  operator ;  what  did  he  say  to  you ;  what  did  the 
crane  operator  say  to  him? 

*  *     * 

The  Witness:  I  asked  the  operator  w^hy  they 
were  shut  down.  Hunter  said  that  a  Shepherd  truck 
w^as  on  the  job  and  the  job  was  shut  down.  He  told 
the  operator  of  the  other  crane  to  drop  his  load  and 
swing  the  boom  out,  or  he  would  be  fined  a  hundred 
dollars.  The  operator  asked  me  w^hat  to  do.  And,  I 
told  him  to  do  as  he  was  told. 

Q.  (By  Mr.  Heimann) :  About  what  time  of  the 
day  was  that  ? 

A.     I  would  say  it  was  between  nine  and  [155] 

ten. 

*  *     * 

Q.  Do  you  remember  whether  you  said  anything 
else  to  Hunter? 

A.  The  only  thing  was,  I  asked  him  why.  He  said, 
there  was  a  Shepherd  truck  on  the  job  and  that  they 
were  shut  down. 

Q.     Anything  else  that  you  remember? 

A.  I  believe  he  asked  me  what  T  was  going  to  do, 
and,  I  told  him  I  was  going  to  see  Mr.  Wagomier. 
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Q.     I  see.  Anything  else  you  remember  % 
A.     Nothing  other  than,  I  told  the  crane  operator 

to  set  the  load  down  and  swing  out  as  he  was  told. 


Q.     Now,  did  you  see  what  Mr.  Hunter  did  then  % 

A.     He  got  on  his  blade  and  went  across  the  fill. 

Q.     And,  what  did  he  do  ? 

A.  He  was  giving  other  operators  the  thumbs  up 
signal  to  shut  down. 

Q.     I  see.  And,  did  they  shut  down  ? 

A.    Yes. 

Q.  And,  about  how  many  pieces  of  equipment 
shut  down? 

A.  I  don't  know,  I  would  say  they  have  around 
thirty  pieces  of  equipment  operating  on  the  job  at 
that  time.  [156] 

Q.  Did  you  see  whether  Red  Hunter  went  around 
to  all  of  them?  A.     No,  I  didn't. 

Q.  About  how  many  did  you  see  that  he  went 
around  to?  A.     Oh,  I  would  say  five  or  six. 

Q.  Would  you  tell  us  about  how  long  the  shut 
down  lasted? 

A.     I  would  say  thirty  to  forty-five  minutes.  [157] 

*  *     * 

Cross-Examination 

By  Mr.  Nicoson :  [158] 

*  *     * 

Q.  And,  was  this  the  only  employee  of  the  Valley 
Crane  Service  that  was  on  the  job,  as  far  as  you 
know  ?  A.     No,  there  was  an  oiler  on  it. 
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Q.     Pardon? 

A.     There  was  an  oiler  on  it,  on  the  crane. 

Q.     There  was  two  of  them  there  ?  A.     Yes. 

Q.  They  took  instructions  from  you  as  to  where 
to  work,  when  to  work,  how  to  work,  and  so  on  ? 

A.     That  is  right. 

Q.     So,  you  would  tell  them  where  to  make  lifts  1 

A.     Yes. 

Q.     What  to  do  and  so  forth?  A.    Yes. 

Q.  How  long  had  they  been  working  with  you 
before  this  particular  day? 

A.     I  don't  know  the  actual  time.  I  would  say, 

two  months.  [161] 

*     *     * 

Redirect  Examination 
By  Mr.  Heimann : 

Q.  Do  you  know  whom  the  equipment  operators 
were  employed?  That  is — let  me  ask  you  this  first? 
You  said,  Red  Hunter  was  giving  the  thumbs  up 
signal  to  about  six  or  eight  equipment  operators  ? 

A,     That  is  right. 

Q.     Do  you  know  whose  employees  they  were  ? 

A.  They  were  McCammon-Wunderlich  employ- 
ees. 

Q.  You  said  that  Mr.  McCammon-Wunderlich 
rented  the  crane  together  with  the  operators  ? 

A.     It  is  operated  and  maintained. 

Q.     Pardon? 

A.  Operated  and  maintained  by  Valley  Crane 
Service. 
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Q.  Yes.  And  you  happen  to  know  who  paid  the 
wages  of  the  crane  operator  *? 

A.  I  would  say  they  operate  and  maintain  it,  I 
would  assimie  Valley  Crane  pays  it. 

Q.     Don't  assume  anything. 

A.     Valley  Crane  pays,  I  would  say.  [166] 


CLINT  E.  WAGGONER 
a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  Heimann : 

*     *     * 

Q.    What  is  your  occupation'? 

A.     Superintendent. 

Q.     And  where?  A.     Stone  Canyon  Project. 

Q.     And  for  whom?  [167] 

A.     McCammon-Wunderlich. 

Q.     And,  for  how  long? 

A.  That  date,  I  don't  have.  I  am  sorry.  I  don't 
have  it  without  looking  at  the  records. 

Q.     Well,  approximately? 

A.  I  believe  it  was  in  December,  when  I  was  ap- 
pointed Superintendent. 

Q.     About  December  of  1954  ? 

A.     Yes,  somewhere  there. 

Q.  On  or  about  May  23rd,  were  you  notified  of 
any  shut  down  on  the  Stone  Canyon  job? 
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Mr.  Nicoson :     May  that  be  answered  yes  or  no. 
The  Witness:     Yes. 
Q.     (By  Mr.  Heimann)  :     And,  who  notified  you? 

*  *     * 

The  Witness :  Mr.  Green.  Jimmy  Green  and  Bob 
Bothel. 

Q.  (By  Mr.  Heimann)  :  And,  when  you  were  so 
notified,  what  did  you  do  ? 

A.     Proceeded  to  the  job.  [168] 

»     *     * 

Q.    And  what  did  you  do  there  ? 

A.  I  immediately  contacted  Shepherd's  mechan- 
ics and  told  them  to  leave  so  we  could  proceed  with 
the  job,  as  I  understood  that  w^as  the  trouble. 

Q.     How  did  you  understand  that  ? 

A.     Being  told  that  Shepherd  was  on  the  job. 

*  *     * 

Q.  (By  Mr.  Heimann) :  So,  then  you  told  the 
Shepherd  mechanics  to  leave  the  job,  right? 

A.    Yes.  [169] 

Q.     Did  you  talk  to  somebody  else? 

A.     Next,  I  talked  to  Red  Hunter. 

Q.     All  right.  Who  is  Red  Hunter? 

A.  At  that  time,  he  was  on  blade  operating  for 
McCammon-Wunderlich  Company. 

Q.     Did  he  have  any  position  with  the  union  ? 

A.     He  was  the  steward. 

Q.  Have  you  had  previous  dealings  witli  him  in 
the  capacity  of  his  being  steward?  A.     Yes. 

Q.     More  than  once?  A.     More  than  once. 
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Q.    And,  what  did  you  say  to  Red  Hunter? 

A.     That  he  could  send  the  boys  back  to  work, 
that  I  had  told  Shepherd's  people  to  leave  the  job. 

Q.     All  right.  Did  Hunter  say  anything  to  you  f 

A.     Not  that  I  recall. 

Q.     What  did  he  do? 

A.  He  proceeded  to  start  the  boys  out  again  on 
their  equipment. 

Q.     And,  they  started  out  again,  right  ? 

A.     That  is  right. 

Q.  Now,  after  that,  did  you  make  a  phone  call  to 
Local  12?  A.    I  did. 

Q.  And  did  you  dial  the  number  of  Local  12,  or 
did  somebody  [170]  dial  it  for  you  ? 

A.     I  had  it  dialed  by  the  office  manager. 

Q.     I  see.  And  who  answered  the  phone  ? 

A.     I  asked  for  Mr.  Seymour. 

*     *     * 

Q.     Did  Mr.  Seymour  come  to  the  phone  ? 

A.     In  some  shoii;  time,  yes. 

Q.  Had  you  talked  with  Mr.  Seymour  on  the 
telephone  before  ?  A.     Numerous  times. 

Q.    You  recognized  his  voice  over  the  telephone  ? 

A.    Yes,  I  do. 

Q.  What  did  you  tell  Mr.  Seymour,  what  did  he 
tell  you? 

A.  I  told  him  I  thought  he  w^as  being  unfair  to 
me  on  that  job. 

Q.    What  did  he  tell  you? 

A.  I — ^he  didn't.  I  don't  believe  he  understood 
the  thing  as  it  was  that  morning. 
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Q.     Well,  what  did  he  say?  [171] 

A.     Those  words,  I  don't  have  that  answer  to  that. 

Q.  Well,  approximately.  I  don't  mean  the  exact 
words  ? 

A.  I  believe  he  asked  me,  did  I  know  that  Shep- 
herd people  were  being  picketed.  [172] 

»     *     * 

Q.  Now,  does  that  refresh  your  recollection  as  to 
anything  [173]  else  that  Mr.  Seymour  said  in  the 
telephone  conversation  on  the  date  of  the  shut  down  ? 

A.  Only  that  we  could  not  have  Shepherd  people 
on  the  job  until  such  a  time  that  that  thing  was 
straightened  out  with  the  Shepherd  Equipment. 

Q.  All  right.  Does  it  refresh  your  recollection  as 
to  anything  additional  that  you  said  ? 

A.  I  asked  him  about  the  warranties  on  the  equip- 
ment, all  being  bought  from  Shepherd  Equipment. 

Q.     What  did  he  say  to  that  ? 

A.     That  we  could  not  do  it. 

Q.  Does  it  refresh  your  recollection  as  to  any- 
thing he  said  about  parts  ? 

A.  I  inquired  about  parts  and  he  was  willing  to 
recommend  places  where  we  could  buy  parts. 

Q.     Did  he  recommend  such  places  ?  A.     No. 

Q.  I  see.  Did  you  ask  him  whether  you  could  buy 
parts  from  Shepherd?  A.     Yes. 

Q.    What  was  his  answer? 

A.    We  could  not. 

Q.  Now,  by  the  way,  you  mentioned  something 
about  warranty;  would  you  tell  us  what  that  war- 
ranty was  ? 
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A.  That  is  a  thousand  hours  on  tractors  with 
20 's  and  21 's,  [174]  and  on  Number  12  Auto  Patrols. 

Q.     Now,  what  does  thousand  hours  mean  % 

A.  What  is  the  obligation ;  thousand  hours  oper- 
ating time  on  that  particular  piece  of  equipment. 

Q.  During  the  first  thousand  hours  of  operating 
time,  Shepherd  was  to  perform  service  on  the  equip- 
ment? A.     That  is  right.  [175] 

*     *     * 

Q.  Does  that  statement  refresh  your  recollection 
whether  you  had  any  conversation  with  Mr.  Hunter 
at  any  subsequent  time,  regarding  the  shut  down  ? 

A.    Later  on  that  same  shift,  I  would  say. 

Q.  I  see.  What  did  you  tell  Mr.  Hunter  then? 
What  did  he  tell  you? 

A.  I  told  Mr.  Hunter,  Red  as  we  know  him,  I 
figured  he  done  wrong  in  pulling  the  job  without 
notifying  me  or  my  office. 

Q.  What  did  Mr.  Hunter  say  to  that,  if  any- 
thing? A.     No  answer. 

Q.     No  answer?  A.     No  answer. 


Cross-Examination 
By  Mr.  Nicoson: 

Q.  Mr.  Waggoner,  what  time  of  day  was  it  that 
you  talked  with  Mr.  Seymour  on  the  day  the  Shep- 
herd man  was  out  there  ? 

A.     I  didn't  keep  that  time.  [176] 
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Q.  What  was  the  first  thing  that  you  said  to  Mr. 
Seymour  when  he  came  on  the  telephone  ? 

A.  I  believe  I  asked  him  if  he  knew  that  our  job 
had  been  shut  down. 

Q.     AVhat  did  he  say? 

A.     At  that  time,  he  didn't. 

Q.     He  did  not  know  the  job  had  been  shut  dow^i? 

A.     No. 

Q.  Go  ahead,  what  else  did  he  say,  or  did  you 
say? 

A.     I  don't  have  the  rest  of  that  conversation. 

Q.    You  don't  remember  the  rest  of  it? 

A.     No.  [177] 

*  *     * 

Q.     Did  you  tell  him  the  job  had  started  up  again  ? 

A.    I  did. 

Q.  Did  you  tell  him  how  long  the  job  had  been 
down  ?  A.     Approximately. 

Q.     What  did  you  tell  him  ? 

A.  I  told  him  we  were  shut  down  approximately 
thirty  minutes. 

Q.    About  thirty  minutes  ? 

A.     I  guess  that  is  about  the  time  the  job  was 

shut  down. 

*  *     * 

Q.  I  think  you  just  testified,  in  answer  to  my 
question,  the  job  was  down  about  thirty  minutes? 

A.     Approximately. 

Q.  Did  anybody  keep  a  stop-watch  on  it  and  time 
it  ?  A.     Not  that  I  know  of. 

Q.  As  far  as  you  know,  it  could  have  been  twenty 
minutes  ? 
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A.  It  could  have  been  twenty,  or  it  could  have 
been  forty-five,  one  way  or  the  other. 

Q.  You  have  no  way  of  knowing  exactly  how  long 
the  job  was  down? 

A.    Approximately  thirty  minutes. 

Q.  All  right.  Now,  when  you  told  Mr.  Hunter  to 
put  the  men  back  to  work,  he  did,  and  they  did, 
didn't  they?  [178] 

(No  response.) 

Q.     Is  that  right? 

A.     Yes,  he  put  them  back  to  work. 

Q.  As  soon  as  you  gave  the  word,  the  men  went 
back  to  work  ? 

A.  As  soon  as  I  told  him  the  Shepherd  men  were 
leaving  the  job. 

Q.    And  went  back  to  work  ? 

A.     That  is  right.  [179] 

*  *     * 

FRED  NEUENSCHWANDER 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 

By  Mr.  Heimann: 

*  *     * 

Q.  By  whom  are  you  employed? 

A.  By  Crook  Company. 

Q.  What  is  your  occupation? 

A.  I  am  a  mechanic. 

Q.  How  long  have  you  been  so  employed  ?  [180] 
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A.     About  fifteen  years. 

Q.  Now,  on  or  about  March  30th,  did  you  go  out 
to  a  job  in  Glendora?  A.     I  did. 

Q.    And,  where  was  that  job  located? 

A.  Well,  Colorado  Avenue  and  Pasadena  Avenue 
in  Glendora,  at  the  intersection. 

Q.  Do  you  know  who  was  the  contractor  on  that 
job?  A.     Yes,  I  do.  It  was  Crowell  &  Larson. 

Q.  All  right.  For  what  purpose  did  you  go  out 
there  ? 

A.  Well,  I  had  to  make  some  adjustments  on  a 
couple  of  new  machines  that  were  delivered  the  day 
before. 

Q.     What  kind  of  machines  were  they  ? 

A.  Letourneau-Westinghouse  Tournapulls,  dirt- 
moving  machines. 

Q.     How  did  you  go  out  there  ? 

A.    Well,  the  Crook  Company  pick-up. 

Q.     Did  it  have  a  sign  on  it? 

A.    Yes,  it  did. 

Q.  It  said  Crook  Company,  or  something  like 
that?  A.    Yes. 

Q.     Now,  when  did  you  get  there,  approximately  ? 

A.  Well,  approximately  a  little  after  11 :30.  I 
should  say  around  11 :45. 

Q.  And,  w^ere  there  any  Crowell  &  Larson  em- 
ployees on  that  job?  [181] 

*     *     » 

A.     Yes,  there  were ;  they  were  eating  lunch. 
Q.     They  were  stopped? 
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A.     Stopped.  Shut  down  and  eating  lunch. 

Q.     Did  you  talk  to  any  of  them? 

A.  I  asked  them  which  machine  was  giving  the 
trouble.  They  told  me  which  one  it  was.  Pointed  out 
to  me  which  machine. 

Q.     What  did  you  do  then  ? 

A.  Well,  I  got  my  tools  out  of  the  pick-up  and 
went  over  to  work  on  the  machine. 

*  *     * 

Q.  All  right.  Now,  when  you  started  working 
there,  what  happened  while  you  were  working,  if 
anything? 

A.  Well,  I  should  say,  I  worked  about  fifteen  or 
twenty  minutes  maybe,  on  the  machine.  Then,  Mr. 
Joe  Mussro,  as  I  know  him,  came  up  and  asked  me 
my  name ;  who  I  worked  for ;  who  sent  me  out  there. 

I  answered  his  questions. 

Q.     Did  he  say  who  he  was?  [182] 

A.     Yes.  He  introduced  himself. 

Q.     Did  he  say  what  his  job  was  ? 

A.     No,  he  didn't  exactly  say  what  his  job  was. 

Q.     Whom  he  worked  for  ? 

A.  Yes.  He  said  that  he  was  with  Local  12.  I  met 
him  before,  down  at  the  shop.  I  knew  what  his  busi- 
ness was. 

*  *     * 

Q.     All  right.  Did  he  say  anything  else  to  you  ? 

A.  Well,  then  he  said,  "Well,  I  think  you  had 
better  leave  the  job."  And,  at  that  point,  he  said, 
"Well,  you  can  go  ahead  and  work,  but  we  are  not 
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going  to  work."  He  said  that  pretty  loud  so  all  the 

the  men  around  there  could  hear  it. 

Mr.  Nicoson:  Just  a  minute.  I  move  to  strike 
that  latter  portion. 

Trial  Examiner :  That  part  of  the  answer  which 
says,  "so  all  the  men  around  there  could  hear  it," 
may  go  out. 

Q.  (By  Mr.  Heimann) :  Now,  at  that  time, 
where  were  the  other  men  standing,  or  sitting  ? 

A.  Well,  it  seemed  like  they  all  followed  him  out 
to  where  he  was.  They  were  eating  lunch  under  a 
tree  a  little  ways  back.  [183] 

All  followed  him  up  to  where  I  was  working. 
Fairly  close,  I  should  say  eighteen  to  twenty  feet. 
Something  like  that ;  outside  of  the  machines. 

Q.     You  say  Mr.  Musro  talked  in  a  loud  voice  ? 

A.  Fairly  loud,  to  be  sure  all  the  men  could  hear 
it. 

Q.  From  your  judgment,  could  all  the  men  there 
hear  it  ?  A.     Should  have. 

Mr.  Nicoson:  Object  to  on  the  grounds  that  no 
proper  foundation  having  been  laid,  calls  for  a  con- 
clusion of  the  witness. 

Trial  Examiner:     Overrule  objection. 

Mr.  Nicoson :  May  I  briefly  ask  the  witness  one 
question. 

Trial  Examiner:     Go  ahead. 

Mr.  Nicoson:     Are  you  hard  of  hearing? 

The  Witness :     Little  bit. 

Mr.  Nicoson  :     TJenew  my  objection. 
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*     *     * 


Q.  (By  Mr.  Heimann) :  Do  you  remember 
whether  Mr.  Miissro  said  [184]  anything  else  to  you 
during  that  conversation  ? 

A.     Well,  I  don't  recollect  of  anything,  no. 

Q.  Did  he  mention  anything  about  Crook  Com- 
pany? 

A.  Well,  he  asked  me,  he  says,  ^'Did  you  come 
through  the  picket  line  down  there?"  I  said,  "Yes, 
I  did." 

Q.  I  see.  Now%  did  you  say  anything  else  to  Mr. 
Mussro  ? 

A.  Well,  at  the  time,  when  he  said,  you  had  bet- 
ter leave,  or  something  like  that,  I  said,  "Well,  I 
am  going  to  be  through  here  in  five  or  ten  minutes, 
and  I  will  be  gone." 

Q.     Did  you  finish  your  job?  A.     I  did. 

Q.  How  long  did  it  take  you  to  finish,  approxi- 
mately ? 

A.  Wei],  at  least  half  or  three-quarters  of  an 
hour  to  make  that  adjustment. 

Q.    What  did  you  do  then  ? 

A.  Well,  I  picked  up  my  tools  and  went  out  to 
my  pick-up. 

Q.     And  took  off?  You  left  then? 

A.  Well,  I  put  them  in  the  pick-up.  I  watched 
for  a  minute  or  two  to  see  what  was  going  on. 

Q.  All  right.  What  did  you  see,  if  anything,  that 
was  going  on? 

A.     Well,  Mr.  Mussro  called  all  the  men  over  to 
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his  car,  which  was  standing  just  behind  this  ma- 
chine, and  he  was  talking  to  them  and,  [185]  evi- 
dently— - 

*  *     * 

Q.  (By  Mr.  Heimann)  :  You  didn't  hear  what 
he  said  to  the  men,  is  that  right  ? 

A.     Not  for  sure,  no. 

Q.     Did  you  see  anything? 

A.  All  the  men  were  taking  out  card  permits,  or 
something,  and  showed  it  to  Mr.  Mussro,  and,  evi- 
dently, he  looked  at  their  name. 

Mr.  Nicoson :    Just  a  minute. 

The  Witness:     And  looked  at  their  card. 

*  *     * 

Q.  (By  Mr.  Heimann) :  All  right.  Tell  us  what 
you  saw?  A.     And,  he  wrote  something  down. 

Q.     All  right. 

A.     And,  I  watched  for  a  minute. 

Q.     All  right. 

A.  As  he  was  going  on  and  counted  six  or  seven 
men;  got  in  my  pick-up  and  left.  That  was  the  end 
of  the  work. 

Q.     Do  you  know  approximately  when  you  left? 

A.     Well,  it  was  a  little  after  12 :00  o'clock. 

Q.     You  don't  know  how  long  after  12:00? 

A.  No,  I  didn't  have  a  watch  with  me.  It  was  ap- 
proximately ten  or  fifteen  minutes  after  12:00,  I 
guess.  [186] 
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Cross-Examination 

By  Mr.  Mcoson:  [187] 

*     *     * 

Q.  Where  was  this  machine  located  in  relation 
to  where  the  men  was  eating? 

A.     Well,  they  were  to  the  right  of  it. 

Q.     About  how  far  away,  were  they? 

A.     Eighteen  to  twenty  feet. 

Q.  To  where  they  were  eating  lunch  under  the 
tree?  A.     Yes,  they  were  further  than  that. 

Q.     How  far? 

A.  I  can't  say.  I  would  judge,  probably,  forty 
feet.  Some  might  be  a  little  more.  I  don't  [191] 
know. 

Q.  Now,  when  Mr.  Mussro  came  over  there,  he, 
you  said,  talked  in  a  loud  voice? 

A.  He  did,  when  he  made  the  remark,  "We  are 
not  going  to  work." 

Q.  All  right.  He  told  you  that  in  a  loud  voice, 
is  that  your  testimony?  A.     Well,  yes. 

Q.  And,  you  say  Mr.  Mussro  seen  and  talked  to 
you  before? 

A.     Well,  he  spoke  to  me  around  the  shop  there. 

Q.     Several  times? 

A.     As  I  said,  two  or  three  times. 

Q.     He  knew  you  were  hard  hearing? 

A.     I  don't  know  if  he  did,  or  did  not. 

Q.  He  knew  people  had  to  talk  louder  than  the 
normal  tone  of  their  voice,  isn't  that  true,  to  make 
vou  understand? 
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A.     They  don't  have  to  talk  too  loud,  maybe  just 
a  little  bit.  [192] 


Redirect  Examination 
By  Mr.  Heimann: 

Q.  You  said  that  Mr.  Mussro  made  that  remark 
with,  not  going  to  work,  in  a  loud  voice  ? 

A.     Fairly  loud,  yes. 

Q.  In  what  tone  of  voice  was  the  other  con- 
versation between  you  and  him? 

A.     Oh,  just  normal. 

Q.     Was  it  not  as  loud? 

A.     Loud  enough  so  I  could  hear. 

Q.  Well,  was  the  remark,  ''We  are  not  going  to 
work,"  was  that  louder  or  not? 

A.     Yes,  it  was  a  little  louder. 

Q.  All  right.  You  say  the  men  were  at  first  forty 
feet  away  from  you? 

A.     Somewhere  around  there. 

Q.  At  the  time  Mr.  Mussro  made  that  remark, 
how  far  away? 

A.  Well,  should  say  aroimd  eighteen  feet,  maybe 
a  little  less.  I  don't  know.  [193] 
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EUGENE  SMEDLEY 
a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  Heimarm: 

*     *     * 

Q.  On  that  date,  when  did  you  have  your  lunch 
time  ?  [195]  A.     At  11 :30  on  that  day. 

Q.     When  do  you  usually  have  it? 

A.     At  12:00  o'clock. 

Q.  What  was  the  reason  for  having  it  earlier 
that  day"? 

A.  We  were  waiting  for  a  pushcat  to  arrive  on 
the  job.  We  stopped  to  eat  at  11 :30,  so  we  would  be 
ready  to  go  to  work  as  soon  as  it  got  there.  It  would 
get  there  about  12:00. 

Q.     Was  your  usual  lunch  hour  at  12:00? 

A.     Yes. 

Q.     How  long  is  it? 

A.     Half  an  hour,  12:00  to  12:30. 

Q.  Now,  on  that  day  did  you  see — well,  let  me 
ask  you  this,  you  saw  the  last  witness  this  morning, 
^Ii*.  Neuenschwander  ?  A.     Yes. 

Q.     On  that  date,  did  you  see  him  out  on  the  job? 

A.     I  did. 

Q.  AYhat  time  did  he  arrive  there,  approxi- 
mately ? 

A.     Approximately   a    quarter   until   12:00. 

Q.     AYhat  did  he  do  when  he  got  there? 

A.     Well,  he  asked  us  which  one  of  the  pieces  of 
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equipment  was  giving  us  trouble.  We  told  him  which 

one  it  was. 

Q,     By  the  way,  which  one  was  if? 

A.     It  happened  to  be  the  one  I  was  running. 

Q.     Then  he  went  and  worked  on  it? 

A.     Yes.  [196] 

Q.     What  happened  then? 

A.  Well,  I  guess  he  had  been  working  on  it  just 
a  few  minutes,  five  or  ten  minutes,  when  Mr.  Joe 
Mussro  appeared  on  the  job. 

Q.     Now,  who  is  Mr.  Joe  Mussro? 

A.     Business  representative. 

Q.     Of  what  union?  A.     Local  12. 

Q.     You  know^  him  as  such?  A.     Yes. 

Q.     You  are  a  member  of  Local  12? 

A.     Yes. 

Q.  All  right.  What  did  Mr.  Mussro  do  when  he 
got  there  at  that  thing  ? 

A.  Well,  he  asked  us  first  if  we  knew  that  the 
Crook  Company  was  being  boy — ,  picketed,  on 
which  there  was  pro  and  con  answers. 

Q.     By  the  way,  when  you  us,  who  do  you  mean? 

A.  Well,  I  and  the  other  operators  and  per- 
soimel  working  on  the  job  there. 

Q.  How^  many  other  personnel  were  there,  ap- 
proximately ? 

A.     There  were  about  six,  approximately. 

Q.     About  six.  By  whom  were  they  employed? 

A.     Crowell  &  Larson. 

Q.     All  right.  Now,  he  asked  you  whether  you 
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knew  that  Crook  Company  was  picketed.  You  gave 

the  answers  you  indicated.  [197] 

Then,  what  happened? 

A.  Well,  he  proceeded  to  go  over  to  the  Crook 
Company  man  that  was  making  adjustments  on  the 
tournapull,  and  asked  him  his  name. 

Q.     Did  you  hear  what  he  said  ? 

A.     Yes,  I  did  hear  it. 

Q.     All  right.  Go  ahead. 

A.  He  asked  his  name ;  whether  he  came  through 
the  picket  line;  who  sent  him  out — of  which,  he 
answered  to  all  those  questions. 

Q.     Pardon?    Of   which   he    did    answer   to    all 

those  ? 

*  *     * 

The  Witness:  Well,  he  asked  how  long  was  he 
going  to  be,  to  that  effect.  He  said,  he  had  a  few 
minutes  longer  to  go.  He  told  him  he  had  better 
leave  now.  The  mechanic  said,  in  five  or  ten  more 
minutes,  he  would  be  finished,  and  would  finish  it  up. 

Mr.  Mussro  told  him  he  could  take  his  time  and 
he  in  turn  would  pull  his  operators  off  the  job. 

Q.     (By  Mr.  Heimann)  :     That  is  what  he  said? 

A.     Yes.  [198] 

*  *     * 

Q.     All    right.    Then    Mr.    Mussro    turned    and 
walked  back  to  his  car,  in  that  direction? 
A.     Yes,  it  was  to  his  car. 
Q.     Yes,  go  ahead? 
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A.  After  he  got  over  to  the  car,  he  was  checking 
cards.  Checking  our  cards  for  identity  clearance. 

Q.  Did  you  hear  him  say  anything  to  you  or  to 
the  other  employees?  A.     Mr.  Mussro? 

Q.     Yes? 

A.  Say  anything  to  us  ?  Well,  there  was  a  matter 
of  conversation  going  on,  I  don't  recall  what  it  was 
all  about. 

Q.  Did  he  say  anything  relating  to  the  man 
from  Crook  Company? 

A.  Yes.  He  ordered  us  that  as  long  as  there  was 
a  picket  line  there,  that  the  man  came  through  the 
picket  line  to  work  on  the  equipment,  then  we  were 
in  some  type  of  violation  by  working,  something  to 
that  order.  That  is  as  close  as  I  can  say. 

Q.     I  see.  Anything  else? 

A.  Then  he  noticed  the  equipment  was  new  and 
asked  when  it  was  delivered,  of  which  he  w^as  in- 
formed it  had  been  delivered  the  day  before.  And, 
he  wanted  to  know  whether  they  had  come  through 
the  picket  lines  or  not.  Which,  we  couldn't  answer 
that.  I  wasn't  present  wheu  they  were  delivered, 
and  he  said  [199]  that  he  was  going  to  take  the 
serial  numbers  of  the  equipment,  which  he  did. 

He  informed  us  that  he  was  going  to  cheek  on 
them  and  see  whether  they  had  come  through  the 
picket  line  and,  if  they  had,  we  would  be  shut  down 
permanent    when  he  came  back. 

Q.  Now,  what  else  did  Mr.  Mussro  do  during 
that  time,  if  anything  ? 

A.     Well,   during  that   period   of  time,   he   was 
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checking  our  identification,  as  I  said.  It  all  didn't 
happen  at  once.  As  time  when  on,  he  was  checking 
one  individual  and  talking  with  us  at  the  same  time. 

Q.     And,  how  long  did  it  take  him  to  do  that  ? 

A.  Well,  he  was  there — he  got  there  somewhere 
in  the  neighborhood  of  five  minutes  until  twelve,  and 
he  left  the  job  about  five  minutes  until  one.  [200] 

*     *     * 

Q.  All  right.  Now,  has  Mr.  Mussro  come  out  on 
jobs  before  to  check  cards? 

A.     Yes,  more  times. 

Q.     More  than  once? 

A.     Yes,  several  times. 

Q.  How  long  does  it  usually  take  him  to  check 
these  cards? 

A.  Usual  procedure  is  to  stop  one  or  two  pieces 
of  equipment  at  the  same  time  and  check  their  iden- 
tification and  clear  them,  and  return  those  to  work- 
ing. 

Over-all  average  job,  such  as  we  had  there,  it 
shouldn't  have  taken  over  ten  minutes  at  the  long- 
est, I  believe. 

Q.  Now,  you  say  Mr.  Mussro  left  about  five 
minutes  until  one.  Did  he  tell  anything  to  you  then  ? 

A.  Well,  he  had  given  us  the  order  to  go  back 
to  work. 

Q.     When  was  that  ? 

A.     That  was  just  shortly  before  he  left. 

Q.  And,  had  the  Crook  Company  man  gone  by 
then?  A.     Yes,  he  had  left  some  time  earlier. 
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Q.  All  right.  Did  Mr.  Mussro  say  anything  else 
regarding  the  equipment? 

A.  Well,  other  than  to  inform  us  that  we  were 
to  immediately  walk  off  the  job  if  Crook  Company 
was  ever  to  come  on  to  our  job,  from  there  on.  [201] 

Mr.  Heimann:     No  further  questions. 

Cross-Examination 
By  Mr.  Nicoson: 

Q.  Did  you  know  where  they  got  the  tournapull 
from  that  you  were  working  on,  Mr.  Smedley? 

A.     At  the  time,  no,  I  didn't  know. 

Q.  Did  you  learn  about  it  that  particular  day, 
where  it  came  from? 

A.  I  heard  rumors  to  the  effect  where  it  might 
have  come  from. 

Q.  You  heard  it  came  from  the  Crook  Company, 
didn't  you?  A.     Yes,  I  heard  it  did.  [202] 

*     *     * 

Q.  But,  there  was  considerable  talking  among 
the  men  at  the  time  this  business  agent  was  there 
this  particular  day? 

A.     Yes,  they  were  bringing  up  different  things. 

Q.  Now,  when  the  business  agent,  or  business 
representative,  came  on  the  job,  it  was  also  his 
duties,  is  it  not,  to  talk  to  the  men,  or  the  men  will 
talk  to  him  about  different  things,  transfers,  beefs, 
or  what  not?  A.     Yes. 

Q.  You  understand  it  was  his  job  to  listen  to 
those  to  see  what  ho  could  do  to  make  the  men 
satisfied?  A.     That  is  right. 
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Q.     That  is  his  job?  A.     That  is  right. 

Q.  So,  when  a  business  agent  comes  on  the  job, 
he  has  to  listen  to  these  men  with  their  problems, 
the  conversation,  whether  he  likes  it  or  not? 

A.     Yes. 

Q.     That  is  routine,  isn't  if? 

A.     That  is  routine,  yes. 

Q.  You  attended  many  of  those  sessions  like 
that,  since  you  have  been  in  this  business,  haven't 
you?  A.     Yes,  I  have.  [205] 

Q.     Nothing  unusual  about  that?  A.     No. 

Q.  There  are  times  when  he  comes  on  the  job 
that  there  is  not  as  much  conversation,  he  checks 
the  cards  and  gets  right  off? 

A.  That  is  I'ight.  Other  times,  much  more  time  is 
spent. 

Q.     And,  that  was  one  of  them? 

A.     That  is  right.  [206] 

*     *     * 

Q.  Well,  in  any  event,  after  March  30th,  nobody 
ever  told  you  not  to  work  on  any  Crook  machinery, 
did  they?  A.     No. 

Q.  And,  as  far  as  you  are  concerned  you  take  it 
as  it  comes,  whatever  the  man  tells  you  to  run,  it 
doesn't  make  any  ditference  where  it  came  from? 

A.     That  is  right,  as  long  as  I  am  told  to  run  it. 

Q.  And  that  has  been  going  on  since  March 
30,  1955? 

A.  That  is  right.  That  was  even  prior  to  March 
30,  1955,  too. 

Mr.  Nicoson :     That  is  all. 
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Redirect  Examination 
By  Mr.  Heimann: 

Q.  On  that  date,  March  30th,  Mr.  Smedley,  did 
yon  hear  Mr.  Ulibarri  talk  about  his  name  change  ? 

A.     I  don't  recall  of  it,  no. 

Q.  Were  you  standing  near  Mr.  Mussro  at  the 
time,  while  he  was  out  there? 

A.     Yes,  I  was  in  the  near  vicinity  all  the  time. 

Q.  Now,  you  told  Mr.  Mcoson  here,  that  the 
business  agent  not  only  checks  the  cards  but  listens 
to  the  men  about  their  beefs  and  talks  to  them. 
When  he  does  that,  when  he  talked  to  a  man,  what 
do  the  others  usually  do? 

A.  Well  the  others  are  usually  work,  they  are 
not  all  usually  order  to  stop  at  the  same  time. 

Q.  I  see.  And,  on  that  date,  nobody  was  working 
while  he  was  [207]  there,  is  that  right? 

A.     No  one  was  working. 

■X-  *  * 

Q.  You  also  told  Mr.  Nicoson  that  sometimes  it 
takes  less  time  and  sometimes  more  time  of  the  busi- 
ness agent.  When  does  it  take  more  time,  usually? 

A.  Well,  that  depends  on  the  union  members 
themselves,  as  to  what  their  particular  gripes  are, 
whether  they  have  a  long-winded  one,  or  one  that 
can  be  answered  shortly. 

Q.  I  see.  How  long  does  it  usually  take,  when  it 
takes  longer?  You  said,  ordinarily  it  takes  ten 
minutes. 
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A.  That  question  is  kind  of  hard  to  answer.  That 
particular  job  had  much  more  equipment  on  it  than 
at  other  times.  Like  on  a  particular  job  spread,  that 
time  I  was  running  two  tournapulls  on  a  job  with 
five  or  six  operators  on  the  job. 

I  would  say  five  or  ten  minutes  on  that  particular 
amount  of  men. 


Recross-Examination 
By  Mr.  Nicoson : 

Q.  Mr.  Smedley,  don't  some  of  the  men  go  back 
to  work,  they  went  back  to  work  while  Mr.  Mussro 
was  still  checking  cards? 

A.     No,  sir,  I  don't  believe  anybody  did.  [208] 

Q.     Didn't  he  tell  them  to  go  back  to  work? 

A.    No. 

Q.  What  about  this,  don't  you  recall  Mr.  Mussro 
was  parked  in  front  of  a  piece  of  equipment,  Mr. 
Ulibarri  was  supposed  to  operate  and  Mussro  had  to 
move  his  car  so  Mr.  Ulibarri  could  go  back  to  work? 

A.  Well,  Mr.  Mussro 's  car  was  parked  behind 
one  of  the  tournapulls  and  directly  at  the  side  of  the 
road.  Which  he  was  facing  into  the  tournapull,  the 
rear  end  of  his  car  was  approximately  ten  feet  from 
the  edge  of  the  paved  road,  that  was  running  down 
there. 

Q.  So,  he  had  to  move  it  so  the  equipment  could 
get  to  work  ? 

A.  He  had  to  move  the  car  ?  Not  necessarily  from 
any  of  the  equipment,  as  I  recall. 


88  National  Labor  Relations  Board  vs. 

(Testimony  of  Eugene  Smedley.) 

Q.  He  had  to  move  the  car  so  the  equipment 
could  move  ?  A.     Yes. 

Q.     He  did  that?  A.     Yes. 

Q.  Let  me  ask  you,  to  be  sure  you  did.  Did  you 
just  now  ask,  rather  tell  me,  that  Mr.  Mussro  didn't 
tell  the  people  to  go  back  to  work,  before  he  stopped 
checking  the  cards  ? 

A.  No,  he  didn't  tell  any  of  us  to  go  back  to  work 
until  just  shortly  prior  to  the  time  he  left. 

Q.  I  am  going  to  ask  you,  if  you  didn't  testify  in 
the  Federal  Court,  that  you  testified  before  Judge 
Yankwich,  in  [209]  the  case  of  "Yager  vs.  Operat- 
ing Engineers"  in  Federal  Court *? 

A.     I  was  up  there  awhile. 

Q.    Well,  you  were  on  the  witness  stand? 

A.    Yes,  I  was. 

Q.  Mr.  Heimann  asked  you  some  questions,  Mrs. 
Selvin  asked  you  questions.  If,  I  suggest  to  you  that 
was  on  Tuesday,  July  12,  1955,  would  that  sound 
right "?  A.     That  would  sound  right. 

Q.  That  would  sound  right.  Okay,  were  you 
there  ?  A.     Yes. 

Q.  I  will  ask  you,  that  at  that  time  you  testified 
that  Mr.  Mussro  had  given  permission  to  go  back  to 
work,  before,  while  he  was  still  checking  the  cards  ? 

A.    Yes,  I  believe  I  did  testify  to  that  effect. 

*     *     * 

Q.     (By  Mr.  Nicoson)  :     You  testified  to  that? 
A.     That  is,  yes.  Mr.  Mussro  checked  the  cards 
right  up  to  the  second  he  left  the  job. 
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Q.  And  he  had  given  permission  to  go  to  work 
while  checking  the  cards  ? 

A.  Yes,  just  prior  to  the  time  he  was  checking 
cards  a  minute  before  he  left.  [210] 


*     *     * 


Trial  Examiner:  Did  you  hear  any  employees 
expressing  griefs,  with  regard  to  Mr.  Mussro  on 
this? 

The  Witness:  All  of  them  had  things  to  say  to 
him. 

Trial  Examiner:     On  the  job  out  there? 

The  Witness :     Yes,  at  that  time. 

*  *     * 

TONY  DIAS 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 

By  Mr.  Heimann :  [211] 

*  *     * 

Q.  How  long  have  you  been  employed  by  Crowell 
&  Larson  ?  A.    Year  and  a  half. 

Q.  Now,  on  or  about  March  30th,  you  were  on 
the  Glendora  job?  Mr.  Smedley  and  I  talked  about 
with  you  ?  A.     I  was. 

Q.     What  was  your  job  there?  A.     Foreman. 

Q.    When  did  you  break  for  lunch  that  day  ? 

A.     11:30. 

*  *     * 

Q.     Now,  did  you  see  a  Crook  Company  man  get 
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out  there  to  the  job  on  that  day?  A.     I  did,  yes. 

Q.    And,  did  he  work  on  the  tournapull  ? 

A.     Yes.  [212] 

Q.  And,  did  you  see  Mr.  Mussro  come  out  to  the 
job?  A.    Yes. 

Q.     And  what  time  did  Mr.  Mussro  arrive? 

A.  Well,  it  was  between  five  and  ten  minutes 
until  12:00. 

Q.  By  the  way,  did  you  know  Mr.  Mussro?  Did 
you  know  him  before  then  ?  A.    Yes,  I  did. 

Q.     Who  is  he  ? 

A.     He  is  the  business  representative  of  Local  12. 

Q.    And,  you  are  a  member  of  Local  12  ? 

A.    Yes. 

Q.  And,  how  long  had  the  Crook  Company  man 
been  there  by  that  time? 

A.     Well,  he  had  been  there  about  ten  minutes. 

Q.  All  right.  What  did  Mr.  Mussro  do  when  he 
arrived  ? 

A.  Well,  he  approached  the  job  and  he  looked  at 
the  pick-up  and  asked  what  Crook  Company  was 
doing  on  the  job.  So,  we  told  him  what  he  was  doing. 

Q.  All  right,  what  did  Mr.  Mussro  do  then,  if 
anything  ? 

A.  He  walked  over  to  where  the  mechanic  was 
working  on  the  tournapull. 

Q.     What  mechanic? 

A.     I  can't  pronounce  his  name. 

Q.     The  mechanic  from  Crook  Company? 

A.     Yes.  [213] 

Q.     Did  you  hear  him  talking  to  the  Crook  Com- 
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pany  mechanic?  A.     I  did. 

Q.     What  did  he  say  % 

A.  When  he  first  approached  him,  he  asked  his 
name  and  who  sent  him.  Then,  he  also  introduced 
himself,  and  asked  him  what  he  was  doing ;  to  which, 
the  mechanic  replied  he  was  fixing,  adjusting,  the 
clutch  on  the  tournapull. 

Mr.  Mussro  told  him,  he  ought  to  leave  the  job.  He 
said,  he  wasn't  going  to  leave  until  he  finished  the 
job  he  was  sent  out  to  do  on  that  machine. 

And,  Mr.  Mussro  asked  him  again.  The  second 
time,  he  said,  "he  had  better  leave  or  we  don't 
work."  And,  this  mechanic  continued  to  work.  So, 
he  took  us  on  over  by  his  car. 

Q.     All  right.  Did  he  say  anything  to  you  there  ? 

A.     Well,  he  first,  he  checked  our  cards,  and 

Q.  Let  me  interrupt  you  there.  Did  he  say  any- 
thing to  you  or  to  the  other  Crowell  &  Larson  em- 
ployees, before  he  took  you  over  to  the  car? 

A.  Yes,  before  when  he  pulled  us  away  from  the 
tournapull,  he  was  saying  something  about,  "If  we 
didn't  know  there  was  a  picket  line  around  Crook 
Company?" 

Which  I,  and  a  couple  of  operators,  said  we  didn  't, 
which  I  didn't  know  there  was  at  that  time. 

Q.     Anything  else  ?  [214] 

A.  Well,  he  made  the  statement  there,  and  asked 
if  we  didn't  know  it  was  wrong  to  have  one  of  the 
Crook  Company  men  to  come  out  to  do  repairs  on 
equipment  that  was  entitled  to  our  mechanics,  of  our 
own  union  to  do. 
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Q.  Now,  to  whom  did  lie  say,  "We  just  won't 
work"?  A.     To  all  of  us. 

Q.     To  all  of  you?  A.    Yes. 

Q.     Crowell  &  Larson  employees?  A.     Yes. 

Q.  I  see.  All  right  then,  he  took  you  over  to  the 
car  and  checked  the  cards,  right  ?  A.     Yes. 

And,  when  talking,  he  said,  "Talk  a  little  more 
about  the  picket  line  and  stuff  like  that."  Then,  he 
started  checking  our  cards. 

Q.  Who  talked  about  the  picket  line?  Did  the 
employees  or  Mr.  Mussro? 

A.  Well,  one  question  came  from  one,  one  from 
another.  They  w^anted  to  know  just  what  it  was  all 
about. 

Q.  I  see.  Now,  how  long  did  that  card  checking 
take? 

A.  Well,  the  card  checking  itself  didn't  take  very 
long,  it  was  just  a  matter  of  a  few  minutes.  [215] 

*     *     * 

Q.  (By  Mr.  Heimami)  :  All  right.  When  did 
Mr.  Mussro  leave  ? 

A.  He  left,  well,  it  was  five  minutes  until  one. 
Five  or  ten  minutes  until  one,  when  he  left. 

Q.  And,  did  he  tell  you  at  any  time  to  go  back  to 
work  ? 

A.  Well,  before  he  left  he  noticed  the  "pulls" 
were  new  and  he  wanted  to  know  if — he  asked  me,  if 
them  "pulls"  came  through  the  picket  line.  I  said, 
"I  don't  know."  He  said,  "I  want  to  get  the  serial 
numbers  of  them  and  find  <n\\  if  they  came  through 
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the  picket  line.  If  they  did,  then  I  will  come  back 

and  shut  down  tight." 

But,  up  to  that  time  he  had  never  gave  us  word  to 
go  back  to  work. 

Q.     About  what  time  was  that  % 

A.     Just  before  he  left. 

And,  just  before  he  got  ready  to  leave,  I  made  the 
statement,  in  a  joking  manner,  I  said,  "Listen  Joe, 
we  got  to  work,  we  got  to  make  a  little  money. ' '  Mr. 
Mussro  replied,  "You  go  ahead  and  tell  your  men  to 
go  back  to  work  and  I  will  find  out  if  them  machines 
came  through  the  picket  line.  If  they  did,  I  will  be 
back.  If  they  didn't,  I  won't  be  back."  [216]  And, 
which  he  never  returned. 

Q.  All  right.  Now,  did  you  say,  when  you  told 
him  you  had  to  earn  a  little  money,  that  was  a  few 
minutes  before  he  left? 

A.     Yes,  just  as  he  was  getting  in  his  car  to  leave. 

Q.  I  see.  Okay,  now,  did  you  make  out  a  time 
card?  A.     Yes,  I  did. 

Q.  You  regularly  make  out  time  cards  for  the 
jobs  for  which  you  are  foreman?  A.     Yes. 

Q.  Will  you  tell  us  whether  this  is  the  time  card 
you  made  out  for  that  day  ?  A.     Yes,  it  is. 

*     *     # 

Q.  (By  Mr.  Heimann)  :  Now,  calling  your  at- 
tention  

Tell  me  first,  in  the  first  column,  under  employees 
names,  certain  names  are  there,  will  you  tell  us  what 
these  names  are  ? 
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A.     They  were  the  men  working  on  the  job. 

Q.  Next,  comes  a  column  with  a  lot  of  "  9  's  "  and 
a  "7"  too,  what  does  that  represent '^ 

A.  Well,  the  "9's"  is  the  hours  the  men  worked. 
The  ''I's"  [217]  is  while  we  were  down.  That  repre- 
sents the  ten  hours  for  the  day. 

Q.  You  mean  the  one  in  the  third  column,  that 
makes  up  the  ten  hours  for  the  day? 

A.  Yes.  The  "7"  in  the  first  column,  he  worked 
two  hours,  prior  to  coming  to  my  job. 

Q.  All  right.  Now,  these  "I's"  in  the  third  col- 
umn, appearing  under  the  heading  "Union  Shut 
Down,  Down  Time,"  now,  who  wrote  this  in  that 
column'?  A.     Gene  Carpter. 

Q.     Gene  Carper.  Who  is  he  ? 

A.     Superintendent. 

Q.  After  that  it  says,  "Union  shut  down."  Then 
the  next  work  I  believe  it  says,  "Signed.,"  by,  "Tony 
Dias,"  who  wrote  that?  A.     I  did. 

Q.    And  who  signed  if?  A.     I  did. 

Q.  And,  that  is  indicated.  What  does  that  one 
hour  indicate  then? 

A.     That  is  when  we  were  shut  down  for  one  hour. 

Q.     On  account  of  what? 

A.  Well,  our  business  agent  told  us  we  couldn't 
work,  so  we  was  idle  for  about  an  liour.  [218] 
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Cross-Examination 
By  Mr.  Mcoson: 

Q.  Mr.  Dias,  I  show  you  document  which  is  in 
evidence  as  Board's  Exhibit  No.  4,  this  writing  of 
the  names  here,  in  the  left-hand  column  under, 
"Employees'  Names,"  that  is  your  handwriting, 
isn't  if?  A.    That  is  my  writing.  [219] 

Q.  Isn't  it  a  fact,  you  made  these  documents 
out  full  and  complete  before  Mr.  Carpter  saw  it? 

A.     I  gave  the  men  ten  hours. 

Q.  You  gave  the  men  ten  hours,  in  the  first 
column  % 

A.  Mr.  Carpter  came  out  and  told  me  to  change 
that  to  nine.  He  asked  if  our  business  agent,  he 
asked,  "He  came  out,  I  understand  you  were  down 
for  about  an  hour?  Take  it  from  ten  and  show  the 
other  column  for  one  hour."  He  wrote  that  in  liim- 

self.  [220] 

*     *     * 

Q.  So  you  all  had  lunch  and  went  over  and  sat 
down,  then  he  started  the  card  checking? 

A.  Well,  there  was  a  little  talk  going  on  about 
])icket  lines  before  the  card  checking  took  place. 

Q.  You  got  in  a  general  discussion  amongst 
yourselves,  didn't  you? 

A.    Well,  he  was  telling  us  about [221] 

Q.  Some  people  had  heard  about  the  picket  line, 
some  people  hadn't?  A.     Yes. 

Q.     The   men   talked   amongst   themselves   about 
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the  picketing  line,  what  the  problem  was  the  Crook 
people  were  having,  taking  engineers  on  the  job,  all 
these  things  were  discussed,  is  that  right? 

A.     Right,  yes. 

Q.     Now,  you  know  Mr.  Ulibarri,  don't  you? 

A.     Yes,  I  sure  do. 

Q.    Sort  of  a  long-winded  individual? 

A.     Yes,  at  times. 

Q.  He  talks  about  a  gi*eat  many  things  at  con- 
siderable length?  A.     Yes. 

Q.  He  did  a  lot  of  talking  about  things  to  Mr. 
Mussro  that  day?  A.     Yes.  [222] 

*  *     * 

Q.  Now,  at  any  time,  during  the  presence  of  Mr. 
Mussro,  did  you,  as  a  representative  of  the  company 
on  the  job,  direct  the  men  to  go  back  to  work? 

A.     AYhen  he  left,  yes. 

Q.     But  not  before?  A.     No. 

Q.  You  could  have  done  it,  couldn't  you?  That 
would  be  part  of  your  job  as  foreman? 

A.     Yes.  [223] 

*  *     * 

Q.  And,  has  anybody,  since  March  30th,  refused 
to  run  one  of  the  trucks? 

A.     Not  to  my  knowledge. 

Q.  Has  anybody  prior  to  March  30th,  refused 
to  operate  one  of  them? 

A.     Not  as  far  as  I  know.  [224] 
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Redirect  Examination 
By  Mr.  Heimann: 

Q.  When  did  Mr.  Carpter  talk  to  you  about  that 
time  card?  A.     About  3:20. 

Q.     Same  day*?  A.    Yes,  same  day. 

Q.  Now,  did  he  ask  you  about  the  shut  down? 
Did  he  ask  you  any  questions  about  the  shut  down  ? 

A.  When  he  asked  me  if  I  had  the  time  sheet 
made  out,  yes.  I  told  him  yes,  it  was  in  my  car.  I 
went  over  to  get  it,  I  handed  it  to  him.  He  looked 
at  it  and  he  said,  "I  heard  you  had  a  little  trouble 
with  the  union."  That  is  when  I  went  on  to  explain 
to  him  our  business  agent  had  been  out  and  held  us 
up  for  about  an  hour. 

Q.     Then  he  told  you  to  change  the  'lO's'  to  '9's'? 

A.  I  proceeded  to,  he  did  it  himself.  I  started 
to  put  it  on  my  knee,  then  he  changed  it  himself 
in  the  cab  there  in  his  pick-up. 

Q.  I  see.  Now,  you  told  Mr.  Nicoson,  that  the 
men  talked  [225]  amongst  themselves  about  the 
picket  line?  A.    Yes. 

Q.  Did  Mr.  Mussro  participate  in  that  conver- 
sation? A.     Yes,  he  did. 

Q.  He  was  part  of  the  conversation  all  the  while 
there  ? 

A.    Yes,  he  explained  to  use  about  it. 

Q.  I  see.  Now,  you  said  Mr.  Ulibarri  asked  Mr. 
Mussro  a  few  questions  about  it?  I  didn't  get,  about 
what  ? 
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A.    About  the  picket  lines,  he  asked  about  it. 

Q.  Then  Mr.  Mussro  explained  that  to  him,  is 
that  right?  A.     Yes. 

Q.  Did  you  hear  Mr.  Ulibarri  talk  about  his 
name  change?  A.     No,  I  didn't. 

Q.  Now,  you  said  you  intended  to  have  the  men 
to  go  back  to  work  at  12:00  o'clock. 

A.    Yes. 

Q.  And  you  told  Mr.  Nicoson,  during  the  time 
Mr.  Mussro  was  there,  you  did  not  direct  them  to 
go  back  to  work?  A.     No,  I  didn't. 

Q.    What  was  the  reason? 

A.  When  he  told  us  to  go  back  over  to  his  car 
or  he  would  shut  it  down. 

Q.     That  is  the  reason?  A.    Yes. 

Mr.  Heimann:     No  further  questions.  [226] 

Recross-Examination 
By  Mr.  Nicoson: 

Q.  When  Mr.  Mussro  was  there,  these  men  were 
asking  questions;  Mr.  Mussro  was  trying  to  an- 
swer? A.     That  is  right. 

Q.  x\nd  you  had  individual  problems  you  wanted 
to  talk  over  with  Mr.  Mussro  too,  didn't  you? 

A.     Myself,  no. 

Q.  Wasn't  there  some  problem  about  your  clear- 
ance? A.     No,  that  was  Weiss. 

Q.  Weiss  was  the  man  who  had  the  problem 
about  the  clearance? 

A.     Yes,  he  was  on  an  operator's  card. 
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Q.     How   long   did   the   conversation   about  this 
Weiss  clearance  last? 

A.     Oh,  just  about  five  minutes.  [227] 


VALENTINE  SANTILLAN 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  Heimann: 

*  *     * 

Q.     And,  by  whom  are  you  employed? 

A.     Crook  Company. 

Q.     What  is  your  job  there? 

A.     Mechanics  helper? 

Q.     How  long  have  you  been  so  employed? 

A.  T  would  say  approximately  three  and  a  half 
years. 

Q.  Now,  on  or  about  April  19th  of  this  year,  did 
you  go  to  the  Union  Pacific  Dock?  [239] 

A.     I  did,  yes. 

*  *     * 

Q.  And,  did  you  go  by  yourself,  or  did  somebody 
go  with  you? 

A.  No,  I  left  the  yard  with  Bill  Soles,  the  me- 
chanic. 

Q.     Came  with  you? 
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A.  Yes,  we  left  in  the  pick-up  truck  from  our 
Sheila  Street  Yard. 

Q.  All  right.  Now,  what  were  you  supposed  to 
do  at  the  Union  Pacific? 

A.  Well,  we  were  supposed  to  service  some  roll- 
ers, load  them  off  flat  cars  and  get  them  ready  for 
delivery. 

Q.     For  delivery  to  whom"? 

A.  Well,  one  was  to  go  to  Paving  Materials  and 
another  to  Kirst  Construction. 

Q.    Pardon  me?  A.     Kirst  Construction. 

Q.  Now,  the  one  that  was  supposed  to  go  to 
Paving  Materials,  were  you  supposed  to  take  it  out 
to  Paving  Materials'? 

A.  No,  the  truck  drive  was  supposed  to  come  on 
truck  and  [240]  load  it  up  and  take  it  out  to  his 
company. 

Q.  And,  you  were  supposed  to  get  it  ready  for 
him?  A.    Yes,  that  is  right. 

Q.  All  right.  Now,  when  did  you  get  to  the 
Union  Pacific  dock? 

A.  Well,  we  arrived  there,  I  would  say,  about 
8:30  or  a  little  before  9:00. 

Q.     And,  were  you  followed  on  the  way? 

A.  Yes,  we  were  followed  by  a  Mr. — by  a  blue 
Chrysler,  say  about  a  1953. 

Q.  All  right.  And  who  was  in  tlie  blue 
Chrysler  ? 

A.     Willis,  I  think  that  is  his  name  anyway. 

Q.     Do  you  see  him  here  in  the  hearing  room? 

A.    Yes. 
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Mr.  Heimann:  May  the  record  show  that  the 
witness  is  pointing  to  my,  not  the  next  witness,  the 
one  after  the  next. 

Q.  (By  Mr.  Heimann)  :  Had  you  seen  him  be- 
fore anywhere? 

A.  Yes,  I  seen  him  several  times  on  the  picket 
line,  directing  pickets  and  following  some  of  our 
employees,  too. 

Q.  I  see.  Now,  did  he  follow  you  all  the  way  to 
the  Union  Pacific? 

A.  Well,  no.  When  we  thought  we  had  left  him 
on  Grande  Vista,  because  we  turned  off  some  other 
way;  so,  when  we  decided  he  wasn't  with  us  any 
longer,  we  went  ahead  on  to  the  Union  Pacific 
docks,  and  a  short  while  later,  while  we  were  serv- 
icing these  [241]  loaders,  there  he  was. 

Q.     He  was  there?  A.     Yes. 

Q.  I  see.  Okay,  what  did  you  do  when  you  got 
there  ? 

A.  Well,  we  went  ahead  and  knocked  out  some 
blocks,  serviced  some  rollers,  started  unloading  on 
top  of  the  dock. 

Q.     Now,  where  was  Mr.  Willis  at  that  time  ? 

A.  AVell,  he  was,  I  would  say  about  fifty  feet 
away  from  the  dock. 

Q.     In  his  car?  A.     In  his  car,  yes. 

Q.     What  did  he  do,  if  anything? 

A.  Nothing,  he  just  sat  there  and  watched  us, 
I  guess. 
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Q.  Okay.  Did  the  man  from  Paving  Materials 
ever  come? 

A.  Yes,  I  would  say  he  arrived  about  11:30, 
somewhere  around  [242]  there. 

Q.     All  right.  Did  he  talk  to  you? 

A.  Yes  he  did.  He  asked  me,  if  there  was  any 
union  men  around,  and  I  said,  there  was,  he  was 
sitting  right  across  the  track  there. 

So,  we  went  ahead  and  kept  on  working  nothing 
stopped.  The  truck  driver  just  stood  there  and 
watched  us  while  we  got;  well,  we  had  one  roller 
in  between  the  flat  and  the  dock,  and  he  was,  we 
were  having  difficulty  in  getting  it  off  the  truck.  So, 
he  just  stood  there  for  awhile  and  watched  us. 

Q.  All  right.  Go  ahead  and  tell  us  what  hap- 
pened, then? 

A.  Well,  we  finally  got  it  up  on  the  dock.  He 
decided  he  was  going  to  talk  to  his  boss  about  the 

union  men. 

*     *     * 

Q.  (By  Mr.  Heimann) :  The  truck  driver,  what 
did  he  say"? 

A.  Well,  he  said,  he  was  going  to  take  it  so  long 
as  there  was  no  picket  line. 

Q.     All  right.  Then  what  happened? 

A.  I  was  going  to  get  ready  to  roll  the  roller  on 
his  truck,  he  straightened  it  up  along  the  side  of  the 
dock  there. 

I  started  to  move  the  roller,  when  Mr.  Willis 
w'ent  over  to  talk  to  the  truck  driver.  So,  I  stopped 
what  I  was  doing.  [243] 
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Q.     You  didn't  hear  what  was  said? 

A.     No,  I  didn't. 

So,  I  just  stopped  what  I  was  doing  and  stood 
and  watched  what  was  taking  place. 

So,  a  short  while  later,  the  truck  driver  came  up 
and  said  he  was  going  to  call  his  boss  and  see  if  he 
should  take  the  roller  or  not. 

So,  he  made  a  phone  call,  then  came  back  and 
said  the  boss  said  he  should  take  it  so  long  as  there 
was  no  picket  line. 

So,  when  he  came  back  from  the  phone  call,  he 
went  over  and  talked  to  Mr.  Willis  there;  and,  a 
short  while  later,  Mr.  Willis  and  another  fellow, 
they  went  to  one  of  the  cars. 

Q.     Who  was  the  other  fellow? 

A.     I  don't  know  him. 

Q.     Not  the  Paving  Materials  man? 

A.     No,  another  union  man. 

Q.     All  right.  Go  on. 

A.  They  went  to  one  of  the  automobiles  and 
pulled  a  couple  of  picket  signs  from  the  trunk  and 
started  picketing  up  and  down  along  side  of  the 
dock. 

So  this  truck  driver  said  he  couldn't  take  it  see- 
ing as  how  there  was  a  picket  line  there. 

So,  I  don't  know  what  to  do,  so  I  started  walking 
towards  the  railroad  office.  Mr.  Jessie  Sands 
stopped  me.  He  worked  for  the  Union  Pacific  Rail- 
road. So,  he  asked  me  what  the  [244]  trouble  was, 
and  I  told  him.  He  said,  never  mind,  I  will  go  get 
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him  to  stop  picketing  here.  They  are  not  supposed 

to  picket  on  railroad  property  anyway. 

So,  he  went  in  the  main  office,  he  came  out  with 
some  gentlemen;  they  talked  to  Mr.  Willis  and  the 
other  man  with  him. 

And,  so,  short  while  later,  they  took  the  picket 
signs  and  put  them  in  their  cars  and  took  off. 

Q.  Now,  had  the  Paving  Materials  man  left  by 
that  time? 

A.     Yes,  I  think  he  did.  I  am  not  sure  now. 

Q.     Did  he  take  the  rollers'? 

A.     No,  he  did  not. 

Q.  Do  you  remember  what  was  on  the  picket 
signs'?  A.     No,  I  can't  say  for  sure. 

Q.  And,  how  long  had  Mr.  Willis  and  the  other 
man  carried  those  picket  signs  back  and  forth? 

A.  Well,  it  wasn't  but  a  few  minutes  that  they 
picketed  back  and  forth. 

Q.     About  how  many  minutes  ? 

A.     I  would  say  about  fifteen  minutes. 

Q.     And  where,  just  where,  did  they  carry  them  ? 

A.  Well,  it  was  the  right  side  of  the  dock  there. 
Parallel  with  the  dock,  next  to  our  equipment. 

Q.     I  see.  Next  to  your  equipment? 

A.     Yes.  [245] 

Q.  And  the  truck  was,  the  Paving  truck,  where 
was  that  at  the  time  ? 

A.     That  was  right  in  the  same  place  there. 

Q.  I  see.  Now,  do  you  remember  if  the  man 
from  Paving  Materials  said  anything  else  to  you 
after  the  picket  signs  went  up? 
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A.  Well,  he  just  said  that  he  couldn't  take  the 
roller  because  there  was  a  picket  sign  and  he  was 
afraid  of  being  black-balled  that  he  had  seen  a  lot 
of  it  happen  and  he  just  didn't  want  to  get  involved 
in  it. 

Q.  All  right.  By  the  way,  did  you  see  that  man 
in  the  hearing  room? 

A.     The  truck  driver? 

Q.     Yes? 

A.     He  is  sitting  in  back  of  you  there. 

Mr.  Heimann:  May  the  record  show,  he  will  be 
my  next  witness.  [246] 


LOUIS  L.  VLASHART 
a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  Heimann: 

*     *     * 

Q.  (By  Mr.  Heimann)  :  And,  how  many  em- 
ployees does  Paving  Materials  have,  approxi- 
mately ? 

A.  Oh,  about,  on  and  off,  I  would  say  about 
twenty-five. 

Q.     And,  how  many  truck  drivers? 

A.     Three. 

Q.  Now,  on  or  about  April  19th,  did  you  drive 
a  truck  to  the  Union  Pacific  dock? 
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A.     I  did. 

Q.    You  have  a  trailer  with  you? 

A.     Yes. 

Q.  What  were  you  to  do  at  the  Union  Pacific 
dock?  A.     I  was  to  pick  up  a  roller. 

Q.     Do  you  know  from  whom? 

A.  No,  I  didn't  know  from  whom  it  was  sup- 
posed to  have  been  at  the  docks,  I  guess  it  was 
Union  Pacific  docks  at  7th  and  Alameda,  around 
there. 

Q.  And,  did  you  see  the  man  there,  how  just 
testified? 

A.     The  man  who  just  testified,  yes.  [253] 

Q.     What  were  they  doing  when  you  got  there? 

A.  Him  and  another  fellow  were  trying  to  un- 
load a  roller  off  the  fiat  car  on  the  docks. 

Q.     By  the  way,  what  time  did  you  get  there? 

A.  Well,  it  was  in  the  neighborhood,  about 
11:30  or  12:00.  I  didn't  have  no  record  of  it. 

Q.  And,  they  were  working  on  those  rollers,  you 
say?  A.     Yes,  just  the  one  roller. 

Q.     Okay.  What  were  they  doing? 

A.  Well  they,  it  had  slipped  off  the  flat  car,  in 
between  the  dock  and  the  fiat  car,  they  were  trying 
to  get  it  back  on  the  flat  car  so  they  could  get  it  in 
position  to  get  it  on  the  docks. 

Q.     What  were  you  doing  at  that  time? 

A.     I  was  just  standing  around,  talking  to  them. 

Q.     All  right.  Did  they  get  it  back  on  the  docks? 

A.     Well,  finally,  after  they  called  some  kind  of 
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crane  truck,  or  something,  they  got  it  back  on  the 

dock.  On  a  flat  car,  first. 

Q.     Then,  on  the  dock  % 

A.  Then,  they  readjusted  their  loading  plates 
and  loaded  on  the  docks  on  its  own  power. 

Q.     What  did  you  do  then? 

A.  Well,  I  figured  it  was  about  ready  to  load, 
so  I  straightened  up,  pulled  alongside  the  docks. 
I  have  a  tilt  bed  trailer.  I  [254]  have  to  tilt  it  down 
and  set  skids  in  order  to  roll  this  roller  upon  the 
trailer. 

So,  I  pulled  the  truck  up  and  got  out  of  my 
truck.  Then  this  representative,  from  Local  12,  in- 
troduced himself. 

Q.    Did  he  give  you  his  name! 

A.  Well,  he  did.  I  don't  recall  it.  I  seen  one  of 
the  men  that  I  think  is  sitting  here,  I  don't  know 
if  it  was  that  man  that  introduced  himself. 

Q.     I  see.  He  was  there? 

A.  Yes,  he  was  one  of  the  representatives  there 
at  the  time. 

Q.  I  see.  And,  he  is  the  one  sitting  next  to  Mr. 
Nicoson  now^?  A.     That  is  right. 

Q.  Now,  when  they  introduced  themselves,  did 
they  say  anything  else?  Did  they  say  whom  they 
represented  % 

A.  Yes,  he  said  he  was  a  representative  of  Engi- 
neer's Local  12. 

Q.     All  right.  Did  they  say  anything  else  to  you  ? 

A.  He  asked  me  if  I  knew  anything  about  that 
roller  being  hot,  and  I  told  him,  no  I  didn't  know 
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anything  about  it.  And,  lie  proceeded  to  tell  me  that 
they  had  a  picket  line  down  at  Crook  Company  and 
it  was  hot,  so  they  advised  me  to  call  my  business 
agent  at  my  local  before  I  should  proceed  to  load 
it,  pick  it  up. 

Q.     Did  you  say  anything  ? 

A.  Well,  I  told  them,  I  believe  it  was  at  that 
time,  I  had  [255]  orders  from  my  boss  to  load  the 
roller  if  there  was  no  union  dispute  or  picket  line, 
or  anything  around  at  the  place  I  was  supposed 
to  pick  it  up. 

Q.     All  right.  Did  you  get  any  reply  to  that? 

A.  Well,  didn't  have  a  picket  line  there,  so  I 
thought  I  would  call  my  boss  to  find  out  just  what 
I  should  do,  and  I  went  over  to  the  railroad  station 
phone  there  and  called  him.  And,  he  advised  me,  if 
there  w^as  no  picket  line  there,  to  go  ahead  and  load 
the  roller. 

So,  then  I  came  back  to  where  these  representa- 
tives of  the  union  were  sitting  in  their  car,  and  I 
told  them  what  my  boss  had  told  me,  so  they  say, 
well,  if  that  is  the  case,  or  something  like  that. 

In  the  meantime,  another  fellow  had  driven  up. 

Q.     Where? 

A.     Up  to  where  this  other  car  was. 

Q.     Another  union  representative? 

A.  I  guess  he  was,  I  don't  know.  He  was  a  union 
man. 

One  of  them  went  over  to  him,  the  union  man, 
and  said  something  about  taking  the  roller  if  there 
was  no  2)icket  line. 
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Q.     That  is  what  you  said  % 

A.  No,  that  is  what  he  told  this  other  union 
man. 

He  said,  ''Well,  if  that  is  all  it  takes,  we'll  put 
one  up  right  now."  So  they  proceeded  to  take  the 
signs  out  of  the  car  and  walked  in  the  vicinity  of 
my  truck  and  the  dock  there.  [256] 

Q.     How  many  signs'? 

A.     Two,  I  believe. 

So,  I  went  back  and  called  my  boss  again  and 
told  him  they  had  set  up  a  picket  line.  So,  he  ad- 
vised then  to  get  in  my  truck  and  come  on  back  in 
without  the  roller. 

Q.     All  right.  A.     Which  I  did. 

Q.    What  did  you  do  then? 

A.     What  did  I  do? 

Q.     Yes? 

A.  I  came  on  back  and  got  in  my  truck  and 
went  on  back  to  the  plant.  [257] 


Cross-Examination 

By  Mr.  Nicoson : 

*     *     * 

Q.  The  first  thing  you  did  was  to  talk  to  the 
Crook  man  and  find  out  whether  there  was  any 
trouble? 

A.  We  started  a  conversation  and  it  led  up  to 
something.  I  don't  believe,  I  think  there  was  some 
dispute  about  the  union  before  I  even  asked  him  if 
there  was  a  union  man  around. 
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Q.  Well,  this  thing  came  up  in  carrying  on  a 
conversation  while  you  were  standing  there  talking 
to  these  fellows  trying  to  get  the  roller  back  on  the 
flat  car?  A.     That  is  right. 

Q.     That  is  when  he  told  you  there  were  a 
couple  of  union  men  around  there,  is  that  right? 

A.     That  is  right. 

Q.  That  is  when  you  looked  around  and  saw 
these  union  men  sitting  in  the  car?  A,     Yes. 

Q.     Did  you  go  over  and  talk  to  them? 

A.     Not  at  that  time,  no.  [259] 

Q.     Did  you  later  go  talk  to  them? 

A.  They  approached  me  the  first  time.  After  I 
made  my  phone  call,  then  I  went  back  and  talked  to 
them.  They  were  sitting  in  the  car. 

Q.  That  is  when  you  told  them  that  your  boss 
told  you  that  so  long  as  there  wasn't  a  picket  line, 
it  was  all  right  to  bring  the  roller  home?  That  is 
when  they  said,  if  that  is  all  they  need,  they  pulled 
out  picket  signs  and  started  picketing. 

That  is  when  you  walked  over  and  telephone  your 
boss  and  said,  "Well,  now  I  got  a  picket  line",  and 
your  boss  said,  ''Come  on  home." 

A.     That  is  right. 
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WILLIAM  C.  WILLIS 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Heimann: 

Q.  Will  you  state  your  name  and  address, 
please?  [260] 

A.  William  C.  Willis,  3238  Mangum  Street, 
Baldwin  Park,  California. 

Q.     What  is  your  occupation,  Mr.  Willis? 

A.  Business  representative  for  the  Interna- 
tional Union  of  Operating  Engineers,  Local  Union 
No.  12. 

Q.  And,  how  long  have  you  been  business  rep- 
resentative of  that  union? 

A.     Since  May  of  1941. 

Q.     Continuously?  A.     Right. 

Q.     Do  you  hold  any  other  office  in  the  union? 

A.     Yes,  I  am  vice  president  of  the  organization. 

Q.     And,  how  long  have  you  been  vice  president  ? 

A.  Well,  for  a  period  of  approximately  one 
year.  [261] 
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MICHAEL  S.  BESSICH 
a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  Heimann: 

*     *     * 

Q.     What  is  your  occupation? 

A.     I  am  general  manager  of  Crook  Company. 

Q.    And  what  is  your  function  as  such? 

A.  Oh,  to  overlook  the  operations  of  the  com- 
pany. 

Q.  Well,  w^ould  you  tell  us  in  a  little  more  de- 
tail? 

A.  Well,  to  work  hand  in  hand  with  the  heads  of 
the  departments,  the  various  departments  and 
under  Mr.  Crook;  the  shop  and  parts  department 
and  the  sales  department. 

Q.     Are  there  any  other  departments? 

A.     Shop,  parts,  sales  and  accounting. 

Q.     Are  they  under  your  supervision,  too? 

A.     Yes.  [264] 

Q.  By  the  way,  how  long  have  you  held  that  po- 
sition, Mr.  Bessieh? 

A.  I  have  held  that  position  since  February  1, 
1955. 

Q.  And  prior  to  that  time,  were  you  with  the 
Crook  Company?  A.    Yes. 

Q.     In  what  capacity?  A.     As  controller. 

Q.     And  what  Avas  your  position  as  controller? 
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A.  Well,  I  was  more  concerned  with  finances 
and  the  accounting  end  of  the  company  at  that  time. 

Q.  Now,  would  you  tell  us  what  kind  of  a  com- 
pany Crook  Company  is,  and  what  kind  of  business 
it  is  in? 

A.  We  are  engaged  in  the  sale  and  service  of 
construction  equipment. 

Q.     Is  that  retail  or  wholesale?  A.     Eetail, 

Q.     And  where  do  you  get  the  equi^^ment  from? 

Mr.  Nicoson:  Objected  to  on  the  gi'ound  that 
there  is  no  proper  foundation  laid  and  secondly,  it 
is  immaterial,  there  being  no  allegation  in  this  com- 
plaint as  to 

Trial  Examiner:  I  will  overrule  the  objection. 
You  may  answer. 

The  Witness:  I  would  say  ninety  to  ninety-five 
per  cent  of  our  material  comes  from  the  middle 
western  states,  Ohio,  Illinois,  Wisconsin,  Pennsyl- 
vania and  that  area.  [265] 

Mr.  Nicoson:  I  move  to  strike  it  on  the  grounds 
that  is  is  a  conclusion  and  hearsay. 

Trial  Examiner:     I  will  deny  the  motion. 

Q.  (By  Mr.  Heimann) :  Do  you  have  anything 
to  do  with  the  sales  of  equipment  by  Crook  Com- 
pany? 

A.  Yes,  I  work  with  the  sales  manager  and  the 
salesmen  on  their  prospective  sales. 

Q.  And  does  every  sale  of  equipment  come  to 
your  attention,  Mr.  Bessich? 

A.  I  would  say  every  sale  that  there  is  any  point 
in  discussing  will  come  to  my  attention.  There  may 
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be  an  occasional  sale  that  is  made,  where  there  is  no 
question  of  the  equipment  or  of  the  credit  standing 
of  the  company  or  things  of  that  nature. 

Q.  I  see.  Now,  does  Crook  Company  sell  any 
equipment  outside  the  State  of  California? 

A.    Yes. 

Q.  And  will  you  tell  us  the  annual  volume  of 
sales  of  equipment  outside  the  State  of  California, 
approximately  ? 

Mr.  Mcoson:  That  is  objected  to,  first,  on  the 
grounds  that  there  is  no  foundation  having  been 
laid;  secondly,  it  isn't  the  best  evidence  and  thirdly, 
it  is  hearsay,  and  immaterial,  incompetent  and 
irrelevant. 

Trial  Examiner:  Is  your  question  the  annual 
sales  outside  of  the  State  or  for  a  particular  year; 
which  do  you  have  in  [266]  mind? 

Mr.  Heimann:     I  asked  for  annual. 

Trial  Examiner:  I  will  overrule  the  objection. 
You  may  answer. 

The  Witness:  Well,  our  sales  annually  out  of 
State  will  vary.  I  do  know  that  our  sales  annually 
out  of  State  will  be  quite  a  bit  in  excess  of  $50,- 
000.00  per  year. 

Mr.  Nicoson :  I  move  to  strike  it  as  a  conclusion 
on  the  part  of  the  witness. 

Trial  Examiner:     I  deny  the  motion. 

Q.  (By  Mr.  Heimann) :  When  you  say,  "quite 
a  bit  in  excess  of  $50,000.00  per  year",  is  it  in  ex- 
cess of  $100,000.00? 
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Mr.  Nicoson:  Objected  to  as  leading  the  wit- 
ness. 

Trial  Examiner:     Overruled. 

The  Witness:  Yes,  it  would  be  in  excess  of 
$100,000.00. 

Q.  (By  Mr.  Heimann)  :  All  right  and  would 
you  tell  us  what  your  annual  volume  of  total  sales 
is  approximately,  or  in  excess  of  a  certain  figure — 
my  question  includes  sales  within  California  and 
sales  outside  the  State  of  California,  Mr.  Bessich? 

Mr.  Nicoson:  Objected  to,  first,  on  the  grounds 
of  no  proper  foundation  having  been  laid.  It  isn't 
the  best  evidence,  it  is  hearsay  and  immaterial,  in- 
competent and  irrelevant. 

Trial  Examiner:     Overruled.  You  may  answer. 

The  Witness:  Well,  our  total  sales  would  be  in 
excess  of  $1,000,000.00  a  year. 

Mr.  Nicoson:  I  move  to  strike  it  as  a  conclu- 
sion of  the  witness. 

Trial  Examiner:     Denied. 

Q.  (By  Mr.  Heimann)  :  And  are  you  speaking 
now  of  equipment  only  or  of  equipment  and  parts? 

A.  Our  total  sales  of  equipment  only  would  be 
in  excess  of  $1,000,000.00. 

Q.  And  is  that  the  equipment  of  which  you  tes- 
tified that  ninety  to  ninety-five  per  cent  of  it  comes 
from  the  Midwest,  Mr.  Bessich? 

Mr.  Nicoson:  Objected  to  on  the  grounds  that 
it  calls  for  a  conclusion  of  the  witness  and  it  isn't 
the  best  evidence.  No  proper  foundation  has  been 
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laid,  and  it  is  hearsay,  and  it  is  also  irrelevant,  im- 
material and  incompetent. 

Trial  Examiner:     Overruled.  You  may  answer. 

The  Witness:     Yes. 

Mr.  Nicoson:  I  move  to  strike  it  as  a  conclusion 
of  the  witness. 

Trial  Examiner:     Denied. 

Q.  (By  Mr.  Heimann)  :  Mr.  Bessich,  have  you 
within  the  last  twelve  months,  had  any  election  con- 
ducted by  the  National  Labor  Relations  Board  at 
yourfii-m?  A.    Yes.  [268] 

Q.     When  was  that  election,  approximately? 

Mr.  Nicoson:     March  9,  1955. 

The  Witness :     Yes,  I  believe  that  is  right. 

Mr.  Heimann:  I  accept  that  stipulation  and  I 
don't  think  I  have  to  ask  any  further  questions 
on  that. 

I  now  ask  the  Trial  Examiner  and  the  Board  to 
take  judicial  notice  of  Case  No.  21-RC-3855,  in 
which  the  Acting  Regional  Director  certified  on 
March  30,  1955,  that  Local  12  of  the  Operating  En- 
gineers is  not  the  exclusive  representative  of  all  the 
employees  and  the  unit  defined  in  the  agreement  for 
consent  election  at  Crook  Company. 

Trial  Examiner:  Very  well.  Is  there  any  objec- 
tion to  that? 

Mr.  Nicoson:     No  objection. 

Trial  Examiner:     All  right. 

Mr.  Nicoson:  T  will  even  stipulate  that  there 
was  a  certification. 

Mr.  Heimann:     The  unit  was  all  shop  employees 
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who  were  in  the  employ  of  the  employer  during  the 

payroll  period  ending  February  15,  1955. 

Trial  Examiner:     All  right. 

Q.  (By  Mr.  Heimann) :  Mr.  Bessich,  have 
there  been,  within  the  last  twelve  months — ^has  any 
picketing  been  conducted  at  the  Crook  Company  *? 

A.    Yes.  [269] 

Q.     When  did  the  picketing  start? 

A.     Approximately  February  17,  1955. 

Q.     And  at  what  locations  ? 

A.  It  originally  started  at  our  yard  location, 
which  is  4957  Shiela  Street. 

Q.  And.  was  there  any  other  picketing  at  any 
other  location,  Mr.  Bessich? 

A.  Oh,  approximately  one  week  or  one  and  a  half 
weeks  later,  the  picketing  was  extended  to  the  of- 
fice and  sales  location  at  2900  Santa  Fe  Avenue. 

Q.  Have  the  pickets  been  continuously  at  those 
locations  since  that  time? 

A.  Well,  there  was  a  period  of  aproximately  one 
week  or  ten  days,  during  the  time  that — or  subse- 
quent to  the  time  that  we  consented  to  the  elec- 
tion, up  until  the  election  was  held  at  which  time 
there  was  no  picketing.  And  then  recently  the  pick- 
eting has  been,  more  or  less,  intermittent. 

Q.  I  see.  Now,  in  regard  to  that  first  interrup- 
tion, round  the  time  of  the  election,  do  you  remem- 
ber the  exact  dates  when  the  pickets  were  removed 
and  when  they  were  restored? 

A.     I  don't  remember  the  exact  date  that  they 
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were  removed.  It  would  have  been  the  same  day 

that  we  consented  to  the  election. 

Q.     It  would  have  been? 

A.     It  was,  I  believe.  [270] 

Q.     It  was? 

A.  Yes,  approximately  a  week  before  the  elec- 
tion which  was  held  on  March  9th. 

Mr.  Heimann:  Well,  the  record  will  show  that 
the  consent  election  agreement  was  approved  on 
March  3rd. 

Q.  (By  Mr.  Heimann)  :  And  when  did  the 
pickets  go  back,  with  relation  to  the  election? 

A.  Well,  immediately  upon  the  announcement  of 
the  results  of  the  election,  on  the  date  of  the  elec- 
tion. 

Mr.  Heimann:  The  record  will  show  that  the 
election  was  held  on  March  9th. 

Q.  (By  Mr.  Heimann) :  And  that  was  in  the 
afternoon  of  the  day  of  the  election? 

A.     It  was  approximately  12 :30  or  1 :00. 

Q.     And  the  election  was  held  when? 

A.  I  think  about  11:30  to  12:00,  somewhere  in 
there. 

Q.  I  see.  Do  you  know  the  wording  of  the  picket 
signs,  Mr.  Bessich? 

A.  Well,  they  have  been  changed  at — oh,  I  would 
say  in  the  last  month  or  last  month  and  a  half. 
Originally  they  were — the  sign  said  something  to 
the  effect  that,  "Picket  Non-Union"  and  then, 
*'The  Operating  Engineers,  Local  12'',  on  it. 

It  was  later  changed  to  say,  "Crook  Company 
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Unfair",   and  then  it  had,   "Local   12,   Operating 
Engineers",    and   then   there   was   the    Teamsters' 
Local  mentioned  on  there.  [271] 

Q.  *  *  *  Are  you  familiar  with  the  fact  that  on 
or  about  March  30th,  an  employee  of  yours  by  the 
name  of  Neuenschwander  went  to  a  job  in  Glen- 
dora,  in  order  to  repair  a  tournapull'? 

A.     Yes. 

*  *     ♦ 

Q.  (By  Mr.  Heimann)  :  Are  you  familiar  with 
the  manner  in  w^hich  the  equipment  came  into  the 
possession  of  Crowell  &  Larson? 

A.     Yes,  I  am. 

Q.  In  what  capacity  did  you  receive  that  knowl- 
edge and  how  did  you  receive  that  knowledge? 

A.  Well,  it  was  only  a  matter  of  three  or  four 
days  prior  to  that,  that  I  went  out  to  their  office 
with  our  salesman,  who  calls  on  them,  and  we  made 
the  deal. 

Q.     And  what  sort  of  a  deal  was  it?  [272] 

A.     It  was  a  rental  with  the  option  to  purchase. 

Q.  And  do  you  know  when  it  was  delivered  to 
Crowell  &  Larson? 

A.  Well,  it  was  approximately  the  29th  or  30th 
of  March,  as  I  remember  it. 

Q.  And  was  there  any  warranty  connected  with 
the  lease  of  that  equipment? 

*  *     * 

The  Witness:    Yes. 

Q.     (By  Mr.  Heimann) :     Did  the  warranty  re- 
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late  to  the  service  or  repair  or  both,  of  the  equip- 
ment? 

*     *     * 

The  Witness:  Our  warranty  covers  any  mal- 
function or  a  breakage  of  parts  or  non-operation — 
anything  that  would  cause  non-operation  of  the 
equipment  for  a  period  of  six  months.  [273] 


DON  C.  MONTGOMERY 
a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  Heimann: 

*     *     * 

Q.     And  what  is  your  occupation? 

A.  I  am  employed  with  the  Shepherd  Machinery 
Company. 

Q.    What  is  your  position  there? 

A.     Assistant  general  manager. 

Q.     How  long  have  you  held  that  position? 

A.     Approximately  three  years. 

Q.     And  what  was  your  position  before  then? 

A.     General  office  manager. 

Q.  Will  you  tell  us  your  function  as  assistant 
general  manager  of  Shepherd? 

A.     It  is  my  responsibility  to  direct  the  various 
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activities    and   various    departments    of   the    com- 
pany. [278] 

*  *     * 

Q.     And  who  is  your  immediate  superior? 

A.     Willard  W.  Shepherd. 

Q.     Is  he  the  owner*? 

A.     He  is  the  general  partner  of  the  business,  yes. 

Q.  Do  you  have  the  same  departments  and  per- 
sons under  your  supervision  as  Mr.  Shepherd,  or 
do  you  divide  the  departments  and  functions  be- 
tween yo\i%  A.     No,  the  same  functions. 

Q.  Will  you  tell  us  what  kind  of  company, 
Shepherd  Machinery  Company  is*? 

A.     It  is  a  partnership. 

Q.    And  what  kind  of  business  does  it  do  ? 

A.  Sales  and  service  of  construction  and  farm- 
ing equipment,  et  cetera. 

Q.    Any  particular  brand? 

A.     Primarily  Caterpillar  and  John  Deere. 

Q.  When  you  say,  ''Sales",  does  that  relate  to 
retail  or  wholesale?  A.     Retail.  [279] 

*  *     * 

Q.  (By  Mr.  Heiman) :  And  where  do  you  get 
the  machinery  from? 

A.  Primarily  from  the  Midwest,  primarily  from 
around  Peoria,  Illinois. 

Q.  Is  that  where  the  Caterpillars — where  the 
Caterpillar  factory  is  located?  A.    Yes. 

Q.  And  you  purchased  it  from  the  manufac- 
turers; is  that  right?  A.     That  is  correct. 
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Q.  Now,  would  you  tell  us  what  the  annual  vol- 
ume of  your  purchases  from  Peoria,  Illinois,  will 
approximate  ? 

Mr.  Nicoson:  That  is  objected  to  on  the  grounds, 
first  there  is  no  proper  foundation  laid,  it  isn't  the 
best  evidence,  it  is  hearsay  and  calls  for  a  conclu- 
sion of  the  witness  and  it  is  irrelevant,  immaterial 
and  incompetent. 

Trial  Examiner:     Overruled.   You  may  answer. 

The  Witness:  We  would  purchase  in  excess  of 
$1,000,000.00  a  year. 

Mr.  Nicoson:  I  move  to  strike  it  on  the  groirnds 
that  it  is  a  conclusion  of  the  witness. 

Trial  Examiner:     Denied. 

Q.  (By  Mr.  Heimann)  :  Does  your  answer  re- 
late to  the  purchases  [280]  from  Peoria,  Illinois? 

A.    Yes. 

Q.  And  will  you  tell  us  approximately  how  much 
Shepherd  sells  annually  outside  the  State  of  Cali- 
fornia ? 

Mr.  Nicoson:  That  is  objected  to  on  the  ground 
that  no  proper  foundation  has  been  laid  and 

Trial  Examiner:  All  right.  I  will  sustain  the 
objection. 

Q.  (By  Mr.  Heimann) :  Does  Shepherd  Ma- 
chinery Company  sell  any  equipment  outside  the 
State  of  California? 

Mr.  Nicoson:     Same  objection. 

Trial  Examiner :    Overruled.  You  may  answer. 

The  Witness:    Yes. 

Q.     (By  Mr.  Heimann)  :     Will  you  tell  us  ap- 
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proximately  the  volume  of  these  out  of  State  sales 

per  year? 

Mr.  Nicoson:  Objected  to  on  the  ground  that  no 
proper  foundation  has  been  laid.  It  isn't  the  best 
evidence,  it  is  hearsay  and  calls  for  a  conclusion 
of  the  witness,  and  it  is  irrelevant,  immaterial  and 
incompetent. 

Trial  Examiner:     Overruled.  You  may  answer. 

The  Witness :  We  would  ship  in  excess  of  $100,- 
000.00  a  year  to  outside  the  State  of  California. 

Q.  (By  Mr.  Heimann)  :  Will  you  tell  us  what 
States?  A.     Well 

Mr.  Nicoson:     Objected  to  as  immaterial. 

Trial  Examiner:  I  will  sustain  the  [281]  objec- 
tion. 

*  *     » 

Mr.  Heimann:  I  will  ask  the  Trial  Examiner 
and  the  Board  to  take  judicial  notice  of  Case  No. 
21-RC-2423,  in  which  the  Regional  Director  certi- 
fied on  June  23,  1952,  that  Local  12  of  the  Operat- 
ing Engineers  is  not  the  exclusive  representative 
of  the  employees  of  Shepherd  Machinery  Company 
and  the  unit  found  by  the  Board  to  be  [282]  ap- 
propriate. 

*  *     ♦ 

Mr.  Heimann:  I  am  not  through  yet,  although 
that  will  not  obviate  your  objection. 

The  unit  at  that  time,  included  all  production, 
maintenance  and  repair  and  outside  service  em- 
ployees, employed  by  the  employer  at  the  employ- 
er's 2757  Atlantic  Boulevard  location,  at  Los  An- 
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geles,  California,  during  the  payroll  period  ending 

May  10,  1952. 

*  *     » 

Trial  Examiner:  I  do  not  see  that  it  establishes 
anything  more  than  that  Local  12  isn't  certified. 
However,  I  will  take  notice  of  it,  and  I  overi^le 
the  objection. 

Mr.  Nicoson:  Then  you  will  have  to  take  notice 
of  any  subsequent  action.  You  will  have  to  see  that 
the  1952  situation  is  up  to  date  as  of  now,  and 
what  has  happened  in  the  interval.  [283] 

*  *     * 

Q.  (By  Mr.  Heimann)  :  Mr.  Montgomery,  has 
there  been  any  picketing  at  Shepherd's  during  the 
last  twelve  months'?  A.     Yes. 

Q.     When  did  the  picket  start? 

A.    About  May  23,  1955. 

Q.     Has  it  continued  ever  since? 

A.    Yes,  intermittently. 

Q.     Always  intermittently  or 

A.  No;  rather  continuously  up  until  a  couple 
of  weeks  ago. 

Q.     And  then  intei-mittently  ?  A.     Yes. 

Q.    Do  you  know  what  the  picket  signs  read? 

A.  Initially  they  read,  ''This  firm  is  unfair" — 
no,  "This  firm  is  nonimion,"  and  I  think  was  signed 
by  the  Operating  Engineers. 

There  was  a  subsequent  change,  at  which  time  the 
sign  read,  "Shepherd  Tractor  Company  is  unfair 
to  organized  labor,"  and  was  signed  by  the  Operat- 
ing Engineers  and  the  Teamsters. 


Operating  Engineers,  Local  12  125 

(Testimony  of  Don  C.  Montgomery.) 

Q.  Are  you  familiar  with  the  fact  that  on  or 
about  April  22,  [286]  and  23  two  employees  of 
Shepherd  in  Lancaster  went  to  a  job  in  Creal,  to 
repair  one  or  more  motor  scrapers  ?  A.     I  am. 

Q.  Are  you  familiar  with  the  transaction  re- 
garding— was  it  one  or  two  motor  scrapers'? 

A.     Two. 

«     «     * 

Q.  (By  Mr.  Heimami)  :  I  am  asking  you  in 
respect  to  whether  the  equipment  came  from  Shep- 
herd Machinery  Company?  [287] 

A.  Yes,  the  motor  scrapers  in  question  were 
TS.300  and  they  were  from  the  Shepherd  Machin- 
ery Company  on  rental,  on  a  rental  basis  to  Ralph 

Welker. 

*     *     * 

Q.  Do  you  know  when  this  equipment  was 
leased  to  the  Welker  firm? 

A.  The  two  pieces  went  out  at  different  times. 
The  lease  became  effective  on  both  pieces  of  equip- 
ment on  April  11,  1955. 

Q.     Were  they  covered  by  your  warranty?  [288] 

A.  Yes,  they  were  cover  by  a  thirty-day  war- 
ranty against  defective  parts  or  workmanship. 

Q.  Now,  are  you  familiar  with  the  fact  that  on 
or  about  May  24  an  employee  of  yours  by  the  name 
of  Sterling  went  to  a  Stone  Canyon  job,  for  the 
purpose  of  making  a  repair  on  a  D.8  caterpillar 
tractor?  A.     I  am. 

Q.  Do  you  know  whether  that  equipment  came 
from  the  Shepherd  Company?  A.     It  did. 
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Q.     And  was  it  sold  or  leased  to  McCammon- 
Wnnderlich?  A.     It  was  sold  on  a  contract. 


Q.     When  was  it  sold?  A.     March  1st. 

Q.    Was  that  covered  by  a  guarantee  or  war- 
ranty? A.    It  was  covered  by  warranty. 
Q.     For  what  period? 
A.     A  six  months'  period.  [289] 

■X-  *  * 

Q.  (By  Mr.  Heimann) :  Mr.  Montgomery,  were 
there  any  negotiations  with  Local  12  during  the 
last     twelve      months — ^l3etween      Shepherd      and 

Local  12? 

*     *     * 

The  Witness:     Yes. 

Q.  (By  Mr.  Heimann) :  Did  you  participate 
in  any  of  these  negotiations?  A.     Yes. 

Q.  Would  you  tell  us  when  these  negotiations 
took  place  and  with  whom  they  took  place  and  con- 
fine your  answer  to  negotiations  in  which  you  par- 
ticipated, or  occasions  in  which  you  participated  in 
the  negotiations? 

A.  The  first  contact  with  me  was  about  January 
of  this  year  by  Mr.  Willis  of  the  Operating  En- 
gineers, and  he  called,  according  to  his  statement, 
to  merely  get  acquainted  and  stated  the  fact  that 
the  union  would  like  to  establish  a  [290]  contract 
with  the  Shepherd  people  and  that  they  felt  that 
the  methods  they  had  used  in  the  past  were  not 
compatible  with  their  present  thinking. 
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And  he  left,  stating  that  they  would  be  in  con- 
tact with  us  at  some  future  date — nothing  definite 
was  mentioned.  Next,  we  were  contacted  several 
times  during — oh,  I  would  say,  March  and  April 
of  this  year — I  think  on  each  occasion  Mr.  Seymour 
and  Mr.  Bronson  of  the  union  came  in. 

Q.     Do  you  know  their  capacities  with  the  union  ? 

A.  Mr.  Bronson  is  the  manager,  I  think,  of 
Local  12  and  Mr.  Seymour  is  his  personal  assistant. 

Q.    All  right. 

A.  Or  personal  representative,  I  believe  he  signs 
his  letters. 

Q.    All  right. 

A.  And  on  these  occasions,  primarily  was  dis- 
cussed the  thought  that  the  union  should  have  a 
contract  representing  certain  peoi)le  in  our  busi- 
ness, certain  people  in  our  organization. 

We  were  presented  with  a  facsimile  contract  of, 
I  believe  it  was  Local  3,  Operating  Engineers,  up 
in  the  San  Francisco  Bay  region,  and  were  told 
that  that  was  merely  an  example  of  the  type  of 
contract  that  was  negotiated  in  a  shop  operation 
such  as  ours. 

Then  we  went  through,  perhaps  one  or  two  other 
similar  [291]  meetings  and  finally — I  think  it  was 
the  last  time  that  Mr.  Seymour  and  Mr.  Bronson 
came  out — they  requested  that  we  negotiate  a  con- 
tract with  them  and  specifically  stated  that  they 
would  accept  the  same  contract  as  they  had  previ- 
ously submitted  to  us,  the  Local  3  contract. 

Q.    Was  that  the  end  of  the  negotiations? 
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A.  Yes,  that  was  the  last  negotiation  we  had. 
The  next  thing  we  know,  there  was  a  picket  line 
established  around  the  plant. 

Q.  Well,  I  believe  you  testified  that  they  asked 
for  a  contract?  A.    Yes,  they  did. 

Q.     Well,  what  was  Shepherd's  answer  to  that? 

A.  Our  answer  was  that  we  did  not  know 
whether  or  not  they  represented  our  people  and  we 
suggested  that  we  should  go  to  the  National  Labor 
Relations  Board  and  have  them  conduct  an  elec- 
tion, to  determine  whether  or  not  they  represented 
our  people. 

Q.     And  is  that  how  the  negotiations  broke  off? 

A.  Yes,  mth  a  statement  that  no  election  was 
desired,  as  far  as  the  union  was  concerned. 

*  *     * 

Q.  (By  Mr.  Heimann) :  Have  there  been  any 
subsequent  demands  for  recognition  by  the  [292] 

union  ? 

*  *     # 

The  Witness :     No. 

*  *     * 

Q.  (By  Mr.  Heimann) :  Were  you  notified  of 
the  filing  of  any  representation  petition  by  union — 
well,  let  me  ask  it  that  way? 

A.  Are  you  referring  to  a  National  Labor  Rela- 
tions Board  petition? 

Q.     That  is  right. 

A.     No,  I  don't  know  of  any  they  filed. 
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Q.  Did  the  company  subsequently  file  any  peti- 
tion? 

A.  Yes,  following  the  last  session  we  had  with 
Mr.  Seymour  and  Mr.  Bronson,  in  order  to  deter- 
mine whether  or  not  the  union  represented  the  em- 
ployees, we  filed  a  petition  for  an  election  with  the 
National  Labor  Relations  Board.  [293] 

Mr.  Heimann:  Now,  I  ask  the  Trial  Examiner 
and  the  Board  to  take  official  notice  of  Case  No. 
21-RM-347  which  was  filed  on  April  8  and  dis- 
missed by  the  disclaimer  of  the  union  on  April  15th. 

Mr.  Nicoson:     No  objection  to  that. 

Trial  Examiner:     All  right. 

*  *     * 

Q,  (By  Mr.  Heimann)  :  Now,  after  the  dismis- 
sal of  that  petition,  Mr.  Montgomery,  did  the  com- 
pany file  another  petition  ?  A.     Yes,  they  did. 

Q.  Did  you  have  anything  to  do  with  the  filing 
of  that  petition? 

A.     It  was  filed  at  my  direction. 

Q.  Will  you  give  us  the  reason  that  you  di- 
rected that  to  be  filed  ? 

*  *     » 

The  Witness:  Our  employees  had  received  a 
mimeographed — I  believe — invitation  to  attend  a 
labor  meeting  at  which  time — this  was  at  the  in- 
vitation of  the  imion,  at  which  time  they  were  to 
discuss  representation  and  we  felt  that  the  union 
had  no  longer  acted  consistent  with  their  [294]  dis- 
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claimer,  and  that  they  had,  that  they  did  have  an 

interest  with  our  people. 

And  we  felt  we  should  determine  that,  so  we 
instructed  for  the  petition  for  election  to  be  refiled. 

Q.  (By  Mr.  Heimann)  :  At  that  time,  did  you 
receive  any  letter  from  the  imion? 

A.  We  had  a  number  of  exchanges  of  letters, 
yes,  and  I  believe  it  was  about  that  time  that  we 
had  an  invitation  by  letter  from  the  union,  to  meet 
with  them  and  discuss  an  agreement. 

Q.  And  was  it  subsequent  to  that  time  that  you 
filed  the  new  petition?  A.     Yes. 

Mr.  Heimann:  I  ask  the  Trial  Examiner  and 
the  Board  again  to  take  official  notice  of  Case  No. 
21-RM-350,  filed  May  15,  withdra\Mi  by  the  com- 
pany upon  disclaimer  by  the  Operating  Engineers, 
and  the  Teamsters,  on  May  20th,  with  withdrawal 
approved  on  June  15th. 

Trial  Examiner:    Any  objection? 

Mr.  Nicoson:     No  objection. 

Trial  Examiner:     All  right.  [295] 
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JOSEPH  A.  MUSSRO 
a  witness  called  by  and  and  on  behalf  of  the  re- 
spondent,  being   first   duly   sworn,   was   examined 
and  testified  as  follows: 

Direct  Examination 

By  Mr.  Nicoson: 

*  *     * 

Q.     What  is  your  business  or  occupation? 
A.     Business   representative   for   the    Operating 
Engineers,  Local  12.  [304] 

*  *     * 

Q.  Did  you  have  occasion  to  be  on  a  job  known 
as  the  Crowell  &  Larson  job  in  Glendora '? 

A.     I  did. 

Q.     What  time  did  you  arrive  at  that  jobf  [305] 

A.     It  was  approximately  11:30  to  11:45. 

Q.     Why  did  you  go  to  the  job? 

A.  I  didn't  go  to  the  job  deliberately,  I  was  out 
on  routine  job  checking. 

Q.     And  you  did  that  at  the  job? 

A.  Yes,  after  making  other  job  checks  in  the 
area. 

Q.     Did  you  stop  at  the  job? 

A.    I  did  stop  at  the  job. 

Q.  What  did  you  do  after  you  stopped  at  the 
job? 

A.  On  arrival  at  the  job  I  noticed  the  members 
were  eating  lunch,  with  the  exception  of  one.  I  don't 
know  if  he  was  our  member  or  not.  He  was  driving 
a  water  wagon. 
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And  after  parking  my  car,  I  went  over  and  I 
saw  Crook  Company  truck  there  which  was  parked 
right  near.  I  went  over  and  asked  the  [306]  me- 
chanic  


Q 


What  question  did  you  ask  him? 


A.     How  long  he  was  going  to  be  on  the  job. 

Q.    What  did  he  say  %  A.     Fifteen  minutes. 

Q.     What  did  you  say,  if  anything? 

A.     Nothing. 

Q.     What  did  you  do  then? 

A.  I  went  ahead  and  started  making  a  routine 
job  check,  checking  the  members'  cards,  their  dues, 
and  so  on. 

Q.  Now,  there  has  been  some  testimony  here  by 
Mr.  Neuenschwander  that  said  he  was  the  man  of 
Crook  Company  that  you  talked  to  out  there  that 
day,  and  he  testified  that  you  told  him  either  to  get 
off  the  job  or  you  would  shut  the  job  do\vn.  Did 
you  have  any  conversation  with  him  like  that? 

A.    No. 

Q.  Did  3^ou  make  any  such  statement  to  him  at 
that  time?  A.     I  did  not. 

Q.    Or  at  any  other  time?  A.     No. 

Q.  Did  you  tell  any  of  the  persons  employed  on 
that  job  that  they  should  stop  work  that  day? 

A.    No. 

Q.     Nor  at  any  other  time  ?  A.     No. 

Q.  What  did  you  do  after  you  left  this  [308] 
mechanic  ? 

A.     I   started   making   a   routine   job    checking, 
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checking  cards  and  there  was  one  member  there 
that  has  been  having  a  little  trouble  trying  to 
change  his  name,  which  took  up  a  little  bit  of  my 
time.  His  name  is  Ulibarri  and  I  was  checking 
some  of  the  cards  of  the  other  men  while  they  were 
eating  lunch. 

Q.  Now,  how  much  time  would  you  say  that  Mr. 
Ulibarri  took  up  with  you  in  the  discussion  of  the 
name  change*? 

A.     Around  fifteen  to  twenty  minutes  any  way. 

Q.  And  how  many  men  did  you  check  cards  on 
that  day? 

A.  I  don't  know;  approximately  seven  or  eight. 
I  don't  remember  just  how  many  it  was  because  I 
do  not  have  my  list  here. 

Q.  Ordinarily,  how  long  would  it  take  you  to 
check  the  cards'? 

A.  Well,  it  would  depend  upon  that  kind  of  a 
spread  there  would  be,  such  as  job  elements.  If  the 
men  were  spread  out  over  a  big  project,  by  the 
time  you  get  from  there  to  check  the  cards,  well,  it 
all  depends  on  the  spread. 

This  here,  it  happened  to  be  that  they  were  all 
in  the  one  unit  there,  being  at  lunch  time,  as  it  was, 
with  the  exception  of  one  water  truck  driver.  I 
don't  know  how  long  it  took  me. 

Q.  Did  these  men  have  any  questions  to  ask  you 
that  day?  A.     Yes. 

Q.     And  did  you  attempt  to  answer  them?  [309] 

A.    I  did. 
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Q.  Do  you  recall  any  of  the  questions  that  were 
asked  you  and  any  of  the  answers  you  gave? 

A.     Yes. 

Q.     Will  you  tell  us  about  that? 

A.  I  remember  one  of  them.  The  member  said 
that — I  don't  know  his  name — let  us  see — what  was 
his  name,  Smedley  or  something  like  that — Smedley 
said — rather,  he  asked  me,  ''Do  we  still  have  a 
picket  line  on  Crook  Company?" 

And  Dias  also  asked  me  about  the  same  ques- 
tions, and  I  don't  remember  what  I  answered, 
whether  I  answered  "yes"  or  ''no,"  because  I  was 
talking  to  Ulibarri  and  I  was  concentrating  on  his 
problem,  more  so  than  on  anything  else. 

Q.  Did  you  tell  any  of  the  employees  of  Crowell 
&  Larson  that  day  that  they  should  quit  their  work 
so  long  as  the  Crook  Company  truck  was  there? 

A.     No,  I  did  not. 

Q.  Did  you  tell  any  of  them  to  quit  work  at  all 
that  day? 

A.     I  did  not  tell  anybody  to  quit  work. 

Q.  Did  you  say  this,  in  substance,  to  Mr.  Smed- 
ley and  Mr.  Dias,  that  you  were  going  to  take  the 
serial  numbers  of  the  truck  and  if  you  found  out 
it  did  come  through  a  picket  line,  you  were  going 
to  shut  the  job  down?  A.    No,  I  did  not. 

Q.     Did  you  say  anything  in  that  respect?  [310] 

x\.  No,  but  T  did  take  serial  numbers  of  two 
pieces  of  equipment. 

Q.  A^^lat  tim(^  did  you  leave  the  job  that  day, 
if  you  left? 
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A.  Somewheres  around — some  time  between 
12 :15  to  12 :30,  around  there,  I  would  say. 

Q.     Around  12:15  to  12:30? 

A.  I  don't  remember  just  exactly  what  time  it 
was  because  I  did  have  another  appointment  at 
Pacific  Colony  for  1:00. 

Q.     Where  is  Pacific  Colony? 

A.  On  Valley  Boulevard,  which  is  west  of 
Pomona. 

Q.     Pomona,  California?  A.    Yes. 

Q.    About  how  many  miles? 

A.  I  don't  know,  I  would  say  it  was  between 
seven  and  eight  miles,  or  something  like  that. 

Q.  What  time  was  your  appointment  at  this 
Pacific  job?  A.     1:00. 

Q.     Were  you  there  on  time? 

A.  I  was.  It  was  somewheres  between  1:00, 
possibly  a  little  before,  because  it  was  in  around 
1 :00,  right  there,  because  when  I  got  there,  I  re- 
member talking  to  an  electrician  whom  I  knew,  if 
he  saw  Mr.  Stroner  who  I  had  an  appointment 
with. 

Q.  How  long  were  you  on  the  Crowell  &  Lar- 
son job  all  told  ? 

A.  I  would  say  somewheres  around  half  an  hour 
approximately  any  way,  about  half  an  hour  [311] 
or  so. 
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Cross-Examination 
By  Mr.  Heimann: 

Q.  Mr.  Mussro,  at  the  time  you  went  to  that 
job,  the  Crowell  &  Larson  job,  did  you  know  what 
the  employees'  lunch  hour  was? 

A.     No,  I  did  not. 

Q.  And  you  arrived  there  about  11:30  or  about 
11:45?  A.     I  did. 

Q.  Did  you  ask  any  one — or  let  me  ask  you 
this:  When  you  got  out  there,  you  saw  the  Crook 
Company  truck  there  ?  A.     Right. 

*  *     * 

Q.  (By  Mr.  Heimann)  :  Do  you  remember  that 
you  gave  a  statement  to  one  of  the  investigators  of 
the  National  Labor  Relations  Board? 

A.    Yes. 

Q.    And  that  you  signed  that  statement? 

A.     I  did.  [312] 

*  ■»     * 

Q.  Did  you  state  to  the  Field  Examiner — I  with- 
draw the  question.  I  will  ask  it  again. 

Did  you  state  to  the  Field  Examiner  the  fol- 
lowing: [313]  "To  make  this  entirely  complete,  I 
will  add  that  when  I  came  onto  the  job  and  saw 
the  Crook  Company  truck,  I  asked  one  of  the  men 
where  the  Crook  Company  man  was  and  he  pointed 
out  the  man  to  me''? 

Mr.  Nicoson :  The  question  is,  did  lie  say  that  to 
the  Field  Examiner? 
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Mr.  Heimann:     That  is  right. 

The  Witness:     No. 

Q.  (By  Mr.  Heimann)  :  Would  you  read  this 
— strike  that,  please. 

Did  you  read  this  affidavit  before  you  signed  it? 

A.  I  read  it  hastily  because  I  had  another  ap- 
pointment. I  don't  know  whether  it  was  under  oath 

or  not. 

*  *     * 

Q.  (By  Mr.  Heimann) :  Will  you  read  the  first 
line  of  your  statement?  A.     Yes.  [314] 

Q.     Was  that  there  when  you  signed  it? 

A.    Yes,  I  believe  it  was. 

Q.    And  you  read  it?  A.    Yes. 

Mr.  Heimann:  Well,  I  now  would  like  to  read 
from  that  document  that  first  line,  which  reads:  ''I, 
Joseph     A.     Mussro,     being     duly     sworn,     [315] 

state" 

*  *     * 

Q.  Now,  you  are  a  business  agent  of  Local  12, 
isn't  that  right?  [317]  A.     I  am. 

Q.     Isn't  it  your  job  to  enforce  union  rules? 

A.     It  is. 

Q.  Isn't  it  your  job  to  see  that  union  men  do  not 
work  wdth  nonunion  men? 

A.  It  isn't  our  job  to  take  and  go  out  and  make 
an  issue.  I  would  like  to  say  this  in  my  own  way, 
if  you  don't  mind. 

There  are  times  that  w^e  make  leniences  for  har- 
mony and  complete  friendship  and  sometimes  we 
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may  enforce  an  issue  and  sometimes  we  do  not  en- 
force an  issue.  It  all  depends.  [318] 

*     *     ^ 

Q.  And  your  arrival  was  at  approximately  11 :30 
or  11:45? 

(No  response.) 

Q.     Isn't  that  what  you  said? 

A.     When  I  arrived  where? 

Q.    At  the  Crowell  &  Larson  job. 

A.  That  was  after  11:30;  between  11:30  and 
11 :45. 

Q.  That  is  what  I  said.  So,  you  were  on  that  job 
approximately  one  hour,  were  you  not? 

A.     I  wasn't. 

Mr.  Heimann:  I  see.  Well,  I  will  let  the  record 
stand. 

Q.  (By  Mr.  Heimann)  :  And  during  that  time, 
whatever  amount  of  time .  it  was  you  were  there, 
you  checked  about  seven  or  eight  cards? 

A.     I  did. 

Q.  Now,  ordinarily  when  you  check  cards,  isn't 
it  true  that  you  check  the  card  of  one  employee  at 
a  time?  A.     That  is  right. 

Q.    And  the  others  can  go  on  working  ? 

A.     That  is  right.  [320] 

Q.  Now,  Mr.  Nicoson  asked  you  how  long  it 
would  take  ordinarily  to  make  your  check  of  seven 
or  eight  cards  and  you  said  it  depends  on  how 
much  tlio  job  is  spread  out?  A.     That  is  right. 
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Q.  Now,  at  that  particular  time,  the  employees 
were  all  standing  around  you,  were  they  not"? 

A.  With  the  exception  of  one  man,  who  was  out 
on  a  water  wagon, 

Q.  Now,  how  long  does  it  ordinarily  take  you 
to  check  seven  or  eight  cards  of  men  who  are 
bunched  together  with  one  exception? 

A.  It  is  hard  to  say  because  maybe  one  may 
have  one  or  two  questions  and  in  this  case  here, 
they  were  eating  lunch.  I  don't  know  how  long  it 
took  me  to  check  their  cards. 

Q.  Now,  some  employees  asked  you  questions 
about  the  picket  line  at  Crook ;  is  that  right  ? 

A.     One  did. 

Q.    And  you  said  that  was 

A.     Smedley. 

Q.     Smedley?  A.     Yes,  and  possibly  Dias. 

Q.     Possibly  Dias  did,  too?  A.     Yes. 

Q.  Isn't  it  a  fact  that  you  mentioned  the  picket 
line  at  Crook  first?  [321]  A.     No. 

*     *     * 

Q.  Well,  do  you  remember  who  was  the  first 
one  who  brought  it  up  ?  A.     No,  I  do  not. 

Q.  But  it  would  have  been  either  Smedley  or 
Dias?  A.     It  was  either  one  of  them. 

Q.  Do  you  know  in  response  to  what,  if  any- 
thing, they  brought  up  the  Crook  Company  picket 
line?  A.     No,  I  have  no  idea. 

Q.     No  idea  what  brought  it  up? 

A.     It  was  possibly — it  might  have  been  possibly 
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in  reference  to — because   Smedley  said  something 
about  the  two  pieces  of  equipment  coming  from 
another  job  and  he  didn't  know  how  they  got  there 
on  the  job  at  Puente.  [322] 

»     *     * 

Q.  Now,  you  stated  that  you  took  the  serial  num- 
bers of  two  pieces  of  equipment  down;  is  that 
right?  A.     I  did. 

Q.     What  equipment  was  that? 

A.     Two  tournapulls. 

Q.  And  where  did  those  two  tournapulls  come 
from?  A.     I  don't  know. 

Q.  And  for  what  purpose  did  you  take  down  the 
equipment  number  ?  A.     Just  hobby. 

Q.     Just  hobby?  A.     That  is  right. 

Q.  Is  it  your  hobby  to  take  down  equipment 
numbers  ? 

A.  I  like  taking  down  equipment  numbers, 
yes.  [323] 

Q.     Pardon? 

A.     I  do  take  down  equipment  numbers. 

Q.     It  is  a  hobby  with  you? 

A.    Yes,  it  is  hobby  with  me. 

Q.     For  no  other  purpose  whatever? 

A.     None  whatever. 

Q.  Now,  how  many  pieces  of  equipment  were 
on  that  job?  A.     I  don't  know. 

Q.     Were  there  more  than  two? 

A.  There  were  more  than  two,  yes.  I  didn't 
count  the  equipment  on  the  job. 
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Q.  But  you  only  took  the  numbers  from  the 
two  tournapuUs;  is  that  right? 

A.     That  is  right. 

Q.  And  were  you  going  to  check  those  niunbers 
anywhere?  A.     No.  [324] 


JAMES  LUTHER 

a  witness  called  by  and  on  behalf  of  the  respondent, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

By  Mr.  Nicoson: 

Q.    Will  you  state  your  full  name  and  address 
for  the  record,  please? 
A.     James  Luther.  [326] 

*  *     * 

Q.  When — you  were  employed  by  McCammon- 
Wunderlich  on  May  23,  1955?  A.    Yes. 

Q.     At  the  Stone  Canyon  job?  A.     Yes. 

*  *     * 

Q.  Did  anything  happen  that  morning  before 
you  went  to  work?  [327]  A.     Yes. 

Q.     What  time  do  you  usually  go  to  work? 

A.    4:00. 

Q.     In  the  morning?  A.     Yes. 

Q.  And  what  happened  there  at  4:00  in  the 
momins:? 
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A.    Well,  some  of  the  fellows  got  together  and 

had  a  little  talk. 

*  *     * 

Q.     Go  ahead  then  and  tell  us  what  happened'? 

A.  Some  of  the  fellows  got  together  and  were 
talking  about  another  fellow,  a  union  member,  who 
had  been  fined  the  week  before  for  crossing  the 
picket  line  and  so  we,  more  or  less,  decided  among 
ourselves  if  any  of  the [328] 

*  *     * 

Trial  Examiner :  Go  ahead  and  tell  us  what  took 
place  among  yourselves.  This  is  on  the  morning  of 
May  3rd.  You  had  a  discussion,  I  take  it,  from 
what  you  have  already  told  us? 

The  Witness:     Yes. 

Trial  Examiner:  And  w^hat  was  the  subject  of 
discussion  then? 

The  Witness :  Well,  it  was  of  nonunion  members 
coming  in  and  working  on  the  equipment,  on  our 
job  and  we  decided  [329]  among  ourselves,  the  next 
time  they  showed  up  on  the  job,  that  we  would, 
more  or  less,  go  and  get  a  drink  of  water  until  they 

left. 

*  *     * 

Q.  (By  Mr.  Nicoson) :  How  many  of  the  Mc- 
Cammon-Wunderlich  employees  were  there  when 
this  thing  happened? 

A.    You  mean  when  we  were  talking? 

Q.    Yes. 

A.     Oh,  I  would  say  in  the  neighborhood  of  ten. 
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Q.  Were  there  more  came  up  as  the  conversa- 
tion was  developing?  A.     Well,  yes. 

Q.    After  that  you  went  to  work,  did  you? 

A.    Yes. 

Q.  Later  that  morning,  did  you  see  a  truck 
from  the  Shepherd  Tractor  Company  come  on  the 
job?  [330]  A.     Yes. 

Q.    What  happened  then? 

A.  Well,  different  members  gave  the  signal 
among  themselves  to  just  pull  up  and  go  over  and 
park. 

Q.     Is  that  what  happened? 

A.     Yes,  we  all,  more  or  less,  stopped. 

Q.     What  did  you  do? 

A.     I  stopped  and  parked  my  rig  where  I  was. 

Q.     Getting  off  of  it?  A.    Yes. 

Q.     And  standing  by?  A.     Yes. 

Q.     How  long  a  time  did  they  stay  there? 

A.     Twenty  to  thirty  minutes. 

Q.     Did  you  then  go  back  to  work? 

A.     Yes. 

Q.     When  did  you  go  back  to  work? 

A.     When  we  saw  the  truck  leave. 

Q.    When  you  saw  the  truck  leave? 

A.    Yes. 

Q.  When  you  were  together  there  that  morning 
— strike  that.  Do  you  know  a  fellow  by  the  name  of 
''Red  Hunter"?  A.     Yes. 

Q.     Does  he  work  out  there  on  the  job? 

A.    Yes.  [331] 
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Q.  Was  he  present  when  you  were  having  this 
discussion  at  4 : 00  in  the  morning  1 

A.     No,  he  wasn't. 

Q.  Do  you  know  how  many  pieces  of  equipment 
stopped  that  morning  when  the  Shepherd  truck 
showed  up? 

A.     I  would  say  eighteen  to  twenty. 

Q.     Eighteen  to  twenty?  A.     Yes. 

Q.  Now,  had  you  been  instructed  or  advised  or 
directed  b}^  any  representative  of  Local  12  to  take 
this  action?  A.     No,  sir.  [332] 


RAYMOND  L.  THOMASON 
a  witness  called  by  and  on  behalf  of  the  respondent, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

By  Mr.  Nicoson: 

Q.  Will  you  state  your  full  name  for  the  record? 

A.  Raymond  L.  Thomason. 

Q.  And  what  is  your  address? 

A.  13364  Pinney  Street,  Pacoima. 

Q.  And  what  is  your  business  or  occupation? 

A.  Heavy  duty  operator. 

Q.  Were  you  so  engaged  on  May  23rd,  1955? 

A.  I  was. 

Q.  By  whom  were  you  employed  on  tliat  date? 

A.  McCammon-Wunderlich.  [343] 
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Q.  Did  anything  hapen  there  that  morning,  be- 
fore you  went  to  workf  A.     Yes. 

Q.     Who  was  there  when  this  thing  happened  ? 

A.     Well,  just  the  operators  themselves. 

Q.     The  men  on  the  job?  A.     Yes. 

Q.     Working  equipment  like  you  ?  A.     Yes. 

Q.  About  how  many  of  them  would  you  say 
were  there?  A.    Between  eight  or  ten. 

Q.     Between  eight  or  ten?  A.     Yes. 

Q.     Tell  us  what  happened  that  morning? 

A.  We  were  all  gathered  around  before  work 
time  and  we  decided  we  were  not  going  to  work 
with  a  nonunion  member  on  the  job,  if  one  of  them 
was  to  come  on  the  job.  If  that  happened,  we  were 
all  going  to  shut  down,  go  for  a  drink  of  water  or 
do  something  else. 

Q.  Was  Mr.  Hunter  there  when  this  incident 
happened  ?  A.     No. 

Q.  Was  any  representative  of  the  union  present 
when  this  thing  happened?  A.     No.  [345] 

Q.     Then  what  did  you  do? 

A.     We  went  to  work. 

Q.  Did  you  notice  later  on  that  day,  a  Shepherd 
truck  being  on  the  job?  A.     Yes. 

Q.     When  did  you  first  notice  it? 

A.     Oh,  I  would  say  around  9:30. 

Q.    Where  did  you  notice  it? 

A.     Coming  across  the  fill. 

Q.  That  w^ould  be  on  the  same  job  where  you 
would  have  to  take  your  load  up,  dump  it  and  pass 
it;  would  that  be  right?  A.     Yes. 
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Q.  What  did  yon  do  when  you  saw  the  Shep- 
herd truck  ?  A.     I  pulled  in  and  parked. 

Q.     Pulled  in  where?  A.     On  the  ramp. 

Q.     On  the  ramp?  A.     Yes. 

Q.     Going  up  or  coming  down? 

A.     Coming  down. 

Q.     You  had  already  dropped  your  load? 

A.    Yes. 

Q.     How  long  were  you  there? 

A.     Oh,  approximately  twenty  to  thirty  minutes. 

Q.  Did  other  employees  do  the  same  thing  as 
you  did?  [346]  A.     Yes. 

Q.     And  did  you  go  back  to  work  that  day? 

A.    Yes. 

Q.     When  did  you  go  back  to  work? 

A.     After  the  truck  left. 

Q.     Did  anybody  tell  you  to  go  back  to  work? 

A.     No.  [347] 

*     *     * 

Trial  Examiner:  I  understand  you  have  ar- 
rived at  a  stipulation  concerning  a  communication 
from  Local  12? 

Mr.  Nicoson:  That  is  correct,  your  Honor.  We 
are  prepared  to  stipulate  that  there  was  such  a 
document  written  by  Mr.  McNeel,  addressed  to  the 
Board,  in  connection  with  certain  representation 
cases  which  were  on  file  with  the  Board,  and  the 
hearing  has  been  held  with  respect  to  those  cases. 

And  on  page,  I  believe  it  is  41  of  the  transcript 
of  that,  [355]  there  is  a  verbatim  readinu"  of  the 
contents  of  the  so-called  disclaimer  letter. 
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Mr.  Heimann:    Pages  38  to  39. 

Mr.  Nicoson:  Pages  38  to  39 — which  we  would 
like  to  read  into  the  record. 

Trial  Examiner:  All  right,  but  give  us  the  case 
numbers,  too. 

Mr.  Nicoson:     Yes. 

Mr.  Heimann:  The  name  of  the  case  is  Casey- 
Metcalf  Machinery  Company,  etc.,  and  Interna- 
tional Union  of  Operating  Engineers,  Local  No. 
12,  A.  F.  of  L.,  etc.,  21-RM-351,  etc.,  date  of  tran- 
scrii)t  is  June  23,  1955. 

I  wdll  stipulate  further,  at  the  request  of  Mr. 
Nicoson,  that  that  document  went  into  evidence  as 
Board's  Exhibit  No.  2-A  and  was  a  letter  dated 
May  17,  signed  purportedly  by  H.  M.  McNeel,  with 
a  small  letter  "a"  by  the  signature,  addressed  to 
the  National  Labor  Relations  Board  at  111  West 
Seventh  Street,  Los  Angeles  14,  California,  atten- 
tion Louis  Gordon,  Field  Examiner. 

And  I  am  quoting  from  that  letter  now: 

"Re  Shepherd  Machinery  Company,  Case  No. 
21-RM-350,  Casey-Metcalf  Machinery  Co.,  Case  No. 
21-RM-351 ;  Crook  Company,  Case  No.  21-RM-352 ; 
Electric  Tool  &  Tool  &  Supply  Company,  Case  No. 
21-RM-353;  George  M.  Philpott  Company,  Inc., 
Case  No.  21-RM-354;  Shaw  Sales  &  Service  Com- 
pany, Case  No.  [356]  21-RM-355;  Smith-Booth- 
Usher  Company,  Case  No.  21-RM-356";  and  that 
letter  stated: 

"We  wish  to  inform  you  that  the  International 
Union    of    Operating    Engineers,    Local    No.    12, 
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doesn't  have  claim  to  represent  a  majority  of  the 
employees  in  the  units  set  forth  in  the  above  peti- 
tions." 

That  is  followed  by  the  purported  signature  of 
H.  M.  McNeel,  International  Labor  Relations  Rep- 
resentative, International  Union  of  Operating  En- 
gineers, Local  Union  No.  12  ? 

That  is  the  end. 

Trial  Examiner:  All  right.  That  is  your  stipu- 
lation. 

Mr.  Nicoson:     That  is  the  stipulation. 

Trial  Examiner:     Very  well. 

Mr.  Nicoson :    Mr.  McNeel. 

HAROLD  M.  McNEEL 
a  witness  called  by  and  on  behalf  of  the  respondent, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

By  Mr.  Nicoson: 

*     *     * 

Q.     What  is  your  business  or  occupation? 

A.  I  am  assistant  manager  of  Local  12  and 
Labor  Relations  [357]  representative. 

Q.    How  long  have  you  held  that  position? 

A.     About  six  years. 

Q.  You  just  heard  the  stipulation  read  here  into 
the  record  or  a  letter  signed  by  Mr.  H.  M.  McNeel  ? 

A.    Yes. 

Q.     Are  you  the  same  Mr.  McNeel? 

A.     I  am  the  same  one. 
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Q.    And  you  signed  such  a  letter*? 

A.  No,  I  was  at  San  Diego  that  day  and  I  had 
my  secretary  send  the  letter  out. 

Q.     It  was  sent  under  your  direction'? 

A.     Yes,  it  was  sent  under  my  direction. 

Q.     What  are  your  duties,  Mr.  McNeel  % 

A.  Well,  I  have  charge,  and  I  am  responsible 
for,  all  contracts,  some  two  thousand  of  them,  and 
also  negotiations,  handling  of  Board  work  and 
State  compensation. 

Q.  By  "Board,"  you  mean  National  Labor  Re- 
lations Board? 

A.  National  Labor  Relations  Board,  yes,  and 
State  Boards. 

Q.     Now,  do  you  also  have  anything  to  do  with 

the  general  labor  relations  picture  of  Local  12  % 

A.     I  do.  [358] 

*     ♦     * 

Q.  (By  Mr.  Nicoson) :  Now,  there  is  some  evi- 
dence in  the  [359]  record  here,  Mr.  McNeel,  that 
a  consent  election  was  held  among  the  people  of 
Crook  Company  on  March  9th,  1955 ;  that  the  union 
lost  the  election  and  directly  after  that  started 
another  picket  line?  A.     That  is  true. 

Q.  Do  you  know  why  that  picket  line  was  estab- 
lished? A.    Yes. 

Q.     Will  you  tell  us  why? 

A.  That  one  was  established  and  charges  were 
filed  that  the  men  had  been  discharged  for  union 
activity.  Later,  after  the  election,  it  was  put  back 
on  again  and  that  was  for  the  purpose  of  recogni- 
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tion   or  recognizing  the  fact  that  these  nonunion 
mechanics    were    doing   the    work    that    has    been 
awarded  by  the  American  Federation  of  Labor,  to 
the  Operating  Engineers. 

And  that  is,  that  the  Engineers  shall  repair  and 
maintain  all  the  equipment  that  they  operate.  [360] 

*  *     * 

Q.  And  you  are  still  maintaining  the  picket  line 
at  Crook  Company?  A.     Off  and  on,  yes. 

Q.     And  for  the  same  purpose?  A.    Yes. 

Q.  Do  you  have  a  picket  line  at  the  Shepherd 
Machinery  Company?  A.     Occasionally. 

Q.     Do  you  know  Avhen  that  was  established? 

A.     I  could  not  give  you  the  date,  no. 

Q.     Do  you  know  wh}^  it  was  established  ? 

A.     Yes. 

Q.    Why  was  it  established? 

A.  For  the  same  reason  that  we  established  the 
later  picket  line  at  Crook  Company.  [361] 

*  *     « 

Cross-Examination 
(Continued) 

By  Mr.  Heimann :  [362] 

*  *     * 

Q.  (By  Mr.  Heimann) :  Mr.  McNeel,  isn't  it  a 
fact  that  the  picket  line  at  Crook  C()m]:)any  started 
in  Februaiy? 

A.  Well,  I  don't  remember  definitely,  no,  when 
it  started. 
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Q.  Isn't  it  a  fact  that  the  picket  line  at  Crook 
Company  started  long  before  the  discharges  of 
these  ten  men"?  A.     No,  I  believe  not. 

Q.  By  the  way,  do  you  know  whether  these  ten 
men  were  discharged,  laid  off,  or  what  % 

A.     They  were  discharged. 

Q.     I  see.  And  how  do  you  know  that? 

A.     That  is  what  they  said. 

Q.     That  is  what  who  said? 

A.     The  men  themselves. 

*    »     * 

A.  There  was  a  letter  that  Crook  gave  to  them, 
stating  that  [363]  they  were  being  let  go.  I  don't 
know  whether  it  was  laid  off  or  what. 

Q.  You  don't  remember  whether  it  said  dis- 
charged ?  A.     No. 

Q.    Let  go  or  what  it  said*? 

A.     They  were  letting  them  go,  I  think. 

Q.     Something  like  that? 

A.     Yes,  something  of  that  order. 

Q.  Now,  when  the  consent  election  agreement 
and  that  "RC"  case  was  approved,  the  picket  line 
went  off,  is  that  right,  Mr.  McNeel? 

A.    I  don't  know. 

Q.     There  was  a  consent  agreement? 

A.     Yes. 

Q.     And  the  picket  line  was  removed? 

A.     Yes. 

Q.  And  it  went  back  as  soon  as  the  election  re- 
sults were  known  ?  A.     That  is  right.  [364] 
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Redirect  Examination 
By  Mr.  Nicoson: 

Q.  You  said  that  the  picket  line,  in  answer  to 
Mr.  Heimann's  question,  was  for  the  purpose  of 
recognition  of  Avhatl 

A.  Well,  the  union,  to  bring  to  the  attention  of 
all  of  the  construction  industry  that  the  Crook 
Company,  the  Shepherd  Company,  and  the  others 
were  employing  nonunion  men  on  our  work,  work 
that  was  assigned  to  us,  to  our  jurisdiction.  [365] 


w.  Ct.  crook 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  fii'st  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  Heimann: 

*     *     * 

Q.  And  are  you  the  owner  or  principal  stock- 
holder or  partner  of  Crook  Company? 

A.     I  am  the  principal  stockholder. 

Q.  And  do  you  have  anything  to  do  with  the 
management  of  Crook  Company? 

A.    Yes,  sir,  I  do. 

Q.     You  are  the  top  boss;  is  that  right? 

A.     That  is  right. 

Q.     Now,  are  you  familiar  with  the  fact  that  on 
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or  about  May  17,  the  Operating  Engineers,  Local 

12,  filed  a  disclaimer  as  to  your  employees'? 

A.     Yes,  I  am  aware  of  that  fact.  [370] 

Q.  Did  you  have  any  sort  of  communication 
from  that  union  after  that? 

A.     I  had  one  call. 

Q.     Approximately  when  was  that? 

A.  Approximately  one  week  or  ten  days  after 
the  disclaimer. 

Q.    Who  called  you? 

A.     A  gentleman  named  "Mr.  Seymour." 

Q.     And  what  did  he  say? 

A.  He  asked  to  make  an  appointment  to  meet 
me  in  the  field. 

Q.     What  did  you  say? 

A.  I  asked  him  the  nature  of  the  business  and 
he  stated  he  would  like  to  make  an  agreement  with 
us  and  a  contract  as  to  our  labor  situation. 

Q.    And  what  did  you  say  ? 

A.  Well,  I  told  him  that,  under  the  circum- 
stances, that  we  had  had  an  election,  that  I  did 
not  see  it  would  be  possible  for  us  to  enter  into  any 
agreement  with  the  organization  as  I  understood 
it  was  illegal  after  the  employees  had  voted  against 
the  union.  [371] 
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MICHAEL  S.  BESSICH 
a  witness  recalled  by  and  on  behalf  of  the  General 
Counsel,  having  been  previously  duly  sworn,  was 
examined  and  testified  further  as  follows: 

Direct  Examination 

By  Mr.  Heimann: 

*  *     * 

Q.  On  or  about  May  12th,  did  you  receive  a 
letter  from  the  Operating  Engineers  and/or 
Teamsters  ?  A.    Yes. 

Q.     Do  you  have  that  letter  with  you? 

A.     No,  I  don't. 

Q.     Do  you  know  what  happened  to  that  letter? 

A.    Yes. 

Q.     Will  you  tell  us  what  happened  to  it? 

A.  Well,  it  was  submitted  as  an  exhibit  in  a 
representation  hearing  which  we  had  here,  approxi- 
mately one  month  ago.  [372] 

*  *     * 

Q.  (By  Mr.  Heimann) :  Mr.  Bessich,  there  has 
been  testimony  that  some  ten  of  your  employees 
were  discharged  or  laid  off,  approximately  at  the 
time  of  the  election — I  forget  the  date — do  you 
know  of  any  layoffs  or  discharges'?  [373] 

*  *     * 

The  Witness:  Yes,  I  gave  the  date.  I  did  not 
give  an  approximate  date.  [374] 

*  *     * 

Q.  (By  Mr.  Heimann)  :  Will  you  tell  us  aj)- 
proximately  when  they  were  made? 
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The  Witness:     The  layoffs  were  made  effective 
February  15,  1955.  [375] 


Q.  (By  Mr.  Heimann) :  Now,  were  these  men 
whose  employment  was  severed  in  February,  1955, 
were  they  discharged  or  laid  off? 

A.     They  were  laid  off. 

Q.     Did  they  vote  in  the  election? 

*  *     * 

The  Witness:    Yes,  they  were  permitted  to  vote. 

Q.  (By  Mr.  Heimann)  :  Did  the  company  chal- 
lenge them?  A.     No. 

Q.  Has  re-employment  been  offered  to  any  of 
them? 

A.  Not  until  just  recently,  and  we  did  offer — 
we  have  openings  for  possibly  two  men  at  the  pres- 
ent, of  which  we  have  [376]  made  an  offer  to  them 
to  come  in  and  discuss  the  possibility  of  going  back 
to  w^ork. 

Q.     I  see.  And  approximately  when  was  that? 

A.  Actually  I  wrote  them  letters  [377]  yester- 
day. 

*  *     * 

Mr.  Heimann:  Mr.  Examiner,  I  have  had 
marked  for  identification  as  General  Counsel's  Ex- 
hibit No.  7,  a  cop3^  of  a  letter  on  the  stationery  of 
the  International  Union  of  Operating  Engineers, 
addressed  to  Shepherd  Tractor  &  Equipment  Com- 
pany, dated  May  11,  1955. 

I  offer  to  stipulate  that  the  original  of  that  letter 
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was  sent  to  Shepherd  Tractor  &  Equipment  Com- 
pany and  that  another  letter  was  sent  to  Crook 
Company,  identical  in  all  respects,  except  that  it 
was  addressed  to  Crook  Company  instead  of  Shep- 
herd. 

Also,  that  the  original  was  signed  by  Mr.  Sey- 
mour for  the  Operating  Engineers,  Local  12,  and 
by  Mr.  Hatfield  and  Mr.  Backus  for  Teamsters 
Local  No.  495. 

Mr.  Nicoson:  And  will  you  accept  the  further 
stipulation  that  at  or  about  the  date  shown  on  that, 
identical  letters,  with  the  exception  as  to  the  firm 
or  person  to  whom  it  was  addressed,  were  also  sent 
to  Casey-Metcalf  Machinery,  Electric  Tool  &  Sup- 
ply Company,  George  M.  Philpott  Company,  Inc., 
Shaw  Sales  &  Service  Company,  Smith-Booth- 
Usher  Company,  BrowTi-Bevis-Industrial  Equip- 
ment Company,  and  as  Mrs.  Selvin  has  already 
pointed  out,  in  the  off-the-record  discussion,  they 
were  also  equipment  dealers. 

Will  you  accept  that  as  part  of  the  [398]  stipu- 
lation ? 

Mr.  Heimann:  As  to  that,  Mr.  Examiner,  I  am 
willing  to  stipulate  to  the  fact  as  related  by  Mr. 
Nicoson.  However,  I  do  not  see  the  relevancy  and 
I,  therefore,  object  to  its  admission  in  evidence. 

Trial  Examiner:  What  difference  does  it  make 
from  your  standpoint? 

Mr.  Nicoson :  He  has  been  arguing  to  show  here 
that  we  are  trying  to  obtain  recognition  from  these 
two  people.  I  am  trying  to  show  that  we  are  not, 
that  we  have  invited  certain  people  to  attend  a 
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group  meeting,  for  the  purpose  of  discussion  but 
not  in  an  individual  capacity. 

Trial  Examiner:  I  guess  I  had  better  look  at 
that  letter,  Mr.  Nicoson. 

Mr.  Nicoson:  That  is  why  I  was  so  interested 
about  the  language  of  it. 

Mr.  Hermann:  I  want  to  say  something  about 
that,  too,  then. 

Trial  Examiner:  Well,  you  have  arrived  at  a 
stipulation,  haven't  you? 

Mr.  Heimann:    He  has  not  accepted  it  yet. 

Trial  Examiner:  So  far  as  the  facts  are  con- 
cerned, the  stipulation  is  accepted. 

Mr.  Heimann:  Just  for  the  record,  do  you  join 
in  the  stipulation  ? 

Mr.  Nicoson:     Yes,  certainly.  [399] 

Mr.  Heimann:    All  right. 

Trial  Examiner:  I  will  admit  the  stipulation 
and  consider  it  in  respect  to  your  argument,  as  to 
the  attempt  by  the  union  to  obtain  recognition 
through  the  unlawful  means;  your  argument  being 
that  it  was  a  different  situation  and  the  fact  that  a 
number  of  equipment  dealers  were  invited  to  attend 
this  meeting  tends  to  negate  the  inference  that  the 
General  Counsel  made. 

Mr.  Nicoson:  That  is  it,  that  is  right,  that  is 
the  idea. 

Mr.  Heimann:  We  previously  read  into  the  rec- 
ord the  union's  disclaimer. 

Trial  Examiner:     Yes. 

Mr.  Heimann:     I  think  we  named  all  the  com- 
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panies  that  that  disclaimer  referred  to,  and  I  think 
those  are  the  identical  companies  that  Mr.  Nicoson 
just  mentioned. 

Mr.  Nicoson:     That  was  my  intention,  yes. 

*    *     * 

(The  document  heretofore  marked  General 
Counsel's  Exhibit  No.  7  for  identification  was 
received  in  evidence.)  [400] 


GENERAL  COUNSEL'S  EXHIBIT  No.  7 

(Copy) 

International  Union  of  Operating  Engineers 

May  11,  1955. 

Shepherd  Tractor  &  Equipment  Co., 
Atlantic  &  Bandini  Blvds., 
Los  Angeles  22,  Calif. 

Dear  Sirs: 

During  the  past  several  months,  we  have  at  vari- 
ous times,  attempted  to  arrange  a  meeting  -^dtli  the 
Equipment  Distributors  in  Southern  California,  for 
the  purpose  of  discussing  an  Agreement  between 
your  firm  and  the  below  signatory  Unions. 

The  Operating  Engineers,  in  handling  the  pro- 
cedures, have  been  advised  by  Mr.  W.  W.  Shepherd 
of  the  Shepherd  Machinery  Company  that  he,  Mr. 
Shepherd,  had  been  delegated  by  the  various  firms 
to  speak  for  them.   In  discussing  this  issue  with 
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Mr.   Shepherd,  it  was   evident   that  we  could  not 
proceed  and  enter  into  negotiations. 

We  are,  therefore,  requesting  that  a  representa- 
tive of  your  Company  be  present  May  16,  1955,  at 
10:00  a.m.  at  the  Operating  Engineers'  Building, 
2323  West  8th  Street,  Los  Angeles,  California,  for 
the  purpose  of  entering  into  negotiations  with  the 
Unions  involved  to  conclude  a  workable  Agreement. 
The  Unions  will  have  a  proposal  to  offer  at  this 
meeting. 

Sincerely, 

R.  B.  BRONSON, 

Business  Manager,  International  Union  of  Operat- 
ing Engineers  Local  Union  No.  12. 

By  /s/  J.  H.  SEYMOUR, 

Personal    Representative    to 
R.  B.  Bronson. 

TEAMSTERS'      AUTOMOTIVE       WORKERS 
LOCAL  UNION  No.  495, 

By  , 

FRANK  HATFIELD, 

Secy.-Treasurer ; 


TOM  BACKUS, 

President. 

Received  in  evidence  July  28,  1955. 

*     *     » 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15151 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 
vs. 

INTERNATIONAL   UNION   OF    OPERATING 
ENGINEERS,  LOCAL  12, 

Respondent. 

CERTIFICATE  OF  THE  NATIONAL 
LABOR  RELATIONS  BOARD 

The  National  Labor  Relations  Board,  by  its 
Executive  Secretary,  duly  authorized  by  Section 
102.84,  Rules  and  Regulations  of  the  National  Labor 
Relations  Board,  Series  6,  as  amended,  hereby  cer- 
tifies that  the  documents  annexed  hereto  constitute 
a  full  and  accurate  transcript  of  the  entire  record 
of  a  consolidated  proceeding  had  before  said  Board, 
entitled,  "International  Union  of  Operating  En- 
gineers, Local  12,  and  Crook  Company,"  Case  No. 
21-CC-198;  and  "International  Union  of  Operating 
Engineers,  Local  12,  and  AVillard  W.  Shepherd  and 
Norma  D.  Shepherd,  d/b/a  Shepherd  Machinery 
Company,"  Case  No.  21-CC-200,  before  said  Board, 
such  transcript  including  the  pleadings  and  testi- 
mony and  evidence  upon  which  the  order  of  tlie 
Board  in  said  proceeding  was  entered,  and  includ- 
ing also  the  findings  and  order  of  the  Board. 
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Fully  enumerated,  said  documents  attached 
hereto  are  as  follows: 

1.  Stenographic  transcript  of  testimony  taken 
before  Trial  Examiner  Wallace  E.  Royster  on  July 
25,  26,  27  and  28,  1955,  together  with  all  exhibits 
introduced  in  evidence. 

2.  Stipulation,  dated  August  16,  1955,  among  the 
parties  correcting  transcript  of  testimony,  and 
made  a  part  of  the  record  herein. 

3.  Copy  of  Trial  Examiner's  Intermediate  Re- 
port and  Recommended  Order  (annexed  to  item  6 
hereof)  and  order  transferring  cases  to  the  Board, 
both  issued  September  7,  1955,  together  with  affi- 
davit of  service  and  United  States  Post  Office  re- 
turn receipts  thereof. 

4.  Respondent's  exceptions  to  the  Intermediate 
Report  and  Recommended  Order  received  by  the 
Board  on  October  3,  1955. 

5.  General  Counsel's  exceptions  to  the  Inter- 
mediate Report  and  Recommended  Order  received 
by  the  Board  on  October  3,  1955. 

6.  Copy  of  Decision  and  Order  issued  by  the 
National  Labor  Relations  Board  on  January  9, 
1956,  with  Intermediate  Report  and  Recommended 
Order  annexed,  together  with  affidavit  of  service 
and  United  States  Post  Office  return  receipts 
thereof. 

In  Testimony  Whereof,  the  Executive  Secretary 
of  the  National  Labor  Relations  Board,  being  there- 
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unto  duly  authorized  as  aforesaid,  has  hereunto  set 
his  hand  and  affixed  the  seal  of  the  National  Labor 
Relations  Board  in  the  City  of  Washington,  Dis- 
trict of  Columbia,  this  10th  day  of  July,  1956. 

[Seal]  NATIONAL  LABOR  RELA- 

TIONS BOARD, 

/s/  FRANK  M.  KLEILER, 

Executive  Secretary.     ■ 


[Endorsed]:  No.  15151.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  National  Labor  Re- 
lations Board,  Petitioner,  vs.  International  Union 
of  Operating  Engineers,  Local  12,  Respondent. 
Transcript  of  Record.  Petition  for  Enforcement  of 
an  Order  of  the  National  Labor  Relations  Board. 

Filed  July  11,  1956. 

/s/  PAUL  P.  O'BRIEN. 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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[Title  of  Court  of  Appeals  and  Cause.] 

PETITION  FOR  ENFORCEMENT  OF  AN 
ORDER  OF  THE  NATIONAL  LABOR  RE- 
'   LATIONS  BOARD 

To  the  Honorable,  the  Judges  of  the  L^nited  States 
Court  of  Appeals  for  the  Ninth  Circuit: 

The  National  Labor  Relations  Board,  pursuant 
to  the  National  Labor  Relations  Act,  as  amended 
(61  Stat.  136,  29  U.S.C.,  Sees.  151,  et  seq.),  herein- 
after called  the  Act,  respectfully  petitions  this 
Court  for  the  enforcement  of  its  order  against  Re- 
spondent, International  Union  of  Operating  En- 
gineers, Local  12,  Los  Angeles,  California,  its 
officers,  representatives,  agents,  successors,  and  as- 
signs. The  consolidated  proceeding  resulting  in  said 
order  is  known  upon  the  records  of  the  Board  as 
"International  Union  of  Operating  Engineers, 
Local  12,  and  Crook  Company,"  Case  No.  21-CC- 
198;  and  "International  Union  of  Operating  En- 
gineers, Local  12,  and  Willard  W.  Shepherd  and 
Norma  D.  Shepherd,  d/b/a  Shepherd  Machinery 
Company,"  Case  No.  21-CC-200. 

In  support  of  this  petition  the  Board  respectfully 
shows : 

(1)  Respondent  is  a  labor  organization  engaged 
in  promoting  and  protecting  the  interests  of  its 
members  in  the  State  of  California,  within  thisi 
judicial  circuit  where  the  unfair  labor  practices 
occurred.  This  Court  therefore  has  jurisdiction  of 
this  petition  by  virtue  of  Section  10  (e)  of  the  Na- 
tional Labor  Relations  Act,  as  amended. 


164  Natio7ial  Labor  Relations  Board  vs. 

(2)  Upon  due  proceedings  had  before  the  Board 
in  said  matter,  the  Board  on  January  9,  1956,  duly 
stated  its  findings  of  fact  and  conclusions  of  law, 
and  issued  an  Order  directed  to  the  Respondent, 
its  officers,  representatives,  agents,  successors,  and 
assigns.  On  the  same  date,  the  Board's  Decision 
and  Order  was  served  upon  Respondent  by  sending 
a  copy  thereof  postpaid,  bearing  Government  frank, 
by  registered  mail,  to  Respondent's  counsel. 

(3)  Pursuant  to  Section  10  (e)  of  the  National 
Labor  Relations  Act,  as  amended,  the  Board  is 
certifying  and  filing  with  this  Court  a  transcript  of 
the  entire  record  of  the  consolidated  proceeding 
before  the  Board  upon  which  the  said  Order  was 
entered,  which  transcript  includes  the  pleadings, 
testimony  and  evidence,  findings  of  fact,  conclu- 
sions of  law,  and  the  Order  of  the  Board  sought  to 
be  enforced. 

Wherefore,  the  Board  prays  this  Honorable 
Court  that  it  cause  notice  of  the  filing  of  this  peti- 
tion and  transcript  to  be  served  upon  Respondent 
and  that  this  Court  take  jurisdiction  of  the  pro- 
ceeding and  of  the  questions  determined  therein 
and  make  and  enter  upon  the  pleadings,  testimony 
and  evidence,  and  the  proceedings  set  forth  in  the 
transcript  and  upon  the  Order  made  thereupon  a 
decree  enforcing  in  whole  said  Order  of  the  Board, 
and  requiring  Respondent,  its  officers,  representa- 
tives, agents,  successors,  and  assigns  to  comply 
therewith. 
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Dated  at  Washington,  D.  C,  this  1st  day  of  June, 
1956. 

NATIONAL  LABOE  RELA- 
TIONS BOARD, 

By  /s/  MARCEL  MALLET-PREVOST, 
Assistant  General  Counsel. 

[Endorsed]:     Filed  June  4,  1956. 


[Title  of  Court  of  Appeals  and  Cause.] 

On  Petition  for  Enforcement  of  an  Order  of 
National  Labor  Relations  Board 

ANSWER  OF  RESPONDENT,  INTERNATION- 
AL UNION  OF  OPERATING  ENGINEERS, 
LOCAL  NO.  12,  AFL. 

To  the  Honorable,  the  Juds^es  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit: 

Comes  now  the  International  Union  of  Operating 
Engineers,  Local  No.  12,  AFL,  Respondent,  for 
itself  and  no  other,  and  files  this,  its  Answer  to  the 
Petition  for  Enforcement  of  an  Order  of  the  Na- 
tional Labor  Relations  Board,  and  denies,  admits 
and  alleges  as  follows: 

I. 

Answering  Paragraph  I  of  the  Petition  for  En- 
forcement of  the  Order  of  The  National  Labor 
Relations  Board,  the  respondent.  International 
Union  of  Operating  Engineers,  Local  No.  12,  AFL, 
admits  that  respondent  is  a  labor  organization  en- 
gaged in  promoting  and  protecting  the  interests 
of  its   respective   members   in   the   State   of   Cali- 
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fornia,  and  that  it  is  within  the  judicial  district  of 
this  honorable  court,  but  denies  that  unfair  labor 
practices  involving  this  respondent  occurred  within 
this  judicial  circuit  or  within  any  other  judicial 
circuit.  Respondent  International  Union  of  Oper- 
ating Engineers,  Local  No.  12,  AFL,  admits  that 
this  Court  has  jurisdiction  under  Section  10-E  of 
the  National  Labor  Relations  Act,  as  amended,  to 
review  purported  orders  of  the  National  Labor  Re- 
lations Board. 

II. 
Respondent  International  Union  of  Operating 
Engineers,  Local  No.  12,  AFL,  admits  that  on  Jan- 
uary 9,  1956,  the  National  Labor  Relations  Board 
stated  its  Findings  of  Fact  and  Conclusions  of  Law 
and  issued  a  purported  order  directed  to  Respond- 
ent, its  officers,  representatives,  agents,  successors 
and  assigns.  Respondent  International  LTnion  of 
Operating  Engineers,  Local  No.  12,  AFL,  further 
admits  that  a  copy  of  said  decision  and  purported 
order  was  served  upon  Respondent  Union  Local  No. 
12  on  or  about  the  same  date. 

III. 

Respondent  International  Union  of  Operating 
Engineers,  Local  No.  12,  AFL,  for  itself  and  no 
other,  answering  Paragraph  III  of  the  Petition  of 
the  National  Labor  Relations  Board  to  enforce  its 
order,  states  that  it  has  no  knowledge  that  the  Na- 
tional Labor  Relations  Board  is  certifying  and 
filing  with  this  Honorable  Court  a  transcript  of  the 
entire  record  of  the  consolidated  proceedings  before 
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the  Board,  including  the  pleadings,  testimony,  evi- 
dence, Findings  of  Fact,  Conclusions  of  Law,  and 
the  order  of  the  Board  sought  to  be  enforced  and, 
therefore,  denies  each  and  every  allegation  con- 
tained in  said  Paragraph  (3). 

rv. 

International  Union  of  Operating  Engineers, 
Local  No.  12,  AFL,  further  answering  said  Petition 
alleges  that  the  said  Findings  of  Fact  and  Conclu- 
sions of  Law,  referred  to  in  Paragraphs  (2)  and 
(3)  of  the  said  Petition  for  Enforcement,  are  not 
based  upon  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and,  therefore,  are  void  and  of 
no  effect. 

V. 

Respondent  further  answering  alleges  that  the 
pui'ported  order  of  the  National  Labor  Relations 
Board  here  sought  to  be  enforced  is  not  based  upon 
substantial  evidence  on  the  record  considered  as  a 
whole  and,  therefore,  is  null  and  void  and  of  no 
effect. 

VI. 

International  Union  of  Operating  Engineers, 
Local  No.  12,  AFL,  further  answering  said  Petition 
for  Enforcement  alleges  that  the  National  Labor 
Relations  Board  does  not  have  jurisdiction  to  issue 
an  order  in  the  above-entitled  matter  within  the 
meaning  of  the  National  Labor  Relations  Act  and, 
further,  that  it  did  not  effectuate  the  policies  of  the 
Act  or  of  the  Board  to  do  so. 

Wherefore,  having  fully  answered  the  Petition 
for  Enforcement  of  the  National  Labor  Relations 
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Board,  International  Union  of  Operating  Engi- 
neers, Local  No.  12,  AFL,  a  Respondent  herein,  re- 
spectfully prays  that  the  Petition  for  Enforcement 
of  an  order  of  the  National  Labor  Relations  Board 
be  dismissed  as  to  it  and  that  said  order  of  the  Na- 
tional Labor  Relations  Board,  with  respect  to  Re- 
spondent be  fully  set  aside. 

/s/  DAVID  SOKOL, 
Attorney  for  International  Union  of  Operating  En- 
gineers, Local  No.  12,  AFL. 

Duly  verified. 

[Endorsed] :     Filed  June  11,  1956. 


[Title  of  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  ON  WHICH 
PETITIONER  INTENDS  TO  RELY 
To  the  Honorable,  the  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit: 

The  National  Labor  Relations  Board,  petitioner 
in  the  above  proceeding,  in  conformity  with  the 
rules  of  this  Court  hereby  states  the  following 
points  as  those  on  which  it  intends  to  rely  herein: 

I.  Substantial  evidence  supports  the  Board's 
finding  that  Respondent  induced  and  encouraged 
employees  of  Crowell  and  Larson  and  of  McCam- 
mon-Wunderlich  Company  to  refuse  to  perform 
services  for  their  respective  employers  with  an  ob- 
ject of  forcing  such  employers  to  cease  doing  busi- 
ness with  Crook  and  Shepherd,  respectively, 
thereby  violating  Section  8(b)  (4)  (A)  of  the  Act. 
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II.  Substantial  evidence  supports  the  Board's 
finding  that  Respondent  induced  and  encouraged 
employees  of  Crowell  and  Larson  and  of  McCam- 
mon-Wunderlich  Company  to  refuse  to  perform 
services  for  their  respective  employers  with  an  ob- 
ject of  forcing  or  requiring  Crook  and  Shepherd 
to  bargain  with  it  as  the  representative  of  the 
Crook  and  Shepherd  employees,  respectively,  with- 
out its  having  been  selected  as  such  representative, 
thereby  violating  Section  8(b)   (4)   (B)  of  the  Act. 

Dated  at  Washington,  D.  C,  this  10th  day  of 
July,  1956. 

NATIONAL  LABOR 
RELATIONS  BOARD, 

/s/  MARCEL  MALLET-PREVOST, 
Assistant  General  Counsel. 

[Endorsed]  :     Filed  July  12,  1956. 


[Title  of  Court  of  Appeals  and  Cause.] 

On  Petition  for  Enforcement  of  an  Order  of  the 
National  Labor  Relations  Board 

STATEMENT  OF  POINTS  ON  WHICH  RE- 
SPONDENT, INTERNATIONAL  UNION 
OF  OPERATING  ENGINEERS,  LOCAL 
NO.  12,  AFL,  INTENDS  TO  RELY 

To  the  Honorable,  the  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit: 

International    Union    of    Operating    Engineers, 
Local  No.  12,  AFL,  Respondent  in  the  above-en- 
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titled  proceeding,  in  conformity  with  the  rules  of 
this  Court,  hereby  states  the  following  points  upon 
which  it  intends  to  rely. 

I. 

The  National  Labor  Relations  Board  is  without 
jurisdiction  over  Respondent  and  the  subject  mat- 
ter herein  involved. 

II. 

That  the  Board's  findings  of  fact  and  conclusions 
of  law  that  the  Respondent  violated  the  Act,  as 
amended,  are  not  supported  by  substantial  evidence 
on  the  record  considered  as  a  whole  and  are  con- 
trary to  law. 

III. 

That  the  National  Labor  Relations  Act,  as 
amended,  deprives  Respondent  of  due  process  of 
law  and  is  otherwise  unconstitutional  and  void. 

Respectfully  submitted, 

/s/  DAVID  SOKOL, 
Attorney  for  International  Union  of  Operating  En- 
gineers, Local  No.  12,  AFL. 

July  24,  1956. 

[Endorsed] :     Filed  July  26,  1956. 
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Sections  (b)  (4)  (B)      2,11 

Section  9     12 

Section  9  (c)  (3)     .[  5 

Section  10  (e)     1 

Miscellaneous : 

93  Cong.  Rec.  6517  (Senator  Taft)   21 
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tions Act,  1947,  p.  1592 21 
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No.  15,151 
National  Labor  Relations  Board,  petitioner 

V, 

International  Union  of  Operating  Engineers, 
Local  12,  respondent 


ON   PETITION   FOR   ENFORCEMENT    OF  AN    ORDER    OF   THE 
NATIONAL  LABOR   RELATIONS  BOARD 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


JURISDICTION 

This  case  is  before  the  Court  upon  the  petition  of  the 
National  Labor  Relations  Board  pursuant  to  Sec- 
tion 10  (e)  of  the  National  Labor  Relations  Act,  as 
amended,^  for  enforcement  of  its  order  (R.  47-50)" 
issued  against  respondent  on  January  9,  1956.  The 
Board's  decision  and  order  are  reported  in  115  NLRB 
No.  9.    This  Court  has  jurisdiction  of  these  proceedings 


^  61  Stat.  136,  29  U.S.C,  Sec.  151,  et  seq.  The  relevant  statutory 
provisions  are  reprinted  infra,  pp.  23-26. 

^  References  to  the  printed  record  are  designated  "R."  Refer- 
ences preceding  a  semicolon  are  to  the  Board's  findings;  those  fol- 
lowing the  semicolon  are  to  the  supporting  evidence. 

(1) 
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under  Section  10(e)  of  the  Act,  the  unfair  labor  prac- 
tices having  occurred  at  Glendora  and  Stone  Canyon, 
California,  within  this  judicial  circuit.^ 

STATEMENT   OF  THE  CASE 

I.   The  Board's  Findings  of  Fact 

The  Board  found  that  respondent,  International 
Union  of  Operating  Engineers  Local  12  (the  Union), 
violated  Section  8  (b)  (4)  (A)  of  the  Act  by  inducing 
and  encouraging  employees  to  refuse  to  perform  serv- 
ices for  their  em^Dloyers  with  an  object  of  forcing  such 
employers  to  cease  doing  business  with  Crook  and  Shep- 
herd, with  whom  the  Union  had  primary  disputes.  The 
Board  further  found  that  the  Union  violated  Section 
8  (b)  (4)  (B)  of  the  Act  in  that  another  object  of  such 
inducement  and  encouragement  was  to  force  Crook  and 
Shepherd  to  bargain  with  the  Union  as  the  representa- 
tive of  their  employees  without  its  having  been  certified 
as  such  representative.  The  Board  based  these  con- 
clusions ui3on  the  following  evidentiary  facts : 

A.  The  Union  Action  Respecting  Crook  Company 

1.  The  Union  loses  an  election  among  Crook's  em- 
ployees, and  then  causes  employees  of  a  Crook 
customer  to  stop  tvork 

On  February  17,  1955,  the  Union  placed  pickets  at 
the  yard  of  Crook  Company  in  Los  Angeles.    They  were 


^  The  employers  Crook  Company,  a  corporation,  and  Sheplienl 
Machinery  Company,  a  partnership,  each  doing  business  at  Los 
Angeles,  California,  sell  and  service  construction  equipment  (R. 
5-6;  113,  117,  121).  Crook's  annual  purchases  and  sales  across  btato 
lines  exceed  $9U0,000  and  §100,000  respectively,  while  those  of 
Shet)herd  exceed  $1,000,000  and  $100,000  respectively  (R.  5-G;  113. 
114-115,  122-123).  On  these  facts,  both  businesses  are  clearly 
subject  to  the  Board's  jurisdiction. 
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removed  on  March  3,  when  Crook  and  the  Union  entered 
into  a  consent  agreement  providing  for  a  Board-co]i- 
ducted  election  to  determine  whether  Crook's  employees 
desired  the  Union  as  their  representative  (R.  6,  32,  41 ; 
117-118,  149,  151).  On  March  9,  Crook's  employees 
voted  against  representation  by  the  Union.  Thereupon 
the  Union  restored  its  picket  line,  and  there  has  been 
intermittent  picketing  of  the  Crook  premises  ever  since 
(R.  41,  6;  117-118,  149-150,  151). 

On  March  30,  Fred  Neuenschwander,  an  employee  of 
Crook,  went  to  the  job  site  of  Crowell  &  Larson  in  Glen- 
dora,  California,  to  adjust  some  machines  obtained 
from  Crook.  The  Union's  business  representative, 
Joseph  Mussro,  came  over  to  interrogate  Neuensch- 
wander (R.  8,  32;  71-73,  84,  119,  79-81,  218).  Upon 
learning  that  Neuenschwander  was  working  for  Crook, 
Mussro  asked  whether  he  had  come  through  the  Union's 
picket  line  at  the  Crook  premises  (R.  8,  32;  73,  75,  81, 
91 ) .  AVIien  Neuenschwander  admitted  that  he  had  done 
so,  ^lussro  first  told  him  to  leave  the  site,  but  then  re- 
canted his  instruction  (R.  8,  32 ;  73,  75,  81,  91) .  Speak- 
ing loudly  enough  to  be  heard  by  the  Crowell  &  Larson 
employees  who  had  gathered  some  18  feet  away  and 
were  having  lunch,  Mussro  announced  that  Neuen- 
schwander could  finish  his  job,  but  that  "we  are  not  go- 
ing to  work"  (R.  8,  32:  73-74,  77-78,  81,  91-92). 

The  lunch  period  ended  at  12  noon.  Fifteen  minutes 
later  Neuenschwander  completed  his  work  and  left 
(R.  8;  72-73,  75-76,  79).  The  Crowell  &  Larson 
employees  did  not  return  to  their  operations  at  the  end 
of  the  lunch  recess  but  engaged  in  conversation  with 
Mussro  (R.  8;  33,  75-76).  He  told  the  men  that,  since 
the  Union  was  picketing  Crook,  they  might  not  prop- 


erly  work  while  a  Crook  employee  fixed  equipment  at 
their  job  site  (R.  9,  34 ;  80,  82,  91) .  Miissro  also  warned 
Foreman  Dias,  who  wanted  to  resume  work,  to  stand 
aside  or  he  would  close  the  operation  down,  and  the 
foreman  yielded  (R.  34;  98).  Noticing  that  the  equip- 
ment was  new,  he  next  asked  whether  it  had  come 
through  the  picket  line.  Failing  to  get  the  desired  in- 
formation, he  took  down  the  serial  numbers  of  the 
machines,  and  threatened  that,  if  he  found  they  had 
actually  passed  through,  he  would  come  back  and  "shut 
down  tight"  (R.  9,  34;  92-93,  82). 

At  five  minutes  to  one,  Mussro,  about  to  leave,  told 
the  Crowell  &  Larson  employees  that  they  might  return 
to  work  (R.  9,  34;  83,  88-89,  92-93).  Their  employer 
later  docked  each  man  for  the  hour's  unauthorized 
shutdown  after  the  lunch  period  (R.  9,  34 ;  94-95,  97) . 

2.  The  Union  requests  a  'bargaining  conference,  hut 
avoids  another  Board-conducted  election 

On  May  11,  the  Union  sent  Crook^^nd  other  equip- 
ment distributors  in  the  area  a  letter  which  it  had 
signed  jointly  with  a  local  of  the  Teamsters'  Automo- 
tive Workers  (R.  41;  155-156,  158-159).  The  signa- 
tories stated  that  they  had  been  seeking  an  ''Agree- 
ment ' '  with  these  employers  for  several  months  but  had 
been  making  no  progress.  They  went  on  to  ask  that 
each  firm  send  a  representative  to  a  meeting  at  a  stated 
place  on  May  16  "for  the  purpose  of  entering  into  nego- 
tiations with  the  unions  involved,  to  conclude  a  work- 
able Agreement"  (R.  42;  158-159). 

To  resolve  this  representation  question,  on  jNlay  16 
Trook  and  the  other  employers  ])etitioned  the  Board  to 
conduct  representation  elections  (R.  42) .  The  next  day, 
the  Union  wrote  the  Board  that  it  did  not  claim  to  re})rc- 


sent  an  employee  majority  in  any  of  the  units  set  forth 
in  the  employers'  petitions  (K.  42;  146-148,  152-153).* 
But,  a  week  later,  in  spite  of  this  disclaimer,  J.  H.  Sey- 
mour, personal  representative  to  J.  H.  Bronson,  the 
Union's  business  manager,  called  Crook's  principal 
stockholder,  W.  G.  Crook,  and  asked  for  an  appoint- 
ment. He  explained  according  to  Crook's  uncon- 
tradicted testimony,  that  "he  would  like  to  make  an 
agreement  with  us  and  a  contract  as  to  our  labor  situa- 
tion" (R.  42;  152). 

B.  The  Union  action  respecting  Shepherd 
Machinery  Company 

1.  Tlie   Union  asks  to  negotiate  witli  Shepherd,  hut 
avoids  a  Board-conducted  election 

In  January  1955,  the  Union  informed  Don  C.  Mont- 
gomery, Shepherd's  general  manager,  that  it  "would 
like  to  establish  a  contract  with  the  Shepherd  people" 
(R.  45;  126).  During  March  and  April,  Union  Busi- 
ness Manager  Bronson  and  Seymour,  Bronson 's  per- 
sonal representative,  discussed  a  contract  with  Mont- 
gomery several  times  (R.  45,  14;  127).  In  one  confer- 
ence, they  presented  an  agreement  in  effect  at  a  similar 
operation  and  asked  that  Shepherd  contract  on  the 
same  terms  (R.  45;  127).  When  jMontgomery  i-e])lied 
with  the  suggestion  that  the  Union  seek  a  Board  elec- 


^  The  Board  subseciuently  dismissed  Crook's  petition  in  this  pro- 
ceeding on  the  ground  that  a  vahd  election  had  been  conducted 
among  Crook's  employees  within  12  months  prior  to  the  filing  of  its 
petition.  (See  p.  3  f^upra,  and  Section  9  (c)  (3)).  However,  there 
))eing  no  such  bar  insofar  as  the  other  petitions  were  concerned  and 
concluding  that  the  Union's  disclaimer  of  a  representative  interest 
was  not  bona  fide,  the  Board  directed  elections  on  the  other  em])loyer 
petitions.     Casey-Metcalf  Machinery  Co.,  114  NLRB  1520. 


tion  to  establish  the  fact  that  it  actually  represented 
Shepherd's  employees,  the  Union  answered  that  "no 
election  was  desired,  as  far  as  the  Union  was  con- 
cerned," and  dropped  its  effort  to  negotiate  (R.  45,  46, 
15;  127-128). 

Shepherd  itself  then  filed  a  representation  petition 
with  the  Board  on  April  8,  but  on  April  15  the  Union 
filed  a  disclaimer  of  any  interest  in  representing  the 
employees.  The  Board's  Regional  Director  thereupon 
dismissed  the  petition  (R.  45,  16;  129-130). 

The  Union,  however,  continued  to  seek  representative 
status  among  Shepherd's  employees.  It  sent  the  em- 
jDloyees  mimeographed  invitations  to  attend  a  scheduled 
meeting  to  discuss  representation  (R.  45;  129-130). 
On  May  11  it  included  Shepherd  among  the  employers 
to  whom  it  sent  its  joint  letter,  mentioned  above  (p.  4), 
in  which  it  asked  these  employers  to  send  representa- 
tives to  a  conference  which  it  had  scheduled  for  the 
purpose  of  negotiating  an  "Agreement"  (R.  45;  130). 
The  letter  pointed  out  that  the  signatories  were  seeking 
a  general  conference  because  W.  W.  Shepherd,  of  the 
Shepherd  firm,  had  been  acting  for  the  group  of  em- 
ployers but  the  Union  had  found  that  in  dealing  with 
him  "it  was  evident  that  we  could  not  proceed  and  enter 
into  negotiations"  (R.  41-42;  158-159). 

To  clear  up  the  representation  situation  which  the 
Union  consistently  refused  to  resolve.  Shepherd  filed 
a  second  representation  petition  on  May  15  (R.  45 ;  129, 
130),  which  was  followed  by  and  consolidated  with  the 
other  petitions  described  above  (p.  4).  However, 
when  the  Union,  on  May  17,  filed  a  disclaimer  of  intei*- 
est  in  the  proceeding,  She])herd  withdrew  its  petit idu 
(R.  45-46;  130)  . 

About  May  23,  the  Union  began  picketing  Shepherd 's 
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premises  (R.  4l),  14 ;  124).  At  first  its  signs  read  "This 
firm  is  non-union";  later  they  alleged  that  Shepherd 
was  "unfair  to  organized  labor"  (R.  14;  124).  The 
Union  picketed  continuously  until  a  few  weeks  before 
the  Board  hearing,  and  intermittently  thereafter  (R. 
46;  124,  150). 

2.  The  Union  causes  employees  of  a  customer  of  Shep- 
herd to  stop  work 

On  May  24,  1955,  Ralph  Sterling  and  a  helper,  em- 
ployees of  Shepherd,  drove  in  a  Shepherd  pick-up  truck 
to  the  job  site  of  McCanunon-Wunderlich  in  order  to 
repair  some  equipment  Shepherd  had  furnished  (R. 
17,  36;  52-53,  59,  60,  65-66,  ]  25-126).  Red  Hunter,  the 
Union's  steward  on  the  jol),  seeing  the  truck,  asked 
Sterling  whether  the  Shepherd  shop  was  being  picketed 
and  Sterling  said  that  it  was  (R.  17,  36;  54,  61,  66). 
Sterling,  in  answer  to  Hunter's  next  question,  told 
Hunter  that  he  intended  to  work  there,  whereupon 
Hunter  replied  that,  if  this  were  so,  he  would  close 
the  job  down  (R.  17,  36 ;  55).  Hunter  then  drove  about 
the  project  giving  the  men  a  "thumbs-up"  signal  to 
stop  work  (R.  17,  36 ;  56,  62,  64).  Obediently,  the  equip- 
ment operators  dropped  what  they  were  doing  and 
collected  at  a  central  point  (R.  17,  36;  56-57). 

Hunter  explained,  in  the  presence  of  McCammon's 
carpenter  foreman,  James  Green,  that  the  job  was  shut 
down  because  a  Shepherd  truck  was  on  the  site,  and 
then  proceeded  to  order  a  crane  operator  to  drop  his 
load  or  be  fined  $100  (R.  18,  38;  61-62).  Green  advised 
the  employee  to  yield  to  Hunter's  order  (R.  18,  38 ;  63). 

Waggoner,  McCammon's  superintendent,  informed 
of  the  work  stoppage,  told  Sterling  to  leave  (R.  17, 
36-37 ;  57, 58-59, 66).  He  then  advised  Hunter  that  Shep- 
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herd 's  man  was  going  and  that  the  steward  could  there- 
fore tell  the  others  to  go  back  to  work  (R.  17,  37;  67). 
Hunter  instructed  the  employees  to  resume  operations, 
the  stoppage  having  lasted  from  20  to  45  minutes  (R.  17, 
37 ;  58,  63,  67,  70-71).  Thereafter,  Waggoner  telephoned 
Se}THOur,  the  personal  representative  of  Union  Busi- 
ness Agent  Bronson,  at  the  Union  hall,  and  protested 
the  work  stoppage  (R.  17,  38;  67).  Seymour  replied 
that,  since  there  was  a  picket  line  at  the  Shepherd  shop, 
McCanmion  could  not  have  Shepherd  people  on  its  job. 
Shepherd  employees  might  not  even  service  the  equip- 
ment as  required  imder  Shepherd's  warranties,  nor 
might  McCammon  buy  parts  from  Shepherd  (R.  17-18, 
38-39;  68). 

n.   The  Board's  Conclusions  and  Order 

Upon  the  foregoing  facts,  the  Board  found  that  the 
Union  induced  and  encouraged  employees  of  Crowell 
&  Larson  and  of  McCammon- Wunderlich  to  refuse  to 
perform  services  for  their  employers  with  an  object  of 
forcing  or  requiring  these  employers  to  cease  doing 
business  with  Crook  and  Shepherd  respectively,  thereby 
violating  Section  8Cb)  (4)  (A)  of  the  Act.  The  Board 
further  found  that  an  additional  objective  of  this  union 
activity  was  to  force  Crook  and  Shepherd  to  bargain 
with  the  Union  as  the  representative  of  their  employees 
without  having  been  certified  as  such  representative,  in 
violation  of  Section  8(b)(4)(B)  (R.  31-32,  39,  40,  41, 
45,  46). 

The  Board's  order  (R.  47-50)  requires  respondent  to 
cease  and  desist  from  the  unfair  labor  i^ractices  found, 
and  to  post  appropriate  notices. 


SUMMARY   OF  ARGUMENT 


Substantial  evidence  supports  the  Board's  findings 
that  tlie  Union,  in  violation  of  Section  8(b)(4)(A) 
and  (B)  of  the  Act,  induced  and  encouraged  employees 
of  Crowell  &  Larson  and  of  McCamnaon-Wunderlich  to 
stop  work  for  the  dual  object  of  (1)  compelling  these 
employers  to  cease  doing  business  with  Crook  and 
Shepherd,  and  (2)  of  forcing  Crook  and  Shepherd  to 
recognize  and  bargain  with  the  Union  as  the  duly 
elected  representative  of  their  employees  although  not 
certified  as  such. 

A.  With  respect  to  the  Union's  encouragement  of  a 
work  stoppage  by  Crowell  &  Larson's  employees,  the 
evidence  shows  that,  when  Crook's  employee  appeared 
on  the  Crowell  job  site,  Union  representative  Mussro 
instructed  the  Crowell  employees  to  stop  work  until  he 
left.  The  employees  did  so,  resulting  in  a  work  stop- 
page of  about  one  hour  in  duration.  Union  representa- 
tive Mussro  also  took  down  the  serial  numbers  of  equip- 
ment which  Crowell  &  Larson  had  just  obtained  from 
Crook,  threatening  to  "shut  down  tight"  if  he  found 
that  they  had  come  through  the  picket  line  which  the 
Union  had  imposed  at  Crook's  premises. 

This  work  stoppage  occurred  in  the  midst  of  per- 
sistent efforts  by  the  Union  to  secure  recognition  as  the 
representative  of  Crook's  employees  without  being  cer- 
tified as  such  by  the  Board.  Thus,  prior  to  the  work 
stoppage,  the  Union  had  placed  a  picket  line  in  front 
of  Crook's  premises,  which  was  withdrawn  when  Crook 
agreed  to  a  Board  election,  but  reinstated  as  soon  as  the 
Union  lost  the  election.  Moreover,  after  the  picketing 
resumed,  the  Union  on  at  least  two  occasions  requested 
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Crook  officials  to  bargain  \Yith  it  concerning  a  contract 
for  its  employees. 

B.  As  to  the  Union's  inducement  of  employees  of 
McCaniQion-Wunderlich,  the  evidence  shows  that  a 
Union  representative  at  McCammon's  project,  citing 
the  Union's  current  picketing  of  Shepherd,  directed 
McCammon's  employees  to  stop  work  while  a  Shepherd 
employee  was  there  to  ser^dce  equipment  from  Shep- 
herd. The  Union  representative  also  threatened  a 
crane  operator  with  a  heavy  fine  if  he  failed  to  obey  the 
order.  The  Union  thereafter  ratified  its  representa- 
tive's conduct,  telling  McCammon's  superintendent 
that  the  work  stoppage  Avas  directed  against  Shepherd, 
and  that  McCammon  might  have  no  dealings  with 
Shepherd  while  the  Union  picketed  that  firm. 

As  with  Crowell,  this  work  stoppage  occurred  in  the 
context  of  persistent  efforts  by  the  Union  to  obtain 
recognition  from  Shepherd  without  a  Board  certifica- 
tion. Accordingly,  it  is  clear  that  the  work  stoppage 
had  as  its  further  object  one  prohibited  by  Section 
8  (b)  (4)  (B),  i.e.,  exerting  secondary  pressure  on 
Shepherd  to  recognize  the  Union  without  a  Board 
certification. 

n 

No  substantial  question  is  presented  by  the  Union's 
contention  that  the  Board  erred  in  predicating  its 
findings  as  to  the  amount  of  business  done  by  Crook  and 
Shepherd  on  the  testimony  of  responsible  officials  of 
these  Companies,  who  had  first  hand  knowledge  of  their 
Company's  operation  and  testified  from  such  knowl- 
edge. N.L.R.B.  V.  Haddock  Engineers,  215  F.  2d  7.S4 
(C.A.  9),  relied  on  bv  the  Union,  is  distinguishable  on 
its  facts. 
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ARGUMENT 


Substantial  Evidence  Supports  the  Board's  Finding  that  the 
l^nion  Induced  and  Encouraged  Employees  of  Crowell  & 
Larson  and  of  McCamnion-Wunderlich  Company  to  Refuse 
to  Perform  Services  for  Their  Employers,  in  Violation  of 
Section  8  (b)    (4)    (A)  and  (B)  of  the  Act 

Section  8(b)(4)(A)  and  (B)  of  the  Act  make  it 
an  unfair  lal:)or  practice  for  a  la])or  organization  or  its 
agents : 

to  engage  in,  or  to  induce  or  encourage  the  em- 
ployees of  any  employer  to  engage  in,  a  strike  or  a 
concerted  refusal  in  the  course  of  their  employment 
...  to  perform  any  services,  where  an  object 
thereof  is:  (A)  forcing  or  requiring  any  employer 
...  to  cease  using,  [or]  handling  .  .  .  the  prod- 
ucts of  any  other  producer,  processor  or  manu- 
facturer, or  to  cease  doing  lousiness  with  any  other 
person;  (B)  forcing  or  requiring  any  other  em- 
ployer to  recognize  or  bargain  with  a  labor  organi- 
zation as  the  representative  of  his  employees  unless 
such  labor  organization  has  been  certified  as  the 
representative  of  such  employees  under  the  provi- 
sions of  Section  9;    .    .    . 

We  shall  show  that  the  evidence  fully  supports  the 
Board's  finding  that  respondent,  in  violation  of  these 
provisions,  induced  and  encouraged  the  employees  of 
Crowell  &  Larson  and  of  McCammon-Wunderlich  to 
stop  work  with  the  objects  (1)  of  compelling  their  em- 
ployers to  cease  doing  business  with  Crook  and  Shep- 
herd, and  (2)  of  forcing  or  requiring  Crook  and  Shep- 
herd to  recognize  and  bargain  with  the  Union  as  the 
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representative  of  their  employees  without  having  been 
certified  as  such  under  Section  9. 

A.  The  Union's  inducement  of  the  employees  of 
Ceowell  &  Larson 

The  facts  summarized  in  the  Statement  (pp.  2-4) 
show  that,  while  the  Union  was  picketing  Crook's 
premises,  Crook  employee  Neuenschwander  went  to  the 
job  site  of  Crowell  &  Larson  to  service  some  equipment 
that  had  been  obtained  from  Crook.  On  seeing  Neuen- 
schwander, and  learning  that  he  was  a  Crook  employee, 
Union  business  representative  Mussro  announced, 
within  the  hearing  of  Crowell  &  Larson's  employees, 
who  were  members  of  the  Union,  that  so  long  as  an 
employee  of  Crook  worked  on  equipment  there,  "we 
are  not  going  to  work. ' '  Thereupon,  the  Crowell  &  Lar- 
son employees  suspended  operations  for  an  hour,  re- 
turning to  their  jobs  only  after  Neuenschwander  had 
left  and  Mussro  told  them  they  might  do  so.  At  the 
same  time,  Mussro  took  down  the  serial  numbers  of  the 
serviced  machines,  and  threatened  to  ' '  shut  down  tight ' ' 
if  he  found  that  they  had  come  through  the  picket  line. 

On  these  facts,  it  seems  perfectly  clear,  as  the  Board 
found,  that  the  Union  caused  the  employees  of  Crowell 
&  Larson  to  stop  work,  with  an  object  of  forcing 
Crowell  &  Larson  to  cease  using  equipment  obtained 
from  Crook  or  otherwise  to  stop  dealing  with  that  firm. 
Cf.  N.L.R.B.  v.  Washington  Oregon  Shingle  Weavers 
District  Council,  211  F.  2d  149,  150  (C.A.  9).'^ 


•"  There  is  no  question  that  Mussro 's  conduct  was  within  the  scope 
of  his  general  authority,  and  thus  attributable  to  the  Union. 
Schauffler  v.  Highway  Truck  Drivers,  230  F.  2d  7,  12  (C.A.  3i; 
N.L.R.B.  V.  Denver  Building  Trades  ci'  Consfrnrfion  Council,  ]93 
F.  2d  421,  423,  424  (C.A.  10)  = 
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Moreover,  the  evidence  shows  (pp.  4-5)  that,  through- 
out this  period,  the  Union's  goal  in  picketing  Crook 
was  to  obtain  recognition  as  the  representative  of 
its  employees.  Thus,  the  picketing  of  Crook's  prem- 
ises had  commenced  about  February  17,  1955,  and  it 
ceased  on  March  3,  as  soon  as  Crook  agreed  to  a  Board- 
conducted  representation  election.  However,  al)out 
jMarch  9,  after  Crook's  employees  had  rejected  the 
Union  in  that  election,  the  picketing  of  Crook  was  re- 
sumed, and  on  March  30  it  was  augmented  l^y  the 
Crowell  &  Larson  work  stoppage.  This  was  followed 
by  the  Union's  letter  to  Crook  and  the  other  employers 
requesting  a  bargaining  conference,  and  by  Union 
representative  Seymour's  specific  request  to  Crook's 
chief  stockholder,  W.  G.  Crook,  "for  an  agreement  with 
us  and  a  contract  as  to  our  labor  situation"  (}).  5). 
In  these  circumstances,  it  was  reasonable  for  the  Board 
to  conclude  that  the  employees  of  Crowell  &  Larson 
were  induced  to  stop  work  for  the  additional  0))ject, 
prohibited  by  Section  8  (b)  (4)  (B)  of  the  Act,  of 
exerting  secondary  pressure  on  Crook  to  recognize  the 
Union  despite  its  lack  of  a  Board  certification. 

The  Union's  contrary  contentions  are  without  merit : 
1.  Before  the  Board  the  Union  contended  that  the 
Crowell  &  Larson  employees  remained  away  from  their 
work,  not  because  of  the  Crook  employee,  but  because 
they  were  occupied  in  having  their  Union  cards  checked 
])y  Mussro  and  in  conferring  with  him  on  personal 
matters ;  and,  moreover,  that  the  delay  was  due  to  Fore- 
man Bias'  failure  to  direct  them  to  return  to  work. 
However,  prior  to  checking  the  cards,  Mussro  had  made 
it  plain  to  the  employees  that  they  were  not  to  work  so 
long  as  Crook's  employee  was  there,  and  the  card-check 
itself  could  not  explain  a  one-hour  delay  for  all  of  the 
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employees.'^  Nor  might  the  Union  shield  itself  behind 
the  foreman's  passivity,  for  the  Union  itself  had  com- 
pelled it.  Thus,  Mussro  had  threatened  Dias  with  a 
shutdown,  and  had  him  stand  aside  and  refrain  from 
directing  any  resumption  of  work  until  Mussro  himself 
gave  the  order  (R.  226).  Meanwhile,  Mussro 's  previ- 
ously issued  direction  to  the  employees  was  in  effect  as 
the  underlying  cause  of  the  stoppage.  Finally,  Tore- 
nian  Dias'  lack  of  responsibility  for  the  delay  in  return- 
ing to  work  is  confirmed  by  the  fact  that,  thereafter, 
Crowell  &  Larson  deducted  an  hour's  wages  from  each 
of  the  men  for  an  unauthorized  work  stoppage  (p.  4). 
2.  The  Union  also  sought  to  excuse  the  stoppage  on 
the  ground  that  it  was  ''at  best  .  .  .  merely  a  sporadic 
momentary  faihire  to  return  to  work."  But,  as  the 
Board  properly  noted  (E.  35),  "the  determination  as 
to  whether  a  union  has  violated  the  Act  by  inducing  a 
proscribed  work  stoppage  does  not  depend  upon  the 
duration  of  the  stoppage."  Indeed,  the  mere  attempt 
of  a  union  to  bring  about  a  work  stoppage  contrary  to 
the  Act's  provisions  is  enough  to  make  out  the  statutory 
violation,  even  though  such  effort  were  not  at  all  suc- 
cessful. N.L.R.B.  V.  Associated  Musicians  of  Greater 
Netv  York,  226  F.  8d  900,  904-905  (C.A.  2),  cert,  den., 
351  U.S.  962.  In  any  event,  far  from  being  too  trivial 
for  notice  by  the  Board  or  this  Court,  the  work  stoppage 
was  "executed  with  all  the  precision  of  a  military 
operation,  and  the  illegal  procedure  adopted  was  so 


•^  Mussro  admitted  that  he  ordinarily  checked  but  one  card  at  a 
time,  leaving  all  the  other  employees  free  to  do  their  work  (R.  33; 
138).  Furthermore,  his  effort  to  show  that  his  card  check  had  been 
l)rolongcd  by  discussions  with  certain  individual  employees  was 
contradicted  by  the  testimony  of  Union  members  credited  by  both 
the  Trial  Examiner  and  the  Board  (R.  33.  13:  132-133.  Compare 
R.  139,  8(5-87,  98-99). 
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completely  successful"  in  bringing  home  to  Crowell  & 
Larson  the  need  to  lieed  tlie  Union's  declared  dis- 
pleasure with  Crook  "that  attemi)ts  to  do  the  same 
thing  again  were  unnecessary"  (N.L.R.B.  v.  Local 
140,  United  Furuiture  Workers,  233  F.  2d  539,  540 
(C.A.2)). 

3.  On  no  firmer  ground  is  the  Union's  contention  that 
it  did  not  have  the  recognition  objective  proscribed  by 
Section  8  (b)  (4)  (B)  because  it  was  picketing  Crook 
to  protest  an  alleged  discriminatory  discharge  of  10 
employees  on  February  15,  and  also  the  performance 
l)y  nommion  employees  of  work  which  had  been 
awarded  to  its  members  by  the  American  Federation 
of  Labor  (R.  42-43;  149-150).  There  was  no  occasion 
for  tlie  Union  to  protest  against  any  discriminatory 
charges  for,  as  the  Board  found,  the  employees  had 
never  been  discharged.  They  were  merely  laid  off ;  had 
thereafter  been  permitted,  as  regular  em^Dloyees,  to  vote 
in  the  consent  election  of  March  9  without  Company 
cliallenge ;  and  were  being  called  back  to  work  as  busi- 
ness conditions  permitted  (R.  43;  155).  Furthermore, 
the  fact  that  the  picketing  stopped  when  Crook  signed 
the  election  agreement  although  the  alleged  discrimina- 
tory discharges  had  only  recently  taken  place,  and  it 
resumed  as  soon  as  the  Union  lost  the  election  (supra, 
p.  3),  indicates  that  the  Union's  picketing  and  other 
actions  were  not  geared  to  the  layoffs  but  to  obtaining 
recognition  from  Crook  despite  the  adverse  election 
I'osults. 

The  Union's  contention  that  it  sought  to  protest  the 
performance  by  nonunion  employees  of  work  which  the 
rules  of  its  parent  organization  accorded  to  its  members 
is  negated  by  the  fact  that  the  record  reveals  occasions 
where  employees  of  neutral  employers  were  induced  to 
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withhold  their  services  even  though  the  repair  or  main- 
tenance of  equipment  operated  by  the  Union's  members 
was  not  involved  (R.  43,  10-12,  13-14;  239-244,  253- 
257)/  Moreover,  as  the  Board  pointed  out  (R.  43), 
**an  intra-union  ruling  cannot  constitute  a  defense  to 
unlawful  conduct."^  That  is,  even  if  the  Union  were 
in  part  motivated  by  the  intra-union  award,  this  would 
not  insulate  the  work  stoppage  involving  Crowell  & 
Larson's  employees  for  the  evidence  previously  sum- 
marized (pp.  2-5,  supra)  demonstrates  that  the  pro- 
hibited goal  of  forcing  recognition  from  Crook  was  at 
least  a  further  object  of  the  work  stoppage.  See 
N.L.B.B.  V.  Local  74,  341  U.S.  707,  713. 

B.  The  Union's  inducement  of  the  employees  of 
Mc  Gammon- WuNDERLiCH 

The  Board's  conclusion  that  the  Union's  inducement 
of  the  Mc  Gammon- Wunderlich  employees  was  also 
violative  of  Section  8(b)(4)(A)  and  (B)  is  likewise 
fully  supported  by  the  eAddence.  The  evidence  shows 
(pp.  7-8),  that,  on  May  24,  1955,  Shepherd  employee 
Sterling  went  to  the  job  site  of  McGanmion  to  service 


^  Thus,  on  April  19.  1955.  when  Crook,  at  a  railroad  company 
dock,  was  about  to  deliver  equipment  from  a  flat  car  to  an  employee 
of  Paving  Materials  Company,  the  Union's  vice  president  told  the 
employee  that  the  goods  were  "hot"  because  the  Union  was  thru 
picketing  the  Crook  yard  (R.  10-12;  99-102,  105-108).  Informed 
by  the  employee  that  he  would  not  go  through  a  picket  line  to  take 
delivery,  the  Union  representative  took  up  a  picket  sign  and  the 
employee  left  without  the  equipment  (R.  11-12;  103-105,  108-109). 
Although  finding  that  this  incident  occurred  and  relying  on  it  for 
the  purpose  of  negating  the  Union's  defense,  the  Board  found  it 
vmnecessary  to  go  further  and  determine  whether  the  Union's 
conduct  in  this  instance  was  violative  of  the  Act   (R.  43). 

8  See  N.L.R.B.  v.  Philadelphia  Iron  Works,  211  F.  2d  937.  940-9^1 
(C.A.  3)  ;  Co)nmimicafions  Workers  of  Amerirn.  CIO  v.  N.L.R.B., 
215  F.  2d  835,  838  (C.A.  2). 


17 

some  equipment  previously  obtained  from  Shepherd. 
Union  Steward  Hunter,  citing  the  fact  that  the  Union 
was  then  picketing  Shepherd,  told  Sterling  that  he 
would  close  the  job  down  if  Sterling  did  repair  work 
there.  Hunter  then  went  about  the  project,  signalling 
the  i\tcCammon  equipment  operators  to  halt.  He  also 
threatened  a  crane  operator  with  a  heavy  fine  if  he 
worked  while  the  Shepherd  truck  was  on  the  site.  The 
McCammon  employees  went  back  to  work  only  when 
management  had  Sterling  leave,  and  Hunter,  in  turn, 
held  told  the  men  they  might  resume  work.  Moreover, 
when  McCammon  Superintendent  Waggoner  later 
called  the  Union  office  to  protest  the  work  stoppage,  he 
was  told  by  Union  representative  Seymour,  whose  voice 
he  knew  (R.  07),  that  the  Union  would  not  permit 
Shepherd  employees  to  work  at  the  project  while  the 
Union  was  picketing  Shepherd.  Seymour  added  that 
McCaimnon  might  not  turn  to  Shepherd  for  the  serv- 
ices called  for  under  the  latter 's  warranties  on  the 
equipment  it  had  sold  McCammon,  nor  for  needed 
parts. 

On  these  facts,  it  is  manifest  that  the  Union  induced 
and  encouraged  a  work  stoppage  of  McCammon- 
Wunderlich's  employees,  with  an  object  of  causing 
McCammon-Wunderlich  to  stop  using  Shepherd's 
products  and  to  cease  doing  business  with  Shepherd, 
thereljy  violating  Section  8  (b)  (4)  (A)  of  the  Act." 

Similarly,  it  is  apparent  that  a  further  object  of  this 
work   stoppage  was  to   exert  secondary  pressure   on 


■*  Hunter's  actions,  as  the  Board  found  (R.  36,  n.  8),  were  clearly 
within  the  scope  of  his  employment  as  Union  steward.  N.L.B.B.  v. 
Shingle  Weavers'  Council,  211  F.  2d  149,  150  (C.A.  9).  And,  as 
shown  by  Seymour's  conversation  with  Waggoner,  supra,  the  Union 
specifically  ratified  Hunter's  actions. 


18 

Shepherd  to  recognize  the  Union  as  the  representative 
of  its  employees,  contrary  to  Section  8  (b)  (4)  (B)  of 
the  Act.  Thus,  for  several  months  prior  to  the  McCam- 
mon  incident,  the  Union  had  been  attempting  to  obtain 
a  contract  from  Shepherd  covering  its  employees  (pp. 
5-6).  It  made  its  Hrst  demands  in  early  1955,  but 
backed  away  in  April  when  Shepherd  petitioned  the 
Board  for  a  representation  election.  However,  as  soon 
as  the  petition  was  dismissed,  the  Union  tried  to  induce 
Shepherd's  employees  to  attend  a  meeting  for  the  pur- 
pose of  discussing  representation  by  the  Union,  and 
dispatched  a  letter  to  Shepherd  and  other  employers 
requesting  a  bargaining  conference  and  pointing  out 
the  Union's  previous  difficulties  in  entering  into  nego- 
tiations through  one  of  the  Shepherd  partners.  Shep- 
herd thereupon  (May  15)  filed  another  representation 
petition  with  the  Board,  which  was  again  met  by  a 
Union  disclaimer  of  interest.  However,  when  Shep- 
herd then  withdrew  this  petition,  the  Union,  on  May  23, 
demonstrated  that  it  was  still  seeking  to  represent 
Shepherd's  employees  by  setting  up  pickets  around 
Shepherd's  yard.  Against  this  background,  when  the 
Union,  the  next  day,  induced  the  McCammon-Wunder- 
lich  work  stoppage,  which  was  avowedly  directed 
against  Shepherd,  it  necessarily  follows  that  a  purpose 
thereof  was  to  further  its  goal  of  obtaining  recognition 
from  Shepherd  without  a  Board  certification. 

As  with  the  Crowell-Larson  incident,  the  Union's 
contentions  do  not  impair  the  foregoing  conclusions 
respecting  its  inducement  of  the  McCammon-Wunder- 
lich  employees : 

1.  Before  the  Board,  the  Union  contended  that  the 
stop]-)age  of  work  by  the  McCammon  employees  was 
entirely  spontaneous  and  that  Steward  Hunter  had  no 
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part  in  it.  In  support  of  this  contention,  the  Union 
adduced  testimony  from  employees  Luther  and  Thoma- 
son,  who  stated  that,  in  consequence  of  prearrangement 
among  the  men  themselves,  various  operators  had 
driven  around  giving  the  thumbs-up  signal  when  the 
Shei^herd  truck  appeared  and  that  Hunter  was  not  even 
in  sight.  The  Board  and  Trial  Examiner,  finding  the 
testimony  of  these  witnesses  to  be  vague  and  contradic- 
tory as  to  the  identity  of  the  operators  who  had  so 
agreed,  properly  declined  to  credit  it,  accepting  instead 
Foreman  Green's  statement  that  Hunter  had  in  fact 
given  a  "thumbs-up"  signal  to  the  men  (R.  18-19,  37). 
The  propriety  of  this  decision  is  reinforced  by  the  fact 
that  the  Union  failed  to  call  Steward  Hunter  to  testify 
(R.  37).  N.L.B.B.  v.  Radcliffe,  211  F.  2d  309,  315 
(C.A.  9),  cert,  den.,  348  U.  S.  S33;  Interstate  Circuit  v. 
United  States,  306  U.S.  208,  226.  Moreover,  even  if 
Hunter  did  not  induce  Luther  and  Thomason,  there  was 
Union  inducement  by  virtue  of  Hunter's  threat  to  the 
crane  operator  that  he  would  be  fined  $100  unless  he 
stopped  working  while  the  Shepherd  truck  was  present 
(p.  7,  supra). 

2.  The  Union  also  contends  that  the  crane  operator 
whom  Hunter  threatened  witli  a  fine  ceased  work  only 
after  his  foreman.  Green,  advised  him  to  obey  the 
steward's  order;  hence,  the  crane  operator's  stoppage 
resulted  from  direction  by  management,  rather  than 
the  Union.  This  contention  fails  for  two  reasons. 
First,  regardless  of  what  management  did  afterwards, 
the  Union's  prior  order  to  the  crane  operator  was  in 
itself  violative  of  the  Act.  Second,  as  the  Board  found 
(R.  38),  it  is  apparent  that  Hunter's  threat  to  the 
employee  was  the  true  cause  of  his  ceasing  work.  In  the 
circimistances  here,  the  foreman's  advice  to  the  em- 
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ployee  to  avoid  the  fine  by  obeying  the  existing  Union 
order  could  not  be  regarded  as  employer  acquiescence 
in  the  Union's  demands,  but  was  merely  an  effort  to 
spare  the  employee  from  the  penalty  threatened  by  the 
Union. 

3.  The  Union  seeks  to  avoid  the  Section  8(b)(4) 
(B)  finding  by  arguing,  as  in  the  case  of  Crook,  that  it 
picketed  Shepherd  merely  to  protect  its  grant  from  the 
American  Federation  of  Labor  of  jurisdiction  over 
work  which  was  being  done  by  nonunion  Shepherd  em- 
ployees. For  reasons  previously  given  (pp.  15-16),  such 
a  state  of  facts,  even  if  true,  does  not  make  out  a  de- 
fense, and  the  Board,  in  addition,  properly  found  the 
contention  unconvincing  in  the  light  of  the  entire  record. 

11. 

The  Board  Properly  Concluded  that  the  Commerce  Facts 
Respecting  the  Busmesses  of  Crook  and  Shepherd  Were 
Estahlished  by  Competent  Evidence 

In  finding  that  Crook  and  Shepherd  w^ere  in  com- 
merce (n.  3,  supra),  the  Board  relied  upon  testimony 
of  the  general  manager  of  Crook  and  the  assistant  gen- 
eral manager  of  Shepherd,  each  of  whom  spoke  from 
personal  knowledge  of  his  company's  operations,  that 
its  interstate  business  exceeded  named  amounts.  Tlie 
Board  has  accepted  such  j^roof  in  a  large  number  of 
cases,  and  the  propriety  of  doing  so  has  customarily 
been  recognized  by  the  parties  involved.  Eespondent, 
however,  contended  before  the  Board  that  this  kind 
of  testimony  was  of  no  probative  value  because  it  is 
not  the  best  evidence  of  the  eonunerce  facts,  consisting 
only  of  uncorroborated  hearsay  conclusions  and  o])iu- 
ions.  We  submit  that  the  Board  properly  rejected 
this  contention. 


21 

Since  the  witnesses  occupied  responsible  positions 
and  the  very  nature  of  their  duties  made  them  familiar 
with  the  matters  about  which  they  testified,  their  testi- 
mony was  entirely  competent  and  admissible  for  the 
purpose  for  which  it  was  offered.  See  Dixie  Terminal 
Company,  102  NLRB  1452,  1456-1464,  enforced  210  F. 
2d  538  (C.A.  6),  cert,  den.,  347  U.S.  1015 ;  Amalgamated 
Meat  Cutters,  81  NLRB  1052,  n.  1.  Moreover,  Section 
10(b)  of  the  Act  provides  that  the  Board  shall  conduct 
its  proceedings  "so  far  as  practicable"  in  accordance 
with  the  rules  of  evidence  applicable  in  Federal  district 
courts  under  the  rules  of  civil  procedure.  This  pro- 
vision does  not  require  rigid  Board  application  of  the 
best  evidence  rule.  2  Legislative  History  of  the  National 
Labor-Management  Relations  Aet,  1947,  p.  1592;  93 
Cong.  Rec.  6517  (Senator  Taft).  In  any  event,  it  would 
appear  that  the  evidence  was  admissible  even  under 
the  best  evidence  rule  itself,  since  it  went  to  prove,  not 
the  exact  amount  of  the  commerce  which  was  involved, 
but  only  the  fact  that  the  respective  firms  were  engaged 
in  commerce.  This  was  "something  independent  of 
the  detailed  terms  of  the  account  books,  and  therefore 
provable  without  production  [of  records]."  Wig- 
more  on  Evidence,  3rd  Ed.,  Sec.  1244(4),  citing  author- 
ities.   See  also,  Id,  Sees.  1230,  1385(3),  1385a. 

The  facts  in  N.L.R.B.  v.  Haddock  Engineers,  Ltd., 
215  F.  2d  734  (C.A.  9),  relied  on  by  the  Union,  are  dis- 
tinguishable because,  as  the  Board  noted  (R.  3,  n.  2) 
"the  data  upon  which  jurisdiction  was  premised  in  that 
case  was  presented  in  written  form,  and  the  individual 
who  had  prepared  the  written  material  was  not  under 
oath  nor  available  for  cross-examination."  Here,  on  the 
other  hand,  the  facts  were  adduced  solely  through  the 
testimony  of  witnesses,  whom  the  Union  had  full  oppor- 
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tunity  to  cross-examine.  It  not  only  failed  to  do  so,  but 
also  failed  to  present  any  witnesses  of  its  own  to  rebut 
the  testimony  of  the  responsible  company  officials. 

CONCLUSION 

It  is  respectfully  submitted  that  the  Board's  findings 
are  supported  by  substantial  evidence  on  the  record 
considered  as  a  whole,  that  its  order  is  valid  and  ijroper, 
and  that  a  decree  should  issue  enforcing  the  order  in 
full  as  prayed  in  the  Board's  petition. 

Theophil  C.  Kammholz, 

General  Counsel, 
Marcel  Mallet-Peevost, 

Assistant  General  Counsel, 
NoETON  J.  Come, 
William  J.  Aveutis, 

Attorneys, 
National  Lahor  Relations  Board, 
OCTOBEE,   1956. 
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APPENDIX 

The  relevant  provisions  of  the  National  Labor  Rela- 
tions Act,  as  amended  ((31  Stat.  1:^)6,  29  L\S.C.,  Sees. 
151,  et  seq.),  are  as  follows: 

Unfaie  Labor  Practices 


Sec.  8  (b)   It  shall  be  an  unfair  labor  practice  for  a 
labor  organization  or  its  agents — 


(4)  to  engage  in,  or  to  induce  or  encourage  the 
employees  of  any  employer  to  engage  in,  a  strike  or 
a  concerted  refusal  in  the  course  of  their  employ- 
ment to  use,  manufacture,  process,  transport,  or 
otherwise  handle  or  work  on  any  goods,  articles, 
materials,  or  commodities  or  to  perform  any  serv- 
ices, where  an  object  thereof  is:  (A)  forcing  or  re- 
quiring any  employer  or  self-employed  person  to 
join  any  labor  or  employer  organization  or  any  em- 
l^loyer  or  other  person  to  cease  using,  selling, 
handling,  transporting,  or  otherwise  dealing  in  the 
products  of  any  other  producer,  processor,  or 
manufacturer,  or  to  cease  doing  business  with  any 
other  person;  (B)  forcing  or  requiring  any  other 
emploj^er  to  recognize  or  Ijargain  with  a  labor  or- 
ganization as  the  representative  of  his  employees 
unless  such  labor  organization  has  been  certified 
as  the  representative  of  such  employees  under  the 
provisions  of  section  9 ; 
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Representatives  and  Elections 

See.  9.  (a)  Representatives  designated  or  selected 
for  the  purposes  of  collective  bargaining  by  the  ma- 
jority of  the  employees  in  a  unit  appropriate  for  such 
purposes,  shall  be  the  exclusive  representatives  of  all 
the  employees  in  such  unit  for  the  purposes  of  collective 
bargaining  in  respect  to  rates  of  pay,  wages,  hours  of 
employment,  or  other  conditions  of  employment : 

***** 

(c)  (1)  Whenever  a  petition  shall  have  been  filed,  in 
accordance  with  such  regulations  as  may  be  prescribed 
by  the  Board 

(A)  By  an  employee  or  group  of  employees  or 
any  individual  or  labor  organization  acting  in  their 
behalf  alleging  that  a  substantial  number  of  em- 
ployees (i)  wish  to  be  represented  for  collective 
bargaining  and  that  their  employer  declines  to 
recognize  their  representative  as  the  representative 
defined  in  section  9  (a),  or 

***** 

(B)  by  an  employer,  alleging  that  one  or  more 
individuals  or  labor  organizations  have  presented 
to  him  a  claim  to  be  recognized  as  the  representa- 
tive defined  in  section  9  (a) ; 

the  Board  shall  investigate  such  petition  and  if  it  has 
reasonable  cause  to  believe  that  a  question  of  repre- 
sentation affecting  commerce  exists  shall  provide  for 
an  appropriate  hearing  upon  due  notice.  Such  hearing 
may  be  conducted  by  an  officer  or  employee  of  the  re- 
gional office,  who  shall  not  make  any  reconmiendations 
with  respect  thereto.  If  the  Board  finds  upon  the 
record  of  such  hearing  that  such  a  question  of  repre- 
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sentation  exists,  it  shall  direct  an  election  by  secret 
ballot  and  shall  certify  the  results  thereof. 

***** 

(3)  No  election  shall  be  directed  in  any  bargaining 
unit  or  any  subdivision  within  which,  in  the  preceding 
twelve-month  period,  a  valid  election  shall  have  been 
held.  Employees  on  strike  who  are  not  entitled  to  re- 
instatement shall  not  be  eligible  to  vote.  In  any  election 
w^here  none  of  the  choices  on  the  ballot  receives  a  ma- 
jority, a  run-off  shall  be  conducted,  the  ballot  providing 
for  a  selection  between  the  two  choices  receiving  the 
largest  and  second  largest  number  of  valid  votes  cast  in 
the  election. 


Prevention  of  Unfair  Labor  Practices 

Sec.  10.  (a)  The  Board  is  empowered,  as  hereinafter 
provided,  to  prevent  any  person  from  engaging  in  any 
unfair  labor  practice  (listed  in  section  8)  affecting 
commerce.  This  power  shall  not  be  affected  by  any 
other  means  of  adjustment  or  prevention  that  has  been 
or  may  be  established  by  agreement,  law,  or  other- 
wise:  *   *   * 

(c)  *  *  *  If  upon  the  preponderance  of  the  testi- 
mony taken  the  Board  shall  be  of  the  opinion  that  any 
person  named  in  the  complaint  has  engaged  in  or  is 
engaging  in  any  such  unfair  labor  practice,  then  the 
Board  shall  state  its  findings  of  fact  and  shall  issue  and 
cause  to  be  served  on  such  person  an  order  requiring 
such  person  to  cease  and  desist  from  such  unfair  labor 
practice,  and  to  take  such  affirmative  action  including 
reinstatement  of  employees  with  or  without  back  pay, 
as  will  effectuate  the  policies  of  this  Act :  *  *  * 

(e)  The  Board  shall  have  power  to  petition  any  cir- 
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cuit  court  of  appeals  of  the  United  States  (including 
the  United  States  Court  of  Appeals  for  the  District  of 
Columbia),  or  if  all  the  circuit  courts  of  appeals  to 
which  application  may  be  made  are  in  A^acation,  any 
district  court  of  the  United  States  (including  the  Dis- 
trict Court  of  the  United  States  for  the  District  of 
Columbia),  within  any  circuit  or  district,  respectively, 
wherein  the  unfair  labor  practice  in  question  occurred 
or  wherein  such  person  resides  or  transacts  business, 
for  the  enforcement  of  such  order  and  for  appropriate 
temporary  relief  or  restraining  order,  and  shall  certify 
and  file  in  the  court  a  transcript  of  the  entire  record  in 
the  proceedings,  including  the  pleadings  and  testimony 
upon  which  such  order  was  entered  and  the  findings 
and  order  of  the  Board.  Upon  such  filing,  the  court 
shall  cause  notice  thereof  to  be  served  upon  such  person, 
and  thereupon  shall  have  jurisdiction  of  the  proceeding 
and  of  the  question  determined  therein,  and  shall  have 
jDower  to  grant  such  temporary  relief  or  restraining 
order  as  it  deems  just  and  proper,  and  to  make  and 
enter  upon  the  pleadings,  testimony,  and  proceedings 
set  forth  in  such  transcript  a  decree  enforcing,  modify- 
ing, and  enforcing  as  so  modified,  or  setting  aside  in 
whole  or  in  part  the  order  of  the  Board.  No  objection 
that  has  not  been  urged  before  the  Board,  its  member, 
agent,  or  agencj^,  shall  be  considered  by  the  court,  unless 
the  failure  or  neglect  to  urge  such  objection  shall  be 
excused  because  of  extraordinary  circumstances.  Tlic 
findings  of  the  Board  with  respect  to  questions  of  fact 
if  supported  by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  shall  be  conclusive.  *  *  * 
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National  Labor  Relations  Board, 
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On    Petition    for    Enforcement    of   an    Order    of    the 
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STATEMENT  AND  ARGUMENT. 

I. 

Upon  the  Record  Considered  as  a  Whole  There  Is 
No  Substantial  Evidence  Sufficient  to  Sustain  the 
Exercise  of  the  Board's  Jurisdiction  and  the  Com- 
plaint  Must   Be   Dismissed. 

A. 

The   Crook   Company. 

Crook  Company,  a  corporation,  is  engaged  in  the  busi- 
ness of  selling  and  servicing  construction  equipment  at 
retail,  in  Los  Angeles,  California,  and  performs  much  of 
its  servicing  work  on  equipment  located  at  construction 
projects  some  of  which  are  a  considerable  distance  from 
Crook's  Los  Angeles  locations.     [R.  113.] 
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Michael  Bessich,  General  Manager  of  Crook,  testified 
that  he  "overlooks"  the  operations  of  the  company,  works 
hand  in  hand  with  the  heads  of  the  various  departments, 
and  that  these  departments  are  under  his  "supervision." 

Upon  only  this  foundation  and  over  proper  and  timely 
objections  of  respondent  Bessich  gave  uncorroborated 
hearsay  testimony  to  the  effect  that  90%  to  95%  of  the 
equipment  handled  by  Crook  came  from  without  the  State 
of  California  and  that  Crook  sells  outside  of  California 
"quite  a  bit  in  excess  of  $50,000.  annually"  and  upon  prod- 
ding by  the  General  Counsel  further  stated  that  the  ex- 
ports were  in  excess  of  $100,000  per  year. 

All  of  this  hearsay  testimony  was  given  with  reference 
to  books  and  records  of  the  company.  In  fact  Bessich 
testified  that  he  had  not  consulted  any  documents  from 
which  he  was  testifying.  No  documents  were  presented 
at  the  hearing  and  no  opportunity  to  consult  any  such 
documents  was  proffered  to  respondent.  There  is  nothing 
in  Mr.  Bessich's  testimony  to  indicate  that  any  of  his 
statements  were  or  could  be  supported  by  documents,  rec- 
ords, books  of  account  or  other  such  media.  Throughout 
his  testimony,  the  record  shows,  Bessich  was  giving  only 
his  conclusions  which  were  not  corroborated  in  any  way 
with  factual  material.      [R.   114,   115.] 

B. 

The  Shepherd  Machinery  Company. 

Shepherd  Machinery  Company  (herein  called  Shepherd) 
is  a  partnership,  according  to  General  Counsel's  witness, 
Montgomery,  who  stated  he  was  the  Assistant  General 
Manager.  [R.  120.]  Over  proper  and  timely  objections 
of  respondent  Montgomery  was  permitted  to  testify  that 
Shepherd's    "equipment"    came    from    the    mid-west — the 
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annual  volume  received  from  a  manufacturer  in  Peoria, 
Illinois,  was  "over  a  million  dollars"  annually.  He  further 
stated  that  Shepherd's  sales  outside  of  California  exceeded 
$100,000  on  an  annual  basis.  He  said  that  Shepherd  was 
engaged  in  a  business  of  selling  and  servicing  construc- 
tion and  farming  equipment  in  Los  Angeles,  California. 
[R.  121-123.]  Mr.  Montgomery  did  not  testify  from  any 
memorandum,  books,  records  or  documents  of  Shepherd 
nor  were  any  books,  records  or  other  documents  of  the 
company,  which  may  have  supported  these  various  state- 
ments, presented  at  the  hearing  for  inspection  of  respon- 
dent, and  no  proffer  was  made  to  make  such  documents 
available  to  respondent  for  inspection  and  for  the  purpose 
of  cross-examination. 

There  can  be  no  reasonable  doubt  that  the  testimony 
of  these  two  witnesses  was  of  the  clearest  hearsay.  It  is 
also  quite  apparent  that  no  attempts  at  corroboration  of 
this  hearsay  were  made.  The  companies'  records  were 
not  in  court,  no  memorandum  of  their  contents  was  pre- 
pared or  presented  for  the  record  and  the  testimonies  do 
not  even  purport  to  be  oral  reflections  of  any  records  or 
documents.  There  was  no  showing  that  the  records  of 
these  companies  were  unavailable  or  were  of  such  a 
nature  as  to  make  them  impractical  of  production  at  the 
hearing.  No  attempt  is  made  to  excuse  corroboration  on 
the  basis  of  inconvenience  nor  is  there  any  other  showing 
to  warrant  the  departure  from  the  well  established  rules 
of  evidence  on  the  grounds  of  impracticability. 

Section  10(b)  of  the  Act,  reads  in  part  as  follows: 
"*     *     *     Any  such  proceeding  shall,  so  far  as  prac- 
ticable, be  conducted  in  accordance  with  the  rules  of  evi- 
dence   applicable    in   the    District    Courts    of    the    United 
States,  adopted  by  the  Supreme  Court  of  the  United  States 
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pursuant  to  the  Act  of  June  19,  1943."  (Emphasis  sup- 
pHed.)  The  words  "so  far  as  practicable"  were  not  in- 
serted into  this  Act  as  an  idle  gesture  by  the  Congress. 
Congress  had  heard  from  litigants  before  the  Board  of 
many  instances  where  uncorroborated  hearsay  was  ac- 
cepted and  made  the  basis  of  findings  of  the  Board. 
Congress  had  before  it  the  condemnation  of  this  practice 
set  forth  in  decisions  of  the  Supreme  Court,  which  were 
made  under  the  Wagner  Act  that  did  not  require  the  rule 
of  evidence  to  be  controlling.  Particularly  did  the  Supreme 
Court  speak  upon  the  use  of  uncorroborated  hearsay,  in 
Consolidated  Edison  Company  v.  NLRB,  305  U.  S.  197 
stating  that  hearsay  uncorroborated  was  not  substantial 
evidence  sufficient  to  support  findings  of  the  Board.  Con- 
gress's review  of  the  history  of  the  effect  and  application 
of  the  Wagner  Act  and  unequivocally  concluded  that  a 
change  in  evidentiary  procedure  was  required  so  that  liti- 
gants before  the  Board  would  be  aft'orded  reasonable  safe- 
guards against  past  abuses  and  not  to  expose  them  to  mere 
whims  and  caprices  of  an  administrative  proceeding  which 
could  operate  without  limitations  in  the  reception  of  evi- 
dence of  the  hearsay  type  and  the  basing  of  findings  and 
conclusions  bottomed  upon  such  hearsay  evidence  standing 
alone. 

The  legislative  history  of  the  Taft-Hartley  amendments 
show  that  the  insertion  of  the  words  "so  far  as  practicable" 
were  not  intended  to  permit  a  return  to  the  practices  preva- 
lent and  while  there  was  a  recognition  that  flexibility 
under  certain  circumstances  may  be  necessary,  the  added 
flexibility  is  not  without  limitation,  "So  far  as  prac- 
ticable" means  there  must  be  some  sound  basis  in  reason 
why  it  would  be  impracticable  to  follow  the  rules  of 
evidence.     The  statute  leaves  no  room  for  arbitrary  con- 
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elusions  as  to  what  is  and  what  is  not  practical.  We 
submit  that  the  Trial  Examiner  in  finding  this  hearsay; 
sufficient  to  support  a  finding  of  jurisdiction  is  completely 
at  war  with  the  attempt  of  Congress  to  remedy  existing 
abuses  of  the  use  of  hearsay. 

Both  of  these  companies  have  their  headquarters  within 
the  City  of  Los  Angeles.  The  lack  of  any  attempt  to  show 
that  their  records  were  voluminous,  bulky  or  that  they  were 
constantly  required  for  the  operations  of  these  businesses 
point  forcibly  to  the  availability  and  the  practicability  of 
producing  them  for  inspection  and  verification  upon  this 
most  important  subject.  Had  there  been  proof  of  this,  the 
Board  has  provided  a  method  which  excuses  the  produc- 
tion of  such  records  by  the  preparation  of  memoranda  in 
lieu  thereof,  provided  that  due  safeguards  of  checking 
and  inspection  are  preserved. 

We  have  here  neither  written  nor  oral  summaries  which 
purport  to  be  of  any  pertinent  records  of  these  companies. 
We  have  merely  imsupported  conclusions  and  opinions  of 
biased  witnesses. 

Since  the  passage  of  the  Taft-Hartley  amendments,  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit 
has  had  occasion  to  re-examine  the  doctrine  expressed  in 
Consolidated  Edison  and  has  reaffirmed  the  Supreme 
Court's  pronouncement  that  uncorroborated  hearsay  does 
not  amount  to  substantial  evidence  sufficient  to  sustain  a 
finding  of  the  Board,  especially  upon  such  an  important 
decision  as  the  exercise  of  the  Board's  jurisdiction.  In 
NLRB  V.  Haddock  Engineers,  Ltd.,  215  F.  2d  734,  the 
Ninth  Circuit  declined  to  enforce  a  Board  Order  because 
its  findings  of  effect  upon  interstate  commerce  was  only 
supported  by  hearsay  evidence  uncorroborated.  In  doing 
so  that  Court  expressly  followed  the  doctrine  of  Consoli- 
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to  finish  his  chores  and  whether  the  trounapull  he  was 
working-  on  had  not  come  through  respondent's  picket 
Hne  at  the  Crook  Company.  Neuenschwander  admitted 
that  it  had  but  stated  that  he  would  be  finished  with  his 
work  in  a  short  period  of  time.  The  Trial  Examiner  found 
that  Mussro  then  said  to  Neuenschwander  that  he  had 
better  leave  but  almost  immediately  withdrew  the  sugges- 
tion by  saying  in  a  loud  voice,  ''probably  audible  to  the 
Crowell  and  Larson  employees  who  were  standing  nearby, 
'Well,  you  can  go  ahead  and  work,  but  we  are  not  going 
to  work.'"       (Emphasis  supplied.) 

Witnesses  Smedley  and  Dias,  called  by  the  General 
Counsel  testified  about  the  arrival  of  Mussro,  who  upon 
arrival  asked  Smedley  and  Dias  if  they  knew  there  was 
a  picket  line  at  Crook  Company  [R.  80,  81,  82,  83,  84],  and 
then  went  over  to  Neuenschwander  and  asked  if  he  had 
come  through  a  picket  line.  Smedley  said  that  the  Crowell 
and  Larson  employees  followed  Mussro  to  where  Neuen- 
schwander was  working;  that  when  Mussro  asked  him 
how  long  it  would  take  to  complete  the  work  Neuen- 
schwander replied,  5  or  10  minutes,  Mussro  told  the  man 
to  take  his  time  and  he  would  pull  the  men  ofif  the  job. 
[R.  81.]  All  agreed  that  Neuenschwander  continued  to 
work  without  further  interruption  and  without  any  of  the 
personnel  or  Mussro  having  further  conversation  with 
him. 

Dias  admittedly  was  the  foreman  on  the  job  and  had 
power  and  authority  to  require  the  men  to  resume  their 
work,  but  that  he  did  not  do  so.     [R.  96.] 

There  is  no  evidence  that  Mussro  gave  any  direct  in- 
structions to  the  men  to  cease  work  or  not  to  resume  work. 
The  only  possible  source  of  a  supposition  that  Mussro 
"pulled"  the  men  off  the  job  must  come  from  the  conversa- 


tion  between  Mussro  and  Neuenschwander.  The  Trial 
Examiner  did  not  make  a  finding  that  the  employees  heard 
this  conversation,  he  disposed  of  this  phase  by  stating 
that  the  conversation  was  ''probably  audible''  to  the  em- 
ployees. The  evidence  shows  these  employees  were  18 
to  20  feet  away  at  the  time  of  and  during  the  conversa- 
tion. 

After  the  conversation  Mussro  and  the  employees  re- 
turned to  where  the  lunches  were  being  eaten  and  a  spirited 
discussion  with  and  question  of  Mussro  was  begun  by 
those  employees  who  were  seeking  to  be  enlightened  on 
the  various  points  of  controversy  with  the  Crook  Company. 
No  one  testified  that  during  this  episode  Mussro  gave  any 
instructions  not  to  work  or  not  to  resume  work.  Undis- 
putedly,  Mussro  performed  the  functions  of  his  job  by 
listening  to  "beefs",  checking  dues  cards  and  Union  stand- 
ing of  the  men.  It  is  uncontradicted  that  his  routine 
check  was  prolonged  by  lengthy  questions  concerning  mat- 
ters foreign  to  the  instant  matter.     [R.  132-135.] 

Smedley  and  Dias  also  testified  about  new  equipment 
on  this  job,  and  that  Mussro  asked  where  it  came  from, 
saying  that  he  would  take  the  serial  numbers  and  if  he 
found  that  the  equipment  came  through  a  picket  line  he 
would  come  back  and  shut  the  job  down.  However,  both 
Smedley  and  Dias  testified  that  none  of  the  employees 
had  ever  refused  to  work  on  this  equipment  or  any  other 
equipment  and  at  the  time  of  the  hearing  Smedley  was 
still  operating  the  machine  which  Neuenschwander  re- 
paired.    [R.  85,  96.] 

When  viewed  unemotionally,  this  incident  at  best  is 
merely  a  sporadic  momentary  failure  to  return  to  work. 
Whether  this  result  flowed  from  the  failure  of  the  equip- 
ment to  arrive  at  noon  that  day,  which  the  employees  were 
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waiting  for  or  whether  it  stemmed  from  other  sources  is 
not  found  by  the  Trial  Examiner.  It  is  true  that  he  found 
that  Mussro  stated  that  the  men  would  not  work  as  long 
as  Neuenschwander  was  on  the  job  and  that  Mussro  stated 
that  he  would  take  serial  numbers,  investigate,  and  if  cer- 
tain facts  were  present  he  would  come  back  and  shut  down 
the  job.  But  the  Trial  Examiner  did  not  find  that  these 
statements  caused  or  compelled  the  failure  to  return  to 
work,  if  there  was  one.  The  Trial  Examiner  did  not  find 
that  these  statements,  even  if  made,  were  acts  of  induce- 
ment or  encouragement  or  were  otherwise  violative  of  the 
Act.  The  failure  to  make  such  findings  may  have  resulted 
from  the  Trial  Examiner's  uncertainty  which  he  revealed 
when  he  stated  that  Mussro's  statements  to  Neuen- 
schwander were  "probably"  within  the  hearing  of  the 
Crowell  and  Larson  employees.  It  may  be  that  he  dis- 
regarded the  undisputed  testimony  that  Mussro's  time, 
while  on  the  job,  was  occupied  by  the  fulfilling  of  his 
ordinary  functions.  In  any  event,  the  Trial  Examiner  had 
made  no  findings  that  these  acts  of  Mussro  caused  or  at- 
tempted to  cause  the  employees  to  fail  to  return  to  work.^ 
The  absence  of  such  findings  and  the  further  absence  of 
any  exceptions  to  the  failure  to  make  those  findings  is 
binding  on  the  Board  and  must  be  accepted  by  the  Board, 
as  the  statute  requires. 


^Crowell's  Foreman  Dias,  who  was  in  charge  of  the  job.  made 
no  effort  to  get  the  men  to  return  to  work.  In  fact,  he  combined 
to  effect  the  faiktre  to  return  to  work.  The  plain  facts  are  that  as 
to  three  of  these  employees  it  was  not  possible  for  them  to  return 
to  work  before  the  time  they  did  so.  Smedley  could  not  work  be- 
cause his  equipment  was  being  repaired,  the  water  wagon  driver 
had  not  had  his  lunch  period  and  UUibarri  could  not  get  his 
equipment  going  until  after  the  arrival  of  the  needed  equipment. 
The  four  remaining  employees  had  questions  of  personal  natures 
and  discussed  them  with  Mussro. 
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The  Trial  Examiner  and  the  Board,  concurring,  found, 
generally,  "By  inducing  and  encouraging  employees  of 
Crowell  and  Larson  .  .  ."  respondent  has  violated  8(b) 
f4)(A).  But  this  conclusion  is  meaningless  because  it 
is  not  founded  on  any  factual  finding  that  Mussro's  activity 
and  conduct  violated  the  Act  in  any  particular.  This  the 
Board  must  accept.  (Section  10(c)  NLRB ;  Administra- 
tive Procedure  Act,  Sections  7  and  8.)  International 
Brotherhood  of  Electrical  Workers  v.  NLRB,  181  F.  2d 
34;  Rahoiiin  d/h/a  Conivay  Express  Co.,  87  NLRB  #130; 
review  denied  195  F.  2d  906;  Arkansas  Express  Co.,  92 
NLRB  255;  Ferro  Corp.,  100  NLRB  1660;  Crowley  Milk 
Co.,  104  NLRB  102. 

B. 

Incident   in   Which   Shepherd   Machinery   Company   Was 

Involved. 

1.     The   McCammon-Wunderlich   Incident. 

McCammon-Wunderlich  Company,  on  May  23,  1955, 
was  engaged  in  an  earth  moving  construction  job  in  a 
suburb  of  Los  Angeles,  California.  At  4:00  A.M.  that 
morning  several  of  its  employees,  operators  of  the  equip- 
ment, met  before  beginning  their  day's  work  and  dis- 
cussed the  question  of  non-union  men  coming  onto  such 
jobs  and  doing  the  work  which  came  under  the  jurisdiction 
and  contracts  of  respondent  with  employer,  including 
McCammon-Wunderlich.  They  decided  that  the  next 
time  a  non-union  workman  came  onto  the  job  for  the 
purpose  mentioned  they  would  "more  or  less  go  and  get  a 
drink  of  water  until  they  (the  non-union  men)  left." 
[R.  142,  143,  144,  145,  146.]  Only  employees  were  pres- 
ent at  this  meeting.    The  Job  Steward  was  not. 
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Later  that  morning  a  truck  from  Shepherd  came  on  the 
job  in  plain  view  of  most  of  the  employees  and  stopped 
on  the  top  of  the  dam  site  that  was  being  constructed. 
Upon  its  arrival  each  of  the  several  operators-employees 
began  to  relay  to  each  other  by  signal  the  fact  that  a  non- 
union man  had  come  on  the  job,  and  pursuant  to  their 
previous  decision  each  of  the  operators-employees  ceased 
their  work,  and  so  remained  until  the  non-union  employee 
left  the  site  some  20  or  30  minutes  later.      [R.   146.] 

From  the  undisputed  evidence  it  appears  that  most,  if 
not  all,  of  the  operators  engaged  in  passing  the  signals 
and  participated  in  the  work  stoppage.      [R.    145,   146.] 

Clint  Waggner,  the  Job  Superintendent  for  McCammon- 
Wunderlich,  was  informed  of  the  stoppage.  He  immedi- 
ately ordered  the  Shepherd  men  to  leave  the  premises. 
[R.  66.]  Then  he  called  Red  Hunter,  the  Job  Steward, 
and  told  him  about  sending  the  Shepherd  men  away  and 
requested  Hunter  to  ask  the  men  to  return  to  work,  which 
was  done.  [R.  67.]  Waggner  next  called  the  office  of 
respondent  and  talked  to  a  Mr.  Seymour  who  stated  he 
did  not  know  of  any  work  stoppage  and  did  not  under- 
stand what  had  happened.  [R.  67.]  The  record  does  not 
reveal  what  position,  if  any,  Seymour  had  with  respondent 
or  that  Seymour  was  even  in  the  employ  of  respondent. 
The  Trial  Examiner  found  that  Seymour  was  a  "repre- 
sentative of  the  respondent"  but  the  record  only  shows 
that  Waggner  called  the  office  of  respondent  and  asked  for 
Seymour  with  whom  he  had  talked  a  number  of  times — 
about  what  the  record  is  silent.  According  to  Waggner, 
Seymour  said  there  was  a  picket  line  at  Shepherd's  and 
that  "we  (McCammon-Wunderlich)  could  not  have  Shep- 
herd people  on  the  job  .  .  ."  [R.  68.]  We  submit  that, 
upon   this  evidence,   a   finding  of   agency  binding  on   re- 
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spondent  is  unwarranted  and  unjustified.  From  all  that 
appears,  Seymour  was  not  established  to  be  an  agent  of 
the  Respondent  Union. 

During  the  process  of  signaling,  Red  Hunter,  a  Shop 
Steward  of  respondent,  according  to  the  testimony  of 
James  Green,  a  Foreman,  was  found  talking  to  a  crane 
operator  who  was  employed  by  a  concern  other  than 
McCammon-Wunderlich,  and  upon  inquiry  by  Green  the 
crane  operator  told  Green  that  Hunter  had  instructed  him 
to  drop  his  load  and  swing  out  the  crane's  boom  or  he 
would  be  fined  $100.  The  operator,  upon  Green's  instruc- 
tion, dropped  his  load  and  did  as  Green  had  instructed  him 
to  do.  [R.  61,  62,  63.]  Hunter  then  departed  giving  the 
signal  to  other  employees   to  cease   work. 

The  evidence  fairly  viewed  shows  that  the  stoppage 
of  work  was  a  voluntary  action  on  the  part  of  the  em- 
ployees, taken  without  instructions  or  directions  from  re- 
spondent, and,  in  fact,  without  even  the  knowledge  of 
respondent  or  its  agents.  The  proscription  of  8(b)(4) 
do  not  reach  voluntary  and  spontaneous  acts  of  employees 
unless  those  actions  are  the  result  of  orders  or  directions 
of  a  labor  union.  The  Trial  Examiner  did  not  discredit 
this  undisputed  evidence  and  did  not  find  that  the  actions 
of  these  employees  constitute  a  violation.  His  findings 
rest  solely  upon  Hunter's  ''direction"  to  the  crane  operator 
and  his  participation  in  giving  signals,  and  Seymour's 
statement  to  Waggner  that  the  "purpose  of  the  respondent 
[was]  to  prevent  McCammon  from  doing  business  with 
Shepherd." 

As  we  have  shown,  Seymour  was  not  proved  to  be  an 
agent  of  respondent.  Whatever  he  may  have  said  does 
not  bind  the  Union.  The  fact  that  Hunter  participated  in 
giving  signals  does  not  convert  this  otherwise  voluntary 
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employee  action  into  an  action  of  respondent.  After  all 
Hunter  was  an  employee  too.  Hunter's  action  at  the  crane 
stemmed  from  the  question  put  to  him  by  Green,  the  em- 
ployer's supervisor,  and  in  giving  his  answer  Hunter  was 
not  committing  any  violation  for  which  respondent  was 
responsible.  NLRB  v.  Rice  Milling  Co.,  341  U.  S.  665. 
Green,  the  Foreman,  was  the  one  that  directed  the  crane 
operator  to  cease  his  work  and  immediately  acquiesced  in 
the  position  Hunter  had  stated.  Under  these  circum- 
stances it  has  been  repeatedly  held  that  no  violation  has 
been  committed.  Arkansas  Express  Co.,  92  NLRB  255 ; 
Ferro  Corp.,  100  NLRB  1660. 

Even  though  a  finding  of  a  technical  violation  might  be 
made,  which  we  do  not  concede,  standing  alone  as  it  now 
does,  it  is  not  sufficient  to  warrant  a  finding  of  a  viola- 
tion of  8(b)  (4).    Santa  Ana  Lhr.  Co.,  87  NLRB  937. 

in. 

There    Has    Been    No    Violation   of    8(b)(4)(B). 

We  have  shown  above  that  there  have  been  no  viola- 
tions of  Section  8(b)(4).  However,  since  the  complaint 
alleges  a  violation  of  8(b)(4)(B)  we  do  not  rely  solely 
upon  the  above  showing  but  point  to  the  evidence  that 
respondent  makes  no  claim  for  recognition  from  either 
the  Crook  or  Shepherd  companies.  The  picket  line  at 
Crook  was  maintained  because  Crook  has  dealt  unfairly 
with  members  of  respondent  union  and  the  Shepherd  Com- 
pany is  in  open  competition  with  respondent  as  to  who 
will  do  the  repair  work  on  construction  sites.  [R.  148, 
149,  150.]  The  record  shows  that  Shepherd  filed  a  peti- 
tion for  certification  but  withdrew  it  upon  respondent's 
disclaimer  of  representative  capacity.  Respondent  also 
has  disclaimed  any  interest  in  recognition  as  the  exclusive 
bargaining  agent  of  the  Crook  employees. 
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IV. 
Conclusion. 

When  we  face  the  full  impact  of  the  Board's  case,  this 
is  what  we  have:  A  Union  business  agent,  Mussro,  in 
going  about  his  customary  duties  of  ascertaining  whether 
the  men  on  the  job  are  union  members  takes  about  an 
hour  in  doing  so  and  in  discussing  their  problems  and 
grievances.  The  Board  says  that  true  enough  Mussro  had 
the  right  to  be  on  the  premises  and  check  the  membership 
cards  etc.,  but  he  should  not  have  said  to  the  Crook 
Company  employee  that  the  men  would  not  work  as  long  as 
he  was  there.  It  was  the  lunch  hour  and  they  did  not  work 
for  about  an  hour  but,  thereafter,  proceeded  about  the 
work.  To  punish  a  labor  organization  because  one  of  its 
employees  may  be  loose  in  his  language  is  to  overlook  the 
realities  involved.  Mussro  never  intended  to  violate  the 
law  or  to  damage  the  Union  by  his  few  brief  words. 

The  other  episode  complained  of  has  equal  importance. 
In  the  McCammon-Wunderlich  matter,  the  company  super- 
intendent himself  did  not  want  the  disturbing  factor  of 
the  Shepherd  Company  men  on  the  premises  and  his 
staunch  Union  employees  had  banded  themselves  together, 
without  Union  coercion  or  persuasion,  to  assert  their  law- 
ful right  to  work  with  whomever  they  chose.  They  might 
have  been  fired  for  this  but  it  was  not  a  violation  of  the 
Act. 

We  believe  this  powerful  arm  of  the  Government  should 
not  be  used  except  upon  a  clear  showing  of  purposeful 
violation  of  the  Act.  This  Honorable  Court  has  said 
that  to  predicate  a  cease  and  desist  order  upon  such  oc- 
currences is  to  magnify  the  inconsequential.  (See  Title 
5,  U.  S.  C.  A.,  Sec.  1009(e);  N.L.R.B,  v.  Meatcutters 
Local,  202  F.  2d  671.) 
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We  urge,  therefore,  that  the  Board's  order  be  denied 
enforcement,  because  of  lack  of  proof  on  the  merits  and 
with  respect  to  the  Board's  jurisdiction. 

Respectfully  submitted, 

David  Sokol, 

Attorney  for  Respondent. 
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United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division 

No.  16183-HW 

CALIFORNIA  TRUST  COMPANY  and  HUNT 
STROMBERG,  Executors  of  the  Estate  of 
Katherine  Stromberg,  Deceased, 

Plaintiffs, 

*  vs. 

ROBERT  A.  RIDDELL,  Director  of  Internal 
Revenue  and  Formerly  Collector  of  Internal 
Revenue  for  the  Sixth  District  of  California, 

Defendant. 

COMPLAINT 

(To  Recover  Federal  Estate  Taxes) 

Comes  now,  California  Trust  Company  and  Hunt 
Stromberg,  co-executors  of  the  Estate  of  Katherine 
Stromberg,  deceased,  plaintiffs  herein,  and  com- 
jjlain  of  Robert  A.  Riddell,  Director  of  Internal 
Revenue,  foimerly  Collector  of  Internal  Revenue, 
for  the  Sixth  District  of  California,  the  defendant, 
and  allege  as  follows : 

I. 

Katherine  Stromberg  died  on  March  15,  1951, 
and  on  May  8,  1951,  in  proceedings  in  the  Superior 
Court  of  the  State  of  California,  in  and  for  the 
County  of  Los  Angeles,  designated  as  No.  316324 
in  the  probate  files  of  said  Court  Letters  Testa- 


4  California  Trust  Co.,  et  al. 

mentary  were  duly  issued  to  plaintiffs  as  Execu- 
tors. At  all  times  since  said  date,  plaintiffs  have 
been  and  now  are  the  duly  appointed,  [2*]  quali- 
fied and  acting  Executors  of  the  estate  of  said  de- 
cedent. 

II. 
Plaintiff,  California  Trust  Company,  is  a  corpo- 
ration duly  qualified  to  do  business  in  the  State  of 
California,  having  its  principal  place  of  business  in 
Los  Angeles,  California,  and  plaintiff.  Hunt  Strom- 
berg,  is  a  resident  of  the  Southern  District  of  the 
State  of  California,  residing  at  10401  Wilshire 
Boulevard,  West  Los  Angeles,  California. 

III. 

Defendant  is  Director  of  Internal  Revenue  for 
the  District  which  includes  Los  Angeles  Count.y. 
From  May  1,  1950,  to  November  25,  1952,  defend- 
ant was  Collector  of  Internal  Revenue  for  the  Sixth 
District  of  California.  From  November  25,  1952,  to 
the  present  date  defendant  has  been  and  now  is  Di- 
rector of  Internal  Revenue  for  the  Sixth  District  of 
California. 

lY. 

On  or  about  February  28,  1952,  plaintiffs  filed 
with  defendant,  then  Collector  of  Internal  Revenue, 
an  estate  tax  return  for  the  estate  of  Katherine 
Stromberg,  deceased.  The  tax  liability  disclosed  on 
said  return  was  $17,017.58  which  sum  was  paid  to 
the  defendant  on  April  28,  1952. 


*Page  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 
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V. 

On  or  about  January  28,  1953,  defendant,  then 
Director  of  Internal  Revenue,  mailed  to  plaintiffs 
a  copy  of  a  report  of  examination  of  said  estate  tax 
return  in  which  a  deficiency  of  $47,271.57  was  pro- 
posed. On  April  13,  1953,  defendant  notified  plain- 
tiffs that  a  tax  in  the  amount  of  $47,271.57  and  in- 
terest in  the  amount  of  $2,220.47  or  a  total  of  $49,- 
492.04  had  been  assessed  against  plaintiffs.  Demand 
was  therein  made  for  immediate  payment  of  said 
tax  and  interest.  On  April  23,  1953,  plaintiffs  paid 
to  defendant  the  sum  of  $47,271.57  plus  interest  in 
the  sum  of  $2,220.47  or  a  total  of  $49,492.04  in  pay- 
ment of  said  tax  and  [3]  interest. 

VI. 

On  June  19,  1953,  plaintiff's  filed  with  defendant 
a  claim  for  refund  of  taxes  and  interest,  a  copy  of 
which  is  attached  hereto,  made  a  part  hereof,  and 
marked  Exhibit  ^'A."  On  November  24,  1953,  de- 
fendant notified  plaintiffs  in  writing  that  there  were 
no  grounds  for  reduction  in  tax  liability  as  a  result 
of  the  examination  of  the  estate  tax  return  and 
the  claim  for  refund  filed.  A  copy  of  the  examining 
officer's  report,  dated  October  27,  1953,  was  at- 
tached to  said  notice. 

VII. 

More  than  six  months  has  elapsed  from  the  date 
of  filing  such  claim  for  refund.  No  notice  of  the 
disallow^ance  of  the  claim  for  refund  or  any  part 
thereof  has  been  mailed  by  registered  mail  by  the 
Commissioner  of  Internal  Revenue  to  plaintiffs. 
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VIII. 

In  decedent's  will  dated  March  27,  1947,  which 
will  was  probated  as  decedent's  last  will  and  testa- 
ment, decedent  bequeathed  her  entire  estate  to  her 
husband,  Hunt  Stromberg.  Said  will  provided  in 
part,  "Should  he  predecease  me  or  fail  to  survive 
distribution  of  my  estate,  I  give,  demise  and  be- 
queath my  entire  estate  to  my  son,  Hunt  Strom- 
berg, Jr."  On  September  14,  1951,  after  the  first 
Account  Current  and  Report  of  Executors  had  been 
filed  and  approved  by  the  said  probate  court  and 
pursuant  to  a  petition  for  partial  distribution, 
which  petition  was  prepared  and  filed  by  plaintiffs, 
the  Court  ordered  a  distribution  of  certain  assets 
of  the  estate  to  Stromberg.  The  assets  ordered  to  be 
distributed  by  the  Court  totalled  $113,024.31.  On 
May  16,  1952,  the  Court  ordered  a  further  distri- 
bution of  the  assets  of  said  estate  and  on  August 
15,  1952,  the  remaining  assets  of  the  estate  were 
distributed  to  Hunt  Stromberg  pursuant  to  the  [4] 
provisions  of  decedent's  last  will  and  testament. 
Hunt  Stromberg,  husband  of  decedent,  survived 
each  of  the  distributions  ordered  to  be  made  by 
the  Court,  and  no  part  of  decedent's  estate  passed 
to  any  person  other  than  Hunt  Stromberg.  All  dis- 
tributions ordered  to  be  made  by  the  Court  were 
made  forthwith.  Plaintiffs  as  executors  have  com- 
plied with  all  statutory  requirements  of  the  pro- 
bate of  the  will  and  settlement  of  the  estate  of  said 
decedent  and  have  i^erformed  all  acts  required  by 
the  California  Probate  Code. 
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IX. 

In  his  examination  of  the  estate  tax  return,  the 
examining  agent  made  two  errors  which  resulted 
in  the  assessment  of  a  tax  in  excess  of  the  lawful 
tax  liability  of  the  plaintiffs  herein : 

(a)  The  examining  agent  improperly  included 
in  the  gross  estate  of  decedent  the  sum  of  $71,368.55 
which  amount  is  one-half  of  the  cash  surrender 
value  of  certain  insurance  policies  on  the  life  of 
the  surviving  spouse  of  decedent,  and 

(b)  Disallowed  as  a  deduction  one-half  of  the 
total  bequests  to  decedent's  surviving  spouse. 

X. 

As  to  the  error  alleged  in  paragraph  IX  (a) 
above,  plaintiff  alleges  that  decedent  had  no  inter- 
est, community  or  otherwise,  in  the  life  insurance 
and  annuity  policies  owned  by  her  surviving  spouse 
and  upon  his  life  which  is  includible  in  decedent's 
gross  estate  for  estate  tax  purposes  under  any  in- 
ternal revenue  law  or  regulation.  As  to  the  error 
alleged  in  paragraph  IX  (b)  above,  plaintiffs  al- 
lege that  a  marital  deduction  equal  to  one-half  of 
the  value  of  the  adjusted  gross  estate  passing  to  the 
surviving  spouse  is  proper  under  Section  812(e) 
of  the  Internal  Revenue  Code.  [5] 

XI. 

No  part  of  the  taxes  herein  before  claimed  to 
have  been  illegally  assessed  and  collected  has  ever 


8  .   California  Trust  Co.,  et  ah 

been  repaid,  refunded  or  remitted  to  iDlaintiffs  and 
no  part  thereof  has  been  allowed  to  said  plaintiffs 
by  way  of  credit  or  offset  against  any  other  tax 
due  01-  claimed  to  be  due  from  them  to  the  United 
States. 

XII. 
Plaintiffs'  correct  tax  liability  is  $4,641.12  and 
not  $64,289.15  as  assessed  and  collected  by  defend- 
ant. Interest  in  the  amount  of  $2,220.47  has  been 
erroneously  and  illegally  assessed  and  collected.  The 
total  tax  and  interest  erroneously  and  illegally  as- 
sessed and  collected  is  $61,868.50. 

Wherefore,  plaintiffs  demand  judgment  against 
defendant  for  the  smn  of  $61,868.50  plus  interest 
thereon  as  provided  by  law  and  for  such  other  and 
further  rehef  as  may  be  just  and  proper  in  the 
premises. 

WRIOHT,  WRIGHT,  GREEN 
&  WRIGHT, 

LOYD  WRIGHT,  and 
CHARLES  A.  LORING, 

By  /s/  S.  EARL  WRIGHT.  [6] 
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EXHIBIT  A 

Form  843 

Treasury  Department 

Internal  Revenue  Service 

Claim 

To  Be  Filed  With  the  Collector  Where 

Assessment  Was  Made  or  Tax  Paid 

The  Collector  will  indicate  in  the  block  below  the 
kind  of  claim  filed,  and  fill  in  the  certificate  on  the 
reverse. 

Refund  of  Taxes  Illegally,  Erroneously,  or  Ex- 
cessively Collected. 

Refund  of  Amount  Paid  for  Stamps  Unused, 
or  Used  in  Error  or  Excess. 

Abatement  of  Tax  Assessed  (not  applicable  to 
estate,  gift,  or  income  taxes). 

[Collector's  Stamp] :  Received,  95,  June  19,  1953. 
Director  Int.  Rev.,  Los  Angeles. 

State  of  California, 
County  of  Los  Angeles — ss. 

Name  of  taxpayer  or  purchaser  of  stamps:  Estate 
of  Katherine  Stromberg,  Deceased. 

Business  address:  c/o  California  Trust  Co.,  629  S. 
Spring  Street,  Los  Angeles,  California. 

Residence    

The  deponent,  being  duly  sworn  according  to  law, 
deposes  and  says  that  this  statement  is  made  on  be- 
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lialf  of  the  taxpayer  named,  and  that  the  facts  given 
below  are  true  and  complete: 

1.     District   in   which   return   was   filed:    Sixth, 

California. 

*  *     * 

3.  Character  of  assessment  or  tax:  Estate  Tax. 

4.  Amount  of  assessment,  $66,509.62;  dates  of 
payment,  April  28,  1952  and  April  23,  1953. 

*  *     * 

6.    Amount  to  be  refunded:  $61,868.50. 

*  *     * 

8.  The  time  within  which  this  claim  may  be 
legally  tiled  expires,  under  Section  910  of  Internal 
Revenue  Code  on  April  28,  1955. 

The  deponent  verily  believes  that  this  claim 
should  be  allowed  for  the  following  reasons: 

Statement  Attached. 

CALIFORNIA  TRUST  CO., 

By  /s/  C.  L.  PATTERSON, 
Trust  Officer; 

HUNT  STROMBERG, 

Executors  of  the  Estate  of  Katherine  Stromberg, 
Deceased  (Duly  Appointed  and  Still  Acting). 

Subscribed  and  sworn  to  before  me  this  16th  day 
of  June,  1953. 

[Seal]        /s/  MYLA  J.  EMERSON, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California.  [9] 
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Statement 

On  or  about  February  28,  1952,  the  undersigned, 
as  co-executors  of  the  Estate  of  Katherine  Strom- 
berg,  Deceased,  filed  an  Estate  Tax  Return  Form 
706  for  said  estate,  which  return  showed  a  tax  lia- 
bility of  $17,017.58.  The  tax  disclosed  on  said  return 
was  paid  by  the  estate  on  April  28,  1952. 

Subsequently,  the  estate  received  a  letter  dated 
January  28,  1953,  signed  by  R.  A.  Riddell,  Director 
of  Internal  Revenue,  wdiich  letter  notified  the  estate 
of  certain  adjustments  or  conclusions  resulting 
from  the  examination  of  the  Estate  Tax  Return 
filed.  The  adjustments  or  conclusions  were  set  forth 
in  a  report  attached  thereto  resulting  in  a  proposed 
deficiency  in  estate  tax  of  $47,271.57.  Thereafter,  the 
undersigned,  for  and  on  behalf  of  the  estate,  exe- 
cuted Form  890,  Waiver  of  Assessment  of  Tax,  and 
filed  said  form  with  the  Director  of  Internal  Rev- 
enue at  Los  Angeles.  Thereafter,  the  estate  received 
a  statement  of  estate  tax  due,  dated  April  13,  1953, 
which  statement  gave  notice  that  estate  tax  of  $47,- 
271.57  and  interest  of  $2,220.47  had  been  assessed 
to  the  estate.  On  April  23,  1953,  the  estate  paid  the 
amount  of  tax  and  interest  demanded  in  said  notice. 

The  estate  contends,  by  and  through  the  under- 
signed co-executors,  that  the  assessment  of  the 
amount  of  tax  as  shown  on  the  Estate  Tax  Return 
filed  and  the  assessment  of  tax  and  interest  as 
shown  in  the  deficiency  letter  of  January  28,  1953, 
were  erroneous  and/or  illegal  and  that  the  taxes 
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paid  iDursuant  to  said  accounts  were  erroneously 
and  illegally  collected.  [10] 

More  particularly,  the  estate  contends  that  (a) 
$71,368.55,  which  is  one-half  of  the  cash  surrender 
value  of  the  insurance  policies  on  the  life  of  the 
surviving'  spouse  of  Katherine  Stromberg,  is  not 
properly  includible  in  the  gross  estate  for  estate 
tax  purposes;  and  (b)  $148,266.41,  which  is  the 
total  bequests,  etc.,  to  the  surviving  spouse,  but  not 
in  excess  of  one-half  of  the  adjusted  gross  estate,  is 
properly  a  deduction  in  comjDuting  the  taxable  es- 
tate for  estate  tax  purposes. 

The  grounds  on  Avhich  the  estate  relies  are  as 
follows : 

As  to  (a)  above,  the  community  interest  if  any  of 
the  decedent  in  life  insurance  and  annuity  policies 
of  the  sui'^dving  husband  is  not  includible  in  the 
gross  estate;  see  Waechter  et  al.  v.  U.S.A.  98  Fed. 
Sup.  960  (1951)  affirmed  C.C.A.— 9,  April  28,  1952. 

As  to  (b)  above,  the  estate  is  entitled  to  a  deduc- 
tion of  one-half  of  the  value  of  the  adjusted  gross 
estate  passing  to  the  surviving  spouse;  this  deduc- 
tion is  not  properly  disallowed  as  a  terminable  in- 
terest or  upon  any  other  basis  where  the  interest 
of  the  surviving  spouse  was  actually  distributed  to 
him  by  order  of  the  Probate  Court  within  six 
months  of  the  date  of  death  of  Katlierine  Strom- 
berg. Complete  title  to  such  interest  actually  vested 
in  the  surviving  spouse  within  six  months  of  the 
death  of  Kathenne  Stromberg. 
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Wherefore,  the  estate,  by  and  through  the  un- 
dersigned, respectfully  requests  the  refund  of  the 
amount  claimed  together  with  interest  thereon  or 
such  greater  amount  as  may  be  legally  refundable. 

[Endorsed] :     Filed  January  13,  1954.  [11] 


[Title  of  District  Couii  and  Cause.] 

ANSWER 

Comes  now  the  defendant  in  the  above-entitled 
cause  and  in  answer  to  plaintiffs'  complaint,  ad- 
mits, denies,  and  alleges: 

I. 

Admits  the  allegations  contained  in  paragraph  I 
of  the  complaint. 

II. 
Admits   the   allegations   contained  in  paragraph 

II  of  the  complaint. 

III. 
Admits  the   allegations  contained  in  paragraph 

III  of  the  complaint. 

IV. 
Admits  the   allegations  contained  in  paragraph 

IV  of  the  complaint. 

V. 
Admits  the  allegations  contained  in  paragraph  V 
of  the  complaint.  [12] 

VI. 
For  answer  to  paragraph  VI,  defendant  admits 
that  on  June  19,  1953,  plaintiffs  filed  with  the  de- 
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fendant  a  claim  for  refund  of  taxes  and  interest; 
that  a  purported  copy  of  said  claim  is  attached  to 
the  complaint  and  marked  Exhibit  A;  that  on  No- 
vember 24,  1953,  defendant  notified  plaintiffs  in 
writing  that  there  were  no  grounds  for  reduction 
in  tax  liability  as  a  result  of  the  examination  of  the 
estate  tax  return  and  the  claim  for  refund  filed,  and 
admits  that  a  copy  of  the  examining  officer's  report 
dated  October  27,  1953,  was  attached  to  said  notice. 
Except  as  otherwise  admitted  in  this  answer,  all 
allegations  contained  in  said  refund  claim.  Exhibit 
A,  are  denied. 

VII. 
Admits  the  allegations  of  paragraph  YII,  and  for 
further    answer    defendant    states    that    registered 
notice  of  rejection  of  plaintiffs'  claim  for  refund 
as  forwarded  to  them  on  January  14,  1954. 

VIII. 

The  defendant  is  without  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  truth  of 
the  averments  contained  in  paragraph  VIII  of  the 
complaint. 

IX. 
Denies   the   allegations   contained  in  paragraph 
IX  of  the  complaint. 

X. 
Denies  the  allegations  contained  in  paragraph  X 
of  the  complaint. 

XL 
Admits  the   allegations   contained  in   paragraph 
XI  of  the  complaint. 
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XII. 

Denies  the  allegations  contained  in  paragraph 
XII  of  the  complaint. 

Wherefore,  having  fully  answered,  defendant 
prays  for  judgment  [13]  in  his  favor,  for  dismissal 
of  plaintiffs'  cause  of  action,  for  costs,  and  all  other 
just  and  proper  relief. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney, 

EDWARD  R.  McHALE, 

Assistant   United    States   At- 
torney, Chief,  Tax  Division, 

/s/  EDWARD  R.  McHALE, 

Attorneys  for  Defendant. 

Affidavit  of  service  by  mail  attached. 
[Endorsed]:     Filed  May  14,  1954.  [14] 


[Title  of  District  Coui-t  and  Cause.] 

MEMORANDUM  OPINION 

Katherine  and  Hunt  Stromberg  were  wife  and 
husband  and,  at  the  time  of  the  death  of  Katherine 
Stromberg  on  March  15,  1951,  were  residents  of  the 
County  of  Los  Angeles,  State  of  California.  During 
their  marriage  the  husband.  Hunt  Stromberg,  pur- 
chased certain  life  insurance  and  annuity  policies. 
The  policies  were  selected  by  Hunt  Stromberg  and 
purchased  by  him  from  earnings  received  for  per- 
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sonal  services.  He  retained  possession  of  the  poli- 
cies and  had  the  right  to  change  the  beneficiary 
at  win.  [75] 

Upon  the  death  of  Katherine  Stromberg  her  will 
was  admitted  to  probate,  and  the  California  Trust 
Company  and  Hunt  Stromberg  w^ere  appointed  ex- 
ecutors. The  executors  filed  a  Federal  Estate  Tax 
Return,  disclosing  a  tax  liability  of  $17,017.58.  The 
executors  did  not  list  in  the  assets  of  the  estate  any 
interest  of  decedent  in  the  aforementioned  policies. 

In  April,  1953,  plaintiffs  received  notice  from  de- 
fendant that  additional  estate  taxes  in  the  amount 
of  $47,271.50  were  due  as,  according  to  the  Internal 
Revenue  Department,  the  executors  should  have 
listed  for  estate  tax  purposes  one-half  of  the  cash 
surrender  value  of  the  insurance  policies.  The 
amount  demanded  was  paid.  A  claim  was  duly  filed 
for  refund  of  the  claimed  overpayment,  and  subse- 
quently this  suit  was  filed. 

Two  problems  are  presented  to  the  Court : 

1.  Did  decedent,  Katherine  Stromberg,  have  an 
interest  in  the  life  insurance  and  annuity  policies 
referred  to  above  which  interest  should  have  been 
included  in  decedent's  gross  estate  for  estate  tax 
purposes  ? 

2.  Was  the  estate  of  Katherine  Stromberg,  in 
computing  the  estate  tax,  entitled  to  a  marital  de- 
duction for  any  portion  of  the  property  passing  to 
her  surviving  spouse? 
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According  to  the  stiijulation  of  facts  on  file  in  this 
action,  Mr.  and  Mrs.  Stromberg  at  all  material 
times  were  residents  of  the  State  of  California,  and 
the  policies  in  question  were  purchased  and  paid 
for  from  earnings  of  Mr.  Stromberg  received  by 
him  for  personal  services.  [76] 

It  seems  hardly  necessary  to  cite  cases  to  the  ef- 
fect that  in  California  (a  community  property 
state)  the  earnings  of  the  husband  during  the  mar- 
riage are  community  property — California  Civil 
Code  §164;  Thorp  vs.  Thorp,  75  C.A.  2d  605;  Sbar- 
baro  vs.  Rosa,  48  C.A.  2d  584 — and  that  property 
purchased  from  such  earnings  is  also  community. 
The  earnings  of  Hunt  Stromberg  for  personal  serv- 
ices rendered  were  community  funds,  and  as  a  con- 
sequence this  Court  must  find  that  the  insurance 
policies  purchased  with  such  funds  were  community 
property.  (Union  Mutual  Life  Insurance  Company 
vs.  Broderick,  196  C.  497.) 

In  the  State  of  California  a  wife  has  a  one-half 
undivided  interest  in  community  property.  It  is  true 
the  husband  retains  possession  and  control  of  com- 
munity personal  property  (California  Civil  Code 
§172) ;  but  the  husband  cannot  devise  the  wife's  in- 
terest in  community  property,  either  real  or  per- 
sonal (California  Probate  Code  §§201,  203.5).  She 
has  such  an  interest  in  community  property  that  it 
is  possible  for  her  to  will  away  her  portion  thereof 
and  thus,  at  her  death,  cause  a  division  of  the  com- 
munity estate.  (Prol)ate  Code  §202.)  The  fact  that 
the  policies  in  question  were  retained  by  the  hus- 
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band  and  that  lie  had  a  right  to  change  beneficiaries 
at  will  does  not  mean  he  could  deprive  the  wife  of 
her  community  interest  therein  without  her  consent. 
Inasmuch  as  Katherine  Stromberg  had  a  commu- 
nity interest  in  the  policies  at  the  time  of  her  death, 
it  will  be  the  finding  of  this  Court  that  the  Com- 
missioner of  Internal  Eevenue  was  correct  when  he 
determined  there  should  have  been  included  in  the 
gross  estate  of  Katherine  Stromberg,  deceased,  an 
undivided  one-half  interest  in  the  cash  surrender 
value  of  the  policies  in  question.  [77] 

The  second  problem  presents  a  more  serious  ques- 
tion. Although  marital  deduction  was  a  part  of  the 
Revenue  Act  of  1948,  the  Court  has  been  able  to 
find  only  one  case  in  which  a  Circuit  Court  has  had 
occasion  to  pass  upon  ''marital  deduction."  (Kas- 
per  V.  Kellar,  217  F.  2d  744.) 

According  to  the  brief  filed  by  plaintiffs  in  the 
case  at  bar,  "the  purpose  of  the  marital  deduction 
statute  was  to  equalize  the  Estate  Tax  burden  be- 
tween community  and  separate  property  states." 
Prior  to  1948  there  had  been  considerable  agitation 
throughout  the  country  relative  to  discrimination 
in  favor  of  residents  of  community  property  states 
who  were  able  to  divide  the  community  income,  fil- 
ing separate  tax  returns  based  upon  one-half  of 
the  community  income  to  bring  themselves  within  a 
lower  surtax  bracket.  This  privilege  was  not  ac- 
corded to  residents  of  non-community-property 
states  and  was  recognized  as  unjust,  for  taxpayers 
should  be  treated  indiscriminately,  wherever  resi- 
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dent;  and  we  agree  with  the  statement  in  plaintiff's 
brief  to  the  effect  that  the  marital  deduction  statute 
was  to  equalize  in  effect  the  tax  burden  between 
community  and  separate  property  states. 

In  community  property  states  which  allocate  an 
undivided  one-half  interest  in  the  community  prop- 
erty there  is  no  necessity  for  a  marital  deduction. 
In  non-community-property  states  in  which  the  wife 
does  not  have  an  undivided  one-half  interest  in 
property  there  was  a  necessity  for  the  marital  de- 
duction ;  so  it  seems  to  this  Court  from  reading  the 
very  statute  in  question  that  the  marital  deduction 
does  not  apply  to  community  property.  It  applies 
only  to  separate  property.  If  the  rule  were  other- 
wise, in  California  the  wife  would  be  entitled  to  her 
one-half  undivided  [78]  interest  in  community 
property  and  then,  if  the  executors  were  also  en- 
titled to  a  marital  deduction,  that  deduction  would 
be  placed  upon  the  exemptions  of  community  prop- 
erty, and  the  injustice  which  existed  prior  to  1948 
would  continue  to  exist,  even  now.  Certainly  it  was 
not  the  intent  of  Congress  in  passing  the  new  law  to 
continue  in  effect  the  injustice  which  they  were  try- 
ing to  rectify  by  the  Act  of  1948.  A  reading  of  the 
statute  in  question  certainly  leads  the  Court  to  the 
conclusion  that  if  Congress  was  trying  to  equalize 
the  estate  tax  burdens  between  community  and  non- 
community  property  states,  it  would  not  allow  a 
marital  deduction  on  community  property. 

Regulations  105  covering  Estate  and  Gift  Taxes, 
§81. 47a,  provide  in  effect  that  the  marital  deduction 
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is  generally  not  available  in  the  event  decedent's 
gross  estate  consists  exclusively  of  property  held 
by  him  and  his  surviving  spouse  as  community 
property. 

Concerning  whether  or  not  the  insurance  policies 
in  question  are  community  property,  this  Court 
holds  they  are. 

Concerning  whether  or  not  plaintiffs  are  entitled 
to  a  marital  deduction,  this  Court  holds  that  as  to 
the  insurance  policies  plaintiffs  are  not  entitled  to 
such  marital  deduction. 

However,  if  it  should  appear  that  there  was  sep- 
arate property  in  the  estate  of  Katherine  Strom- 
berg,  then  it  is  possible  the  estate  would  be  entitled 
to  a  marital  deduction,  but  that  problem  is  not  now 
before  us. 

Judgment  is  ordered  in  favor  of  defendant.  Find- 
ings of  Fact,  Conclusions  of  Law  and  Judgment 
are  [79]  to  be  prepared  by  defendant  for  presenta- 
tion to  the  Court  for  signature  on  or  before  Decem- 
ber 12,  1955. 

Dated  this  1st  day  of  December,  1955. 

/s/  HARRY  C.  WESTOVER, 

United  States  District  Judge. 

[Endorsed]:     Filed  December  1,  1955.  [80] 
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United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division 

No.  16183-HW  Civil 

CALIFORNIA  TRUST  COMPANY,  et  al., 

Plaintiffs, 

vs. 


ROBERT  A.  RIDDELL,  etc., 


Defendant. 


FINDINGS  OF  FACT,  CONCLUSIONS 
OF  LAW,  AND  JUDGMENT 

This  cause  came  on  for  hearing  on  December  5, 
1955,  before  the  Honorable  Harry  C.  Westover, 
Judge,  presiding,  without  the  intervention  of  the 
jury.  Plaintiff's  were  represented  by  their  counsel, 
Wright,  Wright,  Green  and  Wright,  through  Loyd 
Wright  and  Charles  A.  Loring,  and  the  defendant 
w^as  represented  by  his  counsel,  Laughlin  E.  AVaters, 
United  States  Attorney  for  the  Southern  District 
of  California,  Edward  R.  McHale,  Assistant  United 
States  Attorney,  Chief,  Tax  Division,  and  Robert 
H.  Wyshak,  Assistant  United  States  Attorney.  The 
Court,  having  heard  and  considered  all  the  evidence 
and  stipulations  of  fact,  makes  the  following  Find- 
ings of  Fact  and  Conclusions  of  Law: 

Findings  of  Fact 

I. 

This  is  an  action  for  recovery  of  estate  taxes  as- 
sessed and  paid  j^ursuant  to  the  j^rovisions  of  the 
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1939  Internal  Ee venue   Code,   and  jurisdiction  is 
based  on  Title  28,  U.S.C,  Section  1340.  [90] 

II. 

Katlierine  Stromberg  died  on  March  15,  1951,  a 
resident  of  the  County  of  Los  Angeles,  State  of 
California,  and  on  May  8,  1951,  in  proceedings  in 
the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  Los  Angeles,  designated  as 
No.  316324  in  the  Probate  files  of  said  Court,  Let- 
ters Testamentary  were  duly  issued  to  California 
Trust  Company  and  Hunt  Stromberg,  as  Co-Execu- 
tors of  the  Estate  of  Katherine  Stromberg,  and 
they  are  now,  and  at  all  times  material  hereto  have 
been,  the  duly  appointed,  qualified  and  acting  Ex- 
ecutors of  said  estate. 

III. 

California  Trust  Company  is,  and  at  all  material 
times  was  a  California  corporation,  having  its  prin- 
cipal place  of  business  in  the  County  of  Los  An- 
geles, State  of  California.  Hunt  Stromberg  is  the 
surviving  spouse  of  decedent,  and  is  and  at  all  ma- 
terial times  was  a  resident  of  the  State  of  Cali- 
fornia, maintaining  his  residence  in  the  County  of 
Los  Angeles. 

IV. 

From  May,  1950,  to  November  25,  1952,  defend- 
ant was  Collector  of  Internal  Revenue  for  the  Sixth 
Collection  District  of  California.  From  November 
26,  1952,  to  the  present,  the  defendant  has  been,  and 
now  is.  District  Director  of  Internal  Revenue  for 
the  Los  Angeles  District  of  California. 
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V. 

On  April  28,  1952,  plaintiffs  filed  a  Federal  estate 
tax  return  for  the  estate  of  Katherine  Stromberg, 
deceased. 

VI. 

The  tax  liability  disclosed  on  said  return,  $17,- 
017.58,  was  paid  by  plaintiffs  to  the  defendant  on 
April  28,  1952. 

VII. 

In  April,  1953,  plaintiff  received  a  notice  from 
defendant  that  additional  estate  taxes  in  the  amount 
of  $47,271.57  and  [91]  interest  in  the  amount  of  $2,- 
220.47,  a  total  of  $49,492.04,  had  been  assessed 
against  plaintiffs,  for  which  demand  was  made.  On 
April  23,  1953,  plaintiffs  paid  defendant  the  said 
total  of  $49,492.04,  in  payment  of  the  additional 
estate  tax  and  interest  assessed  and  demanded. 

VIII. 

On  June  19,  1953,  plaintiffs  filed  with  defendant 
a  claim  for  refund  of  $61,868.50. 

IX. 

In  January,  1954,  plaintiffs  received  a  notice 
dated  January  14,  1954,  by  registered  mail,  that 
plaintiffs'  claim  for  refund  had  been  disallowed. 

X. 

On  March  15,  1951,  the  date  of  Katherine  Strom- 
berg's  death,  there  were  certain  life  insurance  and 
annuity  policies  on  the  life  of  her  surviving  spouse, 
Hunt  Stromberu".  Katherine  Stromberg  was  named 
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as  beneficiaiy  on  each  of  the  policies.  Said  policies 
had  been  purchased  by  Hunt  Stromberg  with  com- 
munity property  and  each  and  every  premium 
thereafter  was  paid  for  with  conmaunity  property. 
On  the  date  of  her  death,  the  decedent  had  a  com- 
munity interest  in  the  cash  surrender  value  of  each 
of  said  policies  which  should  have  been  included  in 
the  decedent's  gross  estate,  but  which  was  omitted 
therefrom  in  the  federal  tax  return  which  was  filed. 

XI. 

The  last  will  and  testament  of  the  decedent  con- 
tained the  f ollomng  provision : 

"I  give,  de^dse  and  bequeath  my  entire  estate  of 
whatsoever  kind  and  value  and  wheresoever  situate 
unto  my  husband,  Hunt  Stromberg.  Should  he  pre- 
decease me  or  fail  to  survive  distribution  of  my 
estate,  I  give,  devise  and  bequeath  my  entire  estate 
to  my  son,  Hunt  Stromberg,  Jr. ' '  [92] 

XII. 

On  September  14,  1951,  one  day  less  than  six 
months  after  the  decedent's  death,  an  order  of  par- 
tial distribution  was  entered  in  the  Superior  Court 
in  and  for  the  County  of  Los  Angeles,  probating 
said  will.  The  decree  of  distribution  distributed  the 
entire  estate  to  Hunt  Stromberg  and  no  mention 
was  made  therein  as  to  that  provision  of  tlie  will 
that  cited  that  the  property  should  go  to  Hunt 
Stromberg,  Jr.,  the  son,  in  the  event  that  the  bus- 
band  failed  to  survive  distribution. 
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XIII. 
In  the  federal  estate  tax  return  filed,  a  maximmn 
"marital  deduction"  was  claimed  for  the  property 
passing  to  the  surviving  spouse,  Himt  Stromberg. 

Conclusions  of  Law 

I. 

The  Court  has  jurisdiction  of  this  action  and  of 
the  parties  thereto. 

II. 

The  Commissioner  of  Internal  Revenue  properly 
included  in  the  decedent's  gross  estate  her  com- 
munity interest  in  the  cash  surrender  value  of  the 
life  insurance  and  annuity  policies  on  the  life  of 
her  husband.  Hunt  Stromberg,  at  the  time  of  her 
death  under  the  provisions  of  Sec.  811  (a)  of  the 
1939  Internal  Revenue  Code. 

III. 

The  provisions  of  the  decedent's  last  will  and  test- 
ament determine  whether  the  estate  is  entitled  to  a 
marital  deduction  within  the  provisions  of  Sec. 
812  (e),  rather  than  the  Decree  of  Distribution. 

TV. 

The  interest  of  the  surviving  spouse,  Himt  Strom- 
berg, in  his  wife's  estate  was  a  "terminable  inter- 
est" within  the  meaning  of  Sec.  812  (e)  (1)  (B)  of 
the  1939  Internal  Revenue  Code  and  was  not  [93] 
within  the  exception  provided  for  in  Sec.  812 
(e)  (1)  (D)  of  said  Code.  The  surviving  spouse's 
interest  created  by  the  will  was  contingent  interest, 
conditioned   on  his   surviving   actual   distribution; 
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and  his  son,  Hunt  Stromberg,  Jr.,  also  had  a  con- 
tingent interest  created  by  the  will,  which  would 
take  effect  and  be  substituted  for  the  devise  to  his 
father,  if  the  latter  did  not  vest. 

V. 

Under  California  law  there  would  have  been  a 
lapse  where  the  primary  legatee  (Hunt  Stromberg) 
did  not  survive  distribution  and  the  gift  over  (to 
Hunt  Stromberg,  Jr.)  Avould  have  vested  at  that 
time. 

YI. 

The  Commissioner  of  Internal  Revenue  properly 
disallowed  a  marital  deduction  in  determining  the 
net  estate  of  decedent. 

Kasper  v.  Kellar, 

217  F.  2d  744  (8th  Cir.  1954) 

YII. 

The  defendant  is  entitled  to  judgment  against 
the  plaintiff,  dismissing  the  complaint  herein  with 
prejudice,  and  for  his  costs. 

Judgment 

In  accordance  with  the  foregoing  Findings  of 
Fact  and  Conclusions  of  Law,  it  is  hereby  ordered, 
adjudged  and  decreed: 

That  the  jDlaintiffs  take  nothing  by  their  com- 
plaint, that  the  above-entitled  action  be  dismissed 
wdth  prejudice,  and  that  the  defendant  have  judg- 
ment for,  and  shall,  recover  from  plaintiffs  the 
amount  of  defendant's  costs,  to  be  taxed  by  the 
Clerk  of  this  Court  in  the  sum  of  $20.00. 
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Dated  this  29tli  of  December,  1955. 

/s/  HARRY  C.  WESTOVER, 
Judge. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :  Lodged  December  27,  1955. 
[Endorsed] :  Filed  December  29,  1955. 
[Endorsed]  :  Docketed  and  Entered  December  30, 
1955.  [94] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  the  California  Trust 
Company  and  Hunt  Stromberg,  executors  of  the 
estate  of  Katherine  Stromberg,  deceased,  plain- 
tiffs in  the  above-entitled  action  hereby  ai3peal  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  Final  Judgment  entered  in  this 
action  on  the  30th  day  of  December,  1955. 

Dated:  January  30th,  1956. 

LOYD  WRIGHT, 

DUDLEY  K.  AVRIGHT, 

WRIGHT,  WRIGHT,  GREEN 
AND  WRIGHT, 

By  /s/  DUDLEY  K.  WRIGHT, 

Attorneys  for  Plaintiffs 
and  Appellants. 

Affidavit  of  service  by  mail  attached. 
[Endorsed]:  Filed  January  30,  1956.  [96] 
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In  the  United  States  District  Comi:,  Sonthem 
District  of  California,  Central  Division 

No.  16183-HW  Ci^il 

CALIFORNIA  TRUST  COMPANY,  et  al., 

Plainti:ffs, 

vs. 

ROBERT  A.  RIDDELL,  etc., 

Defendant. 

Honorable  Harry  C.  Westover,  Judge  presiding. 

REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS 

Appearances : 

For  the  Plaintiffs ; 

CHARLES  A.  LORING,  Esq. 

For  the  Defendant; 

SIDNEY  MACHTINGER. 

September  12,  1955—10:00  o 'Clock  A.M. 

The  Clerk:  No.  11,  16183,  California  Trust  Com- 
pany, et  al.,  vs.  Robert  A.  Riddell,  etc.,  for  setting. 

Mr.  Loring:     Ready  for  the  plaintiffs. 

Mr.  Machtinger:     Ready  for  the  defendant. 

Mr.  Loring:  We  have  a  pretrial  statement.  The 
case  will  be  submitted  fully  on  briefs.  The  plaintiff 
would  like  one  hour  to  offer  further  comments  and 
exhibits. 


vs.  Robert  A.  Riddell,  etc.                    29 
The  Court :     If  you  want  to  file  your  briefs 


Mr.  Loring:  I  am  prepared  to  file  the  plaintiffs' 
brief  now,  if  the  court  will  specify  time  for  defend- 
ant's brief  and  the  closing  brief. 

The  Court:  How  much  time  will  the  defendant 
need '? 

Mr.  Machtinger :  The  cases  are  being  handled  by 
Mr.  Wyshak,  who  is  out  of  town  this  week.  If  we 
could  have  the  one  hour  time  necessary  after  tliis 
week 

The  Court:  I  can't  give  you  any  time  until 
after  October  1st.  I  am  going  to  have  to  work  you 
in  between  the  criminal  cases.  If  you  will  come  in 
October  3  or  October  10,  I  will  be  glad  to  set  the 
matter  down  for  hearing. 

Mr.  Loring:  May  I  suggest  it  would  probably  be 
most  expeditious  if  we  can  file  the  briefs  before  the 
hearing. 

The  Court :  Yes.  I  would  like  to  have  your  briefs 
filed  so  I  can  read  the  briefs  and  determine  what 
the  points  of  hiw  are.  [2"] 

Mr.  Loring:  We  would  suggest  30  days  for  the 
defendant  and  20  days  for  the  plaintiff  to  reply. 

The  Court:     Is  that  satisfactory? 

Mr.  Machtinger:     That  is  satisfactory. 

The  Court:     Such  is  the  order. 

The  matter  will  be  submitted  on  briefs.  [3] 


♦Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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Certificate 

I  hereb}^  certify  that  I  am  a  duly  appointed, 
qualified  and  acting  official  court  reporter  of  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California. 

I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above-entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  3rd  day 
of  January  1956.  [4] 

/s/  S.  J.  TRAINOE, 

Official  Reporter. 

[Endorsed] :  Filed  May  31,  1956. 


/ 


December  5,  1955,  3 :00  P.  M. 

Appearances : 

For  the  PlaintiJffs : 

DUDLEY  WRIGHT,  Esq., 
CHARLES  A.  LORING,  Esq., 
CLAYTON  HURLEY,  Esq. 

For  the  Defendant: 

LAUGHLIN  E.  WATERS, 

United  States  Attorney,  by 
ROBERT  H.  WYSHAK, 

Assistant  United  States  Attorney. 
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The  Clerk:  No.  16,183-HW  Civil,  California 
Trust  Company  vs.  Robert  A.  Riddell,  further  pro- 
ceedings. 

Mr.  Loring:  Ready  for  the  plaintiff,  your 
Honor. 

Mr.  Wyshak:  Ready  for  the  defendant,  your 
Honor. 

Mr.  Wright :  Mr.  Loring  wanted  to  offer  a  stip- 
ulation. 

Mr.  Loring:  It  isn't  necessary  for  me  to  take  it 
out  of  the  file. 

The  Clerk:  You  can't  take  it  out,  but  I  can 
mark  it. 

Mr.  Loring:  I  should  like  to  offer  in  evidence, 
if  the  court  please,  as  the  plaintiffs'  first  exhibit  in 
order  a  pre-trial  stipulation  filed  in  this  case  Sep- 
tember 12,  1955. 

The  Court:  It  may  be  received  and  marked 
Plaintiffs'  Exhibit  1. 

The  Clerk:     Plaintiffs'  Exhibit  1. 

(The  document  referred  to  was  received  in 
evidence  and  marked  as  Plaintiffs'  Exhibit 
No.  1.) 

Mr.  Loring:  I  should  like  next  to  offer  in  evi- 
dence as  Plaintiffs'  Exhibit  2  a  supplemental  pre- 
trial stipulation  signed  this  date  by  counsel  for 
both  sides. 

^Ir.  Wyshak:  Your  Honor,  with  respect  to  this 
pre-trial  stipulation 

The  Court :    Are  you  talking-  a])out  Xo.  1  or  No.  2  ? 
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Mr.  Wyshak:  The  supplemental  or,  rather,  Ex- 
]iil)it  2  for  [2*]  identification.  I  should  like  to  object 
on  the  grounds  that 

The  Court:     Have  you  stipulated  to  it? 

Mr.  Wyshak:  We  reserved  our  objection,  your 
Honor.  I  object  on  the  grounds  that  the  tax  return 
speaks  for  itself  and  what  the  Commissioner  of  In- 
ternal Revenue  determined  is  irrelevant  and  imma- 
terial to  the  issues  in  this  action. 

The  Court:  Now,  you  say  the  Commissioner  of 
Internal  Revenue  determined  all  the  property  was 
separate  property.  How  about  the  insurance  poli- 
cies? 

Mr.  Loring:  That  is  covered,  if  you  will  finish 
reading. 

The  Court:  The  objection  is  overruled.  It  may 
be  filed.  It  is  received  as  Exhibit  2. 

The  Clerk:     Exhibit  2. 

(The  document  referred  to  was  received  in 
evidence    and   marked   as   Plaintiffs'    Exhibit 

No.  2.) 

The  Court :  Now,  I  understand  from  this  stipu- 
lation that  all  the  property  was  separate  property 
with  the  exception  of  the  insurance  policies. 

Mr.  Loring:  And  the  residence  and  the  furnish- 
ings thereof. 

The  Court:     The  residence  and  furnishings. 

Mr.  Loring:     That's  right. 

The  Couii::  All  the  other  propei-ty  was  separate 
property. 

•Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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Mr.  Loring:     That's  right. 

Mr.  Wyshak:  The  Commissioner  so  determined, 
your  Honor.  [3] 

The  Court:  You  are  not  going  to  dispute  the 
Commissioner's  determination,  are  you? 

Mr.  Wyshak:  Well,  I  don't  intend  to  dispute  it, 
your  Honor,  but  I  am  not  conceding  that  we  are 
bound  by  the  determination. 

The  Court:     All  right. 

Mr.  Loring:  I  should  like  next  to  offer  in  evi- 
dence as  Plaintiffs'  Exhibit  3  a  certified  copy  of 
the  entire  proceedings  in  the  probate  of  the  estate 
of  Katherine  Stromberg  in  the  Superior  Court  of 
California  and  for  the  County  of  Los  Angeles, 
being  No.  316324  in  the  records  and  files  of  that 
court,  excluding  only  the  copies  of  the  last  will  and 
testament  that  appear  in  this  certification. 

The  Court:  How  about  the  last  will  and  testa- 
ment? Do  you  think  that  ought  to  be  part  of  the 
record  ? 

Mr.  Loring:  I  should  like  to  explain  this  to 
your  Honor.  At  the  time  this  document  was  certi- 
fied, I  ordered  the  entire  probate  proceedings,  but 
in  researching  the  law  of  this  case,  as  my  briefs  on 
file  here  disclose,  I  find  the  law  of  California  to 
be  that  the  succession  to  the  estate,  that  is  to  say, 
the  question  of  whether  or  not  the  surviving  spouse 
acquired  a  terminable  interest  in  the  estate  is  to  be 
determined  exclusively  by  the  decree  of  distribu- 
tion in  the  estate  and  the  court  is  not  entitled  to 
look  at  the  last  will  and  testament  any  more  than 
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it  is  entitled  to  look  into  any  other  evidence  [4] 
upon  which  a  judgTnent  is  based. 

The  Court:     Supposing  I  would  disagree? 

Mr.  Loring:     That  is  your  Honor's  privilege. 

The  Court:  Suppose  I  thought  I  should  look  at 
the  last  will  and  testament. 

Mr.  Loring :  If  your  Honor  would  permit  me  to 
make  the  offer  in  this  form,  I  assume  that  the  gov- 
ermnent  counsel  will  offer  the  will. 

The  Court :     Have  you  got  a  copy,  certified  copy  ? 

Mr.  Loring:  It  is  a  part  of  this  document,  your 
Honor. 

The  Court:     Is  it  a  part  of  that  document? 

Mr.  Loring:  It  is,  your  Honor,  but  I  am  not 
offering  it  as  a  part  of  my  offer. 

The  Court:     All  right. 

Mr.  Wyshak:  Your  Honor,  I  am  going  to  ob- 
ject on  the  gTOund  that  the  file,  vdth  the  exception 
as  noted  by  counsel,  is  irrelevant,  incompetent  and 
immaterial  to  the  issues  in  this  case. 

The  Court :     Overruled.  It  may  be  admitted. 

The  Clerk:     Plaintiffs'  Exhibit  3. 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  as  Plaintiffs'  Exhibit  No.  3.) 

The  Court:  That  is  mth  the  understanding  I 
will  entertaiu  a  motion  by  the  government  at  the 
proper  time  to  admit  in  evidence  a  copy  of  the  last 
will  and  testament.  [5] 

Mr.  Loring:     Yes,  your  Honor.  I  should  like  to 
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next  offer  into  evidence  a  photostatic  copy  of  the 
estate  tax  return  in  this  matter  filed  by  the  plaintiff. 

The  Court:     It  ma}'  be  received  in  evidence. 

The  Clerk :     Plaintiffs '  Exhibit  4. 

(The  document  referred  to  was  received  in 
evidence    and   marked    as    Plaintiffs'    Exhibit 

No.  4.) 

Mr.  Loring':  I  should  lik(>  next  to  ott'er  as  Plain- 
tiffs' Exhibit  in  evidence  the  photostatic  copy  of 
the  report  of  the  agent  for  the  Internal  Revenue 
Department  dated  January  28,  1953. 

Mr.  Wyshak:  I  will  object  to  that,  your  Honor, 
as  irrelevant  and  immaterial. 

The  Court:  Overruled.  It  may  be  admitted  in 
evidence. 

The  Clerk :     Plaintiffs'  Exhibit  5. 

(The  document  referred  to  was  received  in 
e^T-dence    and    marked   as    Plaintiffs'    Exhibit 

No.  5.) 

Mr.  Loring":  I  should  like  next  to  offer  in  evi- 
dence a  photostatic  copy  of  the  notice  of  deficiency 
estate  tax  sent  by  the  Department  to  the  plaintiff. 

Mr.  Wyshak:  Your  Honor,  I  will  object  to  that 
as  immaterial  on  the  ground  we  have  already  stipu- 
lated a  tax  was  paid  and  the  amount. 

The  Court:  I  know,  but  what  difference  does  it 
make? 

Mr.  Wyshak:  That  is  exactly  my  point.  It 
doesn't  make  any  difference.  [6] 

The  Court:  Overruled.  It  may  be  admitted  in 
evidence. 
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The  Clerk :     Plaintiffs '  Exhibit  6. 

(The  clociunent  referred  to  was  received  in 
evidence    and   marked    as    Plaintiffs'    Exhibit 

No.  6.) 

Mr.  Loring:  I  should  like  next  to  offer  in  evi- 
dence, if  the  court  please,  a  photostatic  copy  of  the 
claim  for  refund  prepared  by  the  plaintiff  and  sub- 
mitted to  the  defendant. 

Mr.  Wyshak:  Your  Honor,  I  mil  mthhold  an 
objection  if  counsel  will  specify  that  his  offer  is 
merely  to  show  that  the  claim  was  timely  and  that 
the  srrounds  for  the  claim  are  the  same  as  the 
grounds  for  this  suit,  that  any  statements  therein 
are  not  to  be  accepted  for  the  truth  of  the  matter 
asserted. 

The  Court:  He  has  only  offered  it  as  a  claim 
jaied. 

Mr.  Wyshak:  As  far  as  I  know,  he  hasn't  spe- 
cified what  his  offer  is  for. 

The  Court:  Showing  that  the  claim  was  filed. 
I  am  not  receiving  it  as  evidence  of  the  truth  of 
the  claim.  I  am  receiving  it  only  as  evidence  they 
made  a  claim  to  the  government. 

Mr.  Wyshak:  Then  I  have  no  objection,  your 
Honor. 

The  Court :     It  may  be  received  in  evidence. 

The  Clerk :     Plaintiffs'  Exhibit  7. 

(The  document  referred  to  was  received  in 
evidence    and    marked    as    Plaintiffs'    Exliibit 

No.  7.) 
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Mr.  Loring:  I  should  like  to  next  offer  in  evi- 
dence, if  [7]  the  court  please,  a  photostatic  copy  of 
the  determination  by  the  Internal  Revenue  Depart- 
ment dated  November  24,  1953,  denying  the  claim 
for  ref  imd. 

The  Court:     It  may  be  received  in  evidence. 

Mr.  Wyshak :     May  I  see  that  ? 

Mr.  Loring:  I  might  say,  if  the  court  please, 
that  I  have  furnished  counsel  with  photostatic 
copies  of  all  of  these  documents. 

Mr.  Wyshak:  Your  Honor,  I  will  object  to  this 
for  the  reason  that  the  official  disallowance  of  the 
claim  for  refund  is  the  only  thing  which  causes 
jurisdiction  to  vest  in  this  court  and  the  revenue 
agent's  determination  with  respect  to  the  claim  for 
refund  is  irrelevant  and  immaterial. 

The  Court:  Overruled.  It  may  be  received  in 
evidence. 

The  Clerk :     Plaintiffs'  Exhibit  8. 

(The  document  referred  to  was  received  in 
evidence    and    marked    as    Plaintiffs'    Exhibit 

No.  8.) 

Mr.  Loring:  May  T  have  just  a  moment,  your 
Honor?  If  the  court  please,  I  should  like  to  call 
very  briefly  as  a  witness  for  the  plaintiff  Mr.  Hunt 
Stromberg. 

The  Court :     Come  forward.  [8] 
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HUNT  STROMBERa 

called  as  a  witness  by  and  on  behalf  of  the  plain- 
tiffs herein,  having  been  first  duly  sworn,  was 
examined  and  testified  as  f ollow^s : 

The  Clerk:  Will  you  take  the  stand,  please,  and 
state  your  name  ? 

The  Witness :     Hunt  Stromberg. 

Direct  Examination 
By  Mr.  Loring : 

Q,  Mr.  Stromberg,  you  are  one  of  the  plaintiffs 
in  this  action  ?  A.    Yes. 

Q.  Were  you  married  to  the  decedent,  Kather- 
ine  Stromberg  ?  A.    Yes. 

Q.    When  did  you  marry  the  decedent  ? 

A.    Well,  it  was 

Q.    Approximately. 

A.  Approximately  41  years  ago,  whatever  that 
date  would  be. 

Q.  How  long  did  you  live  in  the  State  of  Cali- 
fornia ? 

A.  Lived  in  the  State  of  California  since,  oh, 
approximately  1919. 

Q.     Since  1919?  [9]  A.     Yes. 

Q.     Continuously?  A.     Yes. 

Q.     You  and  the  decedent?  A.     Yes. 

Q.  At  the  time  you  came  to  California  in  1919, 
did  you  and  your  wife  have  any  property? 

A.    No. 

Q.  AYas  all  of  the  property  which  you  and  your 
wife   acquired   sinee  your  marriage  acquired  as  a 
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result  of  your  personal  services  within  the  State 

of  California  ?  A.     Yes. 

Q.  During  your  marriage  to  the  decedent  Kath- 
erine  Stromberg,  did  you  give  her  certain  proper- 
ties— strike  that. 

Did  you  give  the  decedent  any  money  ? 

A.    Yes. 

Q.  Do  you  know  approximately  when  you  gave 
her  money  for  the  first  time,  any  substantial 
amount  ? 

A.  I  don't  think  offhand,  without  looking  at  the 
records,  that  I  could  give  you  that  date. 

Q.     Can  you  give  it  to  us  approximately  ? 

A.  Oh,  I  would  say,  my  wife  passed  away  in 
1951,  and  I  would  imagine  it  was  maybe  10  or  12 
years  prior  to  that.  As  I  say,  I  wouldn't  be  too 
accurate  on  that,  on  the  dates.  I  did  on  several 
occasions,  however,  give  her  money.  [10] 

Q.  Did  you  file  and  pay  a  gift  tax  return  in  con- 
nection with  those  moneys  that  you  paid  your  wife  ? 

A.     It  is  my  understanding  that  we  did,  yes. 

Q.  Do  you  know  what  your  wife  did  with  those 
moneys? 

A.  Yes.  I  know  that  my  wife  bought  certain 
stock  and  also  two  annuity  policies.  I  can't  recall 
now  the  exact  company,  but  insurance  policies,  an- 
luiities,  and  she  might  have  bought  jewelry,  also. 

Q.  I  direct  your  attention  to  a  schedule  of  stocks 
and  bonds  that  appear  annexed  to  Schedule  B  of 
the  estate  tax  return  that  has  been  received  in  evi- 
dence in  this  matter,  and  ask  you  if  that  is  a  sched- 
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ule  of  stock  and  bonds  which  your  wife  purchased 
with  the  money  which  you  gave  her  during  your 
marriage?  A.     I  believe  it  is. 

Q.  I  direct  your  attention  to  another  page  of 
that  exhibit,  I  believe  it  is  Schedule  C  or  F — Sched- 
ule F,  items  10  and  11,  which  describe  policies  is- 
sued by  the  Manufacturers  Life  Insurance  Com- 
loany  of  Toronto,  Canada,  for  the  principal  amount 
of  $50,000,  and  ask  you  if  you  know  those  are 
policies  which  your  wife  purchased  with  the  money 
which  you  gave  her. 

A.     Yes.  I  am  clear  on  that,  very  definitely. 

The  Court :  May  I  inquire,  was  this  stock  issued 
in  the  name  of  any  person  or  persons  ? 

Q.  (By  Mr.  Loring) :  Do  you  know^  whether 
this  stock  was  [11]  issued  in  your  name  or  in  your 
wife's  name  or  both  of  you,  or  somebody  else? 

A.  As  I  recall  it,  we  had  three  accounts.  One 
account  was  tenants  in  common,  and  another  ac- 
count was  in  my  wife's  name,  and  then  w^e  had  an 
account  at  the  California  Trust  Company  in  my 
name.  I  believe  the  stock  that  she  purchased  di- 
rectly with  money  I  had  given  her,  they  were  made 
out  directly  in  her  name  when  they  were  received, 
but  again,  as  I  say,  that  has  been  a  long  time  ago, 
and  to  be  accurate,  I  believe  the  California  Trust 
Company  could  answer  that  better  than  I  could, 
because  they  had  charge  of  my  affairs. 

Mr.  Loring:     I  have  no  further  questions. 

The  Court:     I  understand,  then,  that  when  you 
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and  your  wife  came  to  California  you  didn't  have 

any  property  ? 

The  Witness :     No,  your  Honor. 

The  Court:  Except  nominal.  You  made  it  all 
here. 

The  Witness :     Yes. 

The  Court :  And  during  the  years  you  gave  some 
of  the  money  you  were  making,  a  certain  amount 
of  money  to  your  wife  ? 

The  Witness :     That 's  right. 

The  Court:    And  she  bought  stock  with  it? 

The  Witness :     That 's  right. 

The  Court :     All  right. 

The  Witness:     And  the  insurance  policies.  [12] 

Mr.  Loring :  May  the  record  show  that  the  estate 
tax  return  concerning  which  I  was  examining  the 
witness  is  Plaintiffs'  Exhibit  4  in  this  case? 

The  Court:  Any  questions?  May  I  inquire,  the 
income  tax  returns  that  were  prepared,  were  they 
joint  returns  or  separate  returns? 

Mr.  Loring:  I  will  ask  the  witness  that  ques- 
tion. 

Q.     Do  you  know,  Mr.  Stromberg? 

A.     I  believe  they  were  joint  returns. 

The  Court:  And  this  income  from  this  stocks 
and  bonds  was  put  in  the  joint  account  ? 

The  Witness:  I  couldn't  answer  that  accurately. 
I  believe  that  the  income  from  the  stocks  that  were 
in  my  mfe's  name  went  directly  to  her.  That  is  my 
recollection. 

The  Court:     It  is  not  a  question  of  where  they 
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went.  I  want  to  know  how  she  reported  it  on  her 

income  tax  return. 

The  Witness:  Well,  that  would  be  of  record. 
We  certainly  have  records  of  all  the  income  tax 
returns  but,  as  I  say,  I  just  don't  know — my  mem- 
ory on  that,  on  those  details,  is  not  too  good,  but  we 
have  very  clear  records  and  I  could  certainly  show 
you. 

Cross-Examination 
By  Mr.  Wyshak : 

Q.  Directing  your  attention  to  Schedule  E  of 
Exhibit  4,  [13]  the  estate  tax  return,  headed  Jointly 
Owned  Property,  an  account  in  the  Farmers  & 
Merchants  Bank,  do  you  know  the  soiu^ce  of  those 
funds  ?  A.     What  year  was  that  ? 

Q.  That  was  the  year  of  her  death  or  at  the  time 
of  her  death. 

A.  At  the  time  of  her  death?  Well,  is  that  a 
joint  account? 

Q.     It  is  listed  under  Jointly  Owned  Property. 

A.  I  wouldn't  know.  I  could  get  you  that  infor- 
mation. The  man  who  handles  those  things  for  me 
could  tell  you.  I  would  imagine — did  you  say  that 
was  under  her  name  ? 

Q.  I  don't  know  in  whose  name  it  is.  It  is  listed 
as  a  jointly  owned  account. 

A.  She  might  have  put  the  money  in  there  from 
money  I  had  given  her.  I  really  don't  know,  but  I 
could  acquire  that  information  for  you. 

Q.     Directing  your  attention  to   Schedule  C  of 
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the  said  exhibit  headed  Mortgages,  Notes  and  Cash, 
there  are  five  items  of  cash  or  bank  deposits.  Was 
that  money  you  had  given  her  or  the  result  of  divi- 
dends which  she  had  received  on  stocks  in  her 
name? 

A.  •  I  would  imagine  it  was  the  receipts  of  divid- 
ends she  had  received,  that  money  that  was  in  her 
safety  deposit  box,  because  she  put  it  in  there.  I 
know  that.  I  did  not  know  it  [14]  was  in  there  until 
we  opened  the  box. 

Q.  How  about  the  money  in  her  commercial  ac- 
count in  the  California  Bank  in  Beverly  Hills? 

A.  It  was  only  $145.  It  was  household  money, 
perhaps.  It  looks  like  it  is  household  money. 

Mr.  Loring:  We  can't  hear  the  witness,  your 
Honor. 

The  Witness :     Pardon  me  ? 

Mr.  Loring :     We  can 't  hear  you. 

The  Witness:  I  say  it  is  $147  in  the  California 
Bank.  It  looks  to  me  like  that  is  household  money 
that  she  might  have  used  for  a  household  checking 
account.  I  know  she  did  banking  there. 

Q.  (By  Mr.  Wyshak)  :  How  about  the  checked 
items  on  that  schedule  ? 

A.  It  appears  to  me  those  were  dividends  that 
came  to  her  from  the  stocks  she  had.  It  looks  that 
way  to  me. 

Q.     This  is  the  estate  tax  return? 

A.     It  looks  to  me  like  that  is  what  it  is. 

Q.    You  would  say  there  was  the  same  source 
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for  the  money  on  deposit  mth  the  California  Bank 

Nos.  3and4? 

A.  I  would  imagine  that  is — ^well,  pardon  me. 
It  is  probably  money  she  put  in  there. 

Q.     And  also 

A.  But  whether  it  came  from  dividends  or 
whether  I  gave  it  to  her,  right  now  I  wouldn't  be 
able  to  remember.  [15] 

Q.  Would  that  be  your  answer  with  respect  to 
the  $811.57  item? 

A.  Yes,  it  would,  ])ecause  I  imagine  that  might 
have  come  in  from  the  dividends  on  the  stocks  she 
had. 

Mr.  Wyshak:  Your  Honor,  I  oifer  to  stipulate 
that  Schedule  F  of  Exhibit  4,  the  estate  tax  return, 
typed  Schedule  F,  headed  Other  Miscellaneous 
Property,  that  items  2  through  9,  starting  with  the 
1937  Packard  and,  9,  the  yellow^  metal  stickpin,  that 
the  items  there  listed  are  separate  property. 

Mr.  Loring:  And  were  separate  property  of  the 
deceased  at  the  time  of  her  death.  So  stipulated. 

Mr.  Wyshak:     No  other  questions,  your  Honor. 

The  Court :     You  may  step  down. 

(Witness  excused.) 

Mr.  Loring:  We  have  no  further  e^ddence  to 
offer,  if  the  court  please.  The  plaintiff  rests. 

Mr.  Wyshak:  The  government  has  no  evidence, 
your  Honor. 

The  Court:  How  about  the  last  will  and  testa- 
ment t  I  want  that  in  the  record.  I  accepted  the 
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plaintiffs'  offer  with  the  understanding  the  govern- 
ment was  going  to  introduce  in  the  record  the  last 
will  and  testament.  They  excluded  that  from  their 
offer.  They  have  only  introduced  the  decree  of  dis- 
tribution. 

Mr.  Wyshak:  Insofar  as  we  are  concerned,  your 
Honor,  it  [16]  is  up  to  the  plaintiff  to  come  into 
court  and  prove  their  case  and  prove  they  are  en- 
titled to  the  refund. 

The  Court:  I  know,  but  the  plaintiff  says  it 
doesn't  make  any  diiference  what  the  will  says,  that 
it  is  the  decree  of  distribution  that  counts.  If  you 
are  willing  to  stipulate  that,  that  will  simplify  the 
case. 

Mr.  Wyshak:     I  am  not  willing  to  stipulate  that. 

The  Court :  Then  you  better  introduce  your  copy 
of  the  last  will  and  testament. 

Mr.  Wyshak:  I  think  the  burden  of  proof  is  on 
the  plaintiff,  your  Honor.  I  feel  that  their  proof 
would  be  deficient  in  that  regard. 

The  Court:  I  think  I  am  entitled  to  have  the 
will  before  me.  Do  you  have  any  objection  to  having 
the  will  introduced? 

Mr.  Wyshak :     I  have  no  objection. 

The  Court:  Then  make  your  offer.  I  want  it  be- 
fore me.  I  want  to  consider  it. 

Mr.  Wyshak:  I  don't  want  it  as  part  of  my 
case,  your  Honor.  It  is  up  to  the  plaintiff  to  do  it. 
I  feel  their  proof  is  deficient  if  they  don't  offer 
the  will. 

The  Court:  Now,  Mr.  Wyshak,  they  say  it 
doesn't  make  any  difference  what  the  will  and  testa- 
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ment  says,  the  thing  that  controls  in  California  is 
the  decree  of  distribution.  I  have  only  the  decree  of 
distribution.  If  you  don't  offer  the  will,  I  will  rule 
against  the  government  on  that  proposition  [17] 
right  now,  if  you  don't  want  to  offer  the  will. 

Mr.  Wj^shak :  All  right,  your  Honor,  I  will  offer 
the  will  appended  to  Exhibit  3  as  our  Exhibit  A. 

Mr.  Loring:  To  which  offer  we  object  on  the 
ground  it  is  incompetent,  irrelevant  and  immaterial, 
not  tending  to  prove  or  disprove  any  of  the  issues 
of  this  case,  and  an  attempt  to  impeach  a  final 
judgment  of  the  State  court  by  which  this  court 
is  bound. 

The  Court:     Overruled.  It  may  be  received. 

The  Clerk:  Is  this  the  last  will  and  testament 
of  Katherine  Stromberg? 

Mr.  Wyshak :     Yes. 

The  Clerk :     Government 's  Exhibit  A. 

(The  document  referred  to  was  received  in 
evidence  and  marked  as  Government's  Ex- 
hibit A.) 

The  Court:  That  is  one  of  the  issues  to  be  de- 
termined in  this  lawsuit  here.  If  I  sustained  an 
objection,  then  I  would  have  determined  right  now 
that  it  is  the  decree  of  distribution  and  not  the 
will. 

Mr.  Loring :  May  I  be  heard  briefly  in  oral  argu- 
ment, your  Honor  ? 

The  Court:  Yes.  I  don't  want  to  foreclose  you. 
I  almost  foreclosed  you  the  other  day.  I  don't  want 
to  commit  the  same  error  twice. 
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Mr.  Loring:  In  your  Honor's  opinion  in  this 
matter,  you  [18]  stated  at  the  end,  if  I  may  call 
the  court 's  attention  to  it 

The  Court :     I  have  it. 

Mr.  Loring:  Page  5,  line  25.  "However,  if  it 
should  appear  that  there  was  separate  property  in 
the  estate  of  Katherine  Stromberg,  then  it  is  pos- 
sible the  entire  estate  would  be  entitled  to  marital 
deduction,  but  that  problem  is  not  now  before  us." 

May  I  call  the  court's  attention  to  Schedule  M 
of  the  estate  tax  return.  Plaintiff's  Exhibit  4  in 
evidence.  The  taxpayer  returned  the  entire  estate 
on  the  basis  that  it  was  community  property.  Inas- 
much as  the  entire  estate  is  community  j^roperty, 
the  taxpayer  took  a  deduction  of  $148,226.41.  Now, 
may  I  call  the  court's  attention  to  the  agent's  re- 
port. 

The  Court:  Now,  just  a  minute,  before  we  get 
to  the  agent's  report.  You  come  in  and  you  file  a 
schedule  with  the  government.  I  say  you,  but  I 
don't  know  who  filed  it.  The  plaintiff  filed  a  sched- 
ule with  the  government. 

Mr.  Loring :     Yes,  your  Honor. 

The  Court:  They  say  all  this  property  is  com- 
munity property,  and  now  you  come  into  court  and 
say  only  a  very  small  part  is  community  property. 

Mr.  Loring:  The  reason  for  that  I  will  call  the 
court's  attention  to  in  a  moment,  if  I  may. 

The  Court :     All  right. 

Mr.  Loring:  The  agent's  report,  dated  January 
28,  1953 [19] 
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The  Court :  May  I  have  the  report?  "What  is  the 
exhibit  number? 

Mr.  Loring:  I  believe  it  is  Exhibit  5,  January 
28,  1953. 

The  Court:     All  right. 

Mr.  Loring:  I  believe  it  is  page  5,  under  Sched- 
ule 1(b),  it  explains  the  changes  in  deductions.  They 
have  set  up  in  the  left-hand  column  a  schedule  of 
what  the  agent  determines  was  the  separate  prop- 
erty of  the  deceased  with  reference  to  the  schedules 
of  the  estate  tax  return.  Schedule  A,  under  sepa- 
rate property,  $42,500  under  community  property. 
That  was  the  residence  of  the  parties. 

Schedule  B,  the  item  of  $150,726.72  is  the  sched- 
ule of  stocks  and  bonds. 

Schedule  C,  $4,354.42,  are  these  little  items  of 
cash,  mortgages,  notes  and  cash. 

Schedule  F  is  an  item  of  $104,419.94,  the  miscel- 
laneous and  other  miscellaneous  property,  and  as 
to  that  they  determine  that  half  of  the  furniture, 
furnishings,  clothing,  and  so  forth,  being  in  the  sum 
of  $4,593,  was  commimity  property,  and  the  balance 
of  the  miscellaneous  items  were  separate  property. 

Now,  we  find  ourselves  in  this  situation.  The  tax- 
payer has  filed  an  estate  tax  return  on  the  basis  of 
community  property.  The  Commissioner  has  deter- 
mined, after  investigation,  that  the  bulk  of  the 
propeit>'  was  separate  property.  We  are  not  [20] 
going  to  quarrel  with  the  determination  of  the 
Commissioner  that  it  was  separate  property,  for 
this  reason.  We  take  the  position,  and  I  think  cor- 
rectl}^  so,  that  this  taxpayer  is  entitled  to  the  deduc- 
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tion  if  it  is  community'  property,  and  we  are  entitled 
to  the  deduction  if  it  is  separate  property,  unless 
it  is  separate  property  and  the  estate  which  the 
surviving:  spouse  acquired  was  a  terminable  interest, 
and  as  to  that  we  then  come  down  to  a  question  of 
law.  As  to  that,  we  have  briefed  it.  We  have  told 
your  Honor  we  believe  that  the  husband  did  not 
acquire  a  mere  terminable  estate,  that  he  acquired  a 
complete  estate  under  the  wording  of  the  will,  if 
the  will  is  proper,  and  imder  the  decree  of  distri- 
bution, in  any  event. 

In  other  words,  your  Honor,  we  believe  that  the 
probate  file  now  in  evidence  in  this  case  proves 
that  this  surviving-  spouse  did  not  have  a  terminable 
estate  in  his  wife's  estate.  Therefore,  it  being;  sepa- 
rate property  by  the  determination  of  the  Com- 
missioner, this  surviving-  spouse  is  entitled  to 
marital  deduction,  and  the  Commissioner  committed 
eiTor  in  disallowing  such  marital  deduction. 

The  Court :  What  did  you  tell  me  F  was  on  this 
exhibit  ? 

Mr.  Loring:  Miscellaneous  property,  your 
Honor. 

The  Court:     F  is  miscellaneous  property? 

Mr.  Loring:     Yes,  your  Honor. 

The  Court:  Mr.  Wyshak,  are  you  going  to  con- 
test this,  are  [21]  you  going  to  argue  that  the  prop- 
erty as  set  up  in  this  schedule  as  the  wife's  separate 
property  is  not  in  truth  separate  prox^erty? 

Mr.  Wyshak:     No,  I  am  not,  your  Honor. 

The  Coui-t:  You  are  willing  to  accede  to  the 
determination  of  the  Commissioner? 
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Mr.  Wyshak:     I  am,  your  Honor. 

The  Court:  So  we  can  assiune,  then,  that  is 
separate  property  and  we  don't  have  to  worry  about 
whether  it  is  community  or  separate  property? 

Mr.  Wyshak:    Yes. 

The  Court:     All  right. 

Mr.  Wyshak :  I  am  going  to  direct  my  argument 
and  reply  to  Mr.  Loring's  closing  argiunent,  your 
Honor.  I  think  the  plaintiff  has  misconstrued  two 
different  subsections  of  this  matter.  This  says  that 
the  estate  of  the  husband  will  allow  for  marital 
deduction  if  it  is  sure  to  vest  within  six  months. 
In  other  words,  if  there  was  a  common  disaster 
clause  saying  that  he  has  to  survive  her  by  five 
months  or  by  six  months. 

The  Court:  If  the  decree  of  distribution  is  con- 
trolling, then  he  would  get  a  whole  interest  mtliin 
the  six  months  period. 

Mr.  Wyshak:  There  is  no  question  about  it,  but 
I  was  assuming  that  the  decree  of  distribution 
doesn't  control.   I  will  argaie  that,  if  you  like.  [22] 

The  Court:  I  don't  care  whether  you  argue  it 
or  not. 

Mr.  Wyshak:  I  was  coming  to  that  eventually. 
I  will  argue  it  first  if  you  prefer. 

We  are  not  concerned  with  how  Hunt  Stromberg 
got  title  to  the  property.  The  question  here  is  what 
did  the  decedent  do  in  her  lifetime  to  create  an 
interest.  The  government  was  not  a  party  to  the 
probate  proceedings.  There  could  be  all  sorts  of 
conclusions. 
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The  Court:  ^Vell,  I  have  read  your  brief.  Is 
that  all  in  there? 

Mr.  A¥yshak:     Well,  I  am  not  sure. 

Mr.  Loring:     That  is  all  in  there. 

The  Court:  Yes,  I  think  it  is.  Do  you  want  to 
repty  any  further? 

Mr.  Loring:  Just  one  word,  your  Honor.  Our 
position  in  the  matter  is  that  subsection  (d)  of  Sec- 
tion 8(12)  doesn't  come  into  play  in  this  case  at 
all,  because  under  Section  B  this  was  not  a  ter- 
minable interest  because  even  under  the  will  no 
estate  passed  to  anv  person  other  than  the  surviv- 
ing spouse,  and  in  any  event  the  probate  record 
which  is  now  in  evidence  in  this  case  shows  that 
all  of  the  separate  property  in  the  estate  was  in 
fact  distributed  to  and  vested  in  the  husband  within 
six  months  of  death. 

Mr.  Wyshak:  Just  in  passing,  your  Honor,  I 
would  like  to  point  out  that  appended  to  the  estate 
tax  return,  which  is  [23]  in  evidence  as  Exhibit  4, 
is  a  copy  of  the  will  and  not  the  decree  of  distribu- 
tion.   That  is  appended  to  the  estate  tax  return. 

The  Court:  All  right.  I  will  take  the  matter 
under  submission. 

Mr.  Wyshak:     Thank  you. 

The  Court:  Now  I  can  decide  this  case,  can't  I, 
v^dthout  any  further  proceeding? 

Mr.  Loring:     I  hope  so,  your  Honor. 

The  Court:  Court  will  now  stand  in  recess  until 
10:00  o'clock  tomorrow  morning.  [24] 
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Certificate 

I  hereby  certify  that  I  am  a  duly  appointed, 
qualified  and  acting  official  court  reporter  of  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California. 

I  further  certify  that  the  foregoing  is  a  true 
and  connect  transcript  of  the  proceedings  had  in  the 
above-entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  5th  day  of 
March,  1956. 

/s/  S.  J.  TRAINOR, 

Official  Reporter. 

[Endorsed] :     Filed  March  6,  1956. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  BY  CLERK 

I,  John  A.  Childress,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages, 
numbered  1  to  99,  inclusive,  contain  the  original 

Complaint ; 

Answer ; 

Pre-trial  Stipulation ; 

Trial  Brief; 

Defendant's  Ti'ial  Biief ; 
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Plaintiff's  Closing  Trial  Brief; 

Defendant's  Reply  Brief; 

Decision ; 

Supplemental  Pre-trial  Stipulation; 

Supplemental  Memorandum  re  Marital  De- 
duction ; 

Findings  of  Fact,  Conclusions  of  Law  and 
Judgment ; 

Notice  of  Appeal; 

Designation  of  Contents  of  Record  on  Ap- 
peal; 

and  a  full,  true  and  correct  copy  of  the  minutes  of 
the  Court  on  September  12,  1955;  which,  together 
with  Plaintiff's  Exhibits  1  through  5,  inclusive,  and 
reporter's  transcript,  all  in  the  above-entitled  cause, 
constitute  the  transcript  of  record  on  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, in  the  above  case. 

I  further  certify  that  my  fees  for  preparing  the 
foregoing  record  amount  to  $2.00,  which  sum  has 
been  paid  by  appellant. 

Witness  my  hand  and  the  seal  of  the  said  District 
Court  this  1st  day  of  March,  1956. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk; 

By  /s/  CHARLES  E.  JONES, 

Deputy. 
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[Endorsed] :  No.  15,153.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  California  Trust 
Company  and  Hunt  Stromberg,  Executors  of  the 
Estate  of  Katherine  Stromberg,  Deceased,  Appel- 
lants, Ts.  Robert  A.  Riddell,  Director  of  Internal 
Revenue  and  Formerly  Collector  of  Internal  Rev- 
enue for  the  Sixth  District  of  California,  Appellee. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  Southern  District  of 
California,  Central  Division. 

Filed  elune  4,  1956. 

/s/  PAUL  P.  O^BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15,153 

CALIFORNIA  TRUST  COMPANY  and  HUNT 
STROMBERG,  Executors  of  the  Estate  of 
Katherine  Stromberg,  Deceased, 

Petitioners, 

vs. 

ROBERT  A.  RIDDELL,  Director  of  Internal 
Revenue  and  Formerly  Collector  of  Internal 
Revenue  for  the  Sixth  District  of  California, 

Respondent. 

STATEMENT  OF  POINTS  AND  DESIGNA- 
TION OF  RECORD  FOR  PRINTING 

Pursuant  to  this  Court's  Rule  17.6,  your  Peti- 
tioner herewith  states  the  points  on  which  he  in- 
tends to  rely  and  designates  those  portions  of  the 
record  which  he  deems  material  to  this  appeal. 

Your  Petitioner  claims  that  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, Central  Division,  erred: 

1.  In  holding  that  the  Commissioner  of  Internal 
Revenue  properly  included  in  the  decedent's  gross 
estate  one-half  of  the  cash  surrender  vahie  of  the 
life  insurance  and  annuity  policies  on  the  life  of 
her  sur\dving  spouse  under  the  provisions  of  Sec- 
tion 811(a)  of  the  Intemal  Revenue  Code  of  1939. 
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2.  In  failing  to  liold  that  no  part  of  the  life 
insurance  and  anniiit}^  policies  on  the  life  of  a  hus- 
band are  includable  in  the  gross  estate  of  a  spouse 
who  predeceases  him. 

3.  In  holding  that  the  Commissioner  of  Internal 
Property  disallowed  a  marital  deduction  in  deter- 
mining the  net  estate  of  the  decedent  spouse. 

4.  In  failing  to  hold  that  the  decedent's  estate 
was  entitled  to  a  marital  deduction  in  determining 
the  decedent's  net  estate. 

5.  In  holding  that  the  decedent's  estate  was  not 
entitled  to  a  refund  of  $61,868.50  for  overpayment 
of  estate  taxes. 

6.  In  failing  to  hold  that  the  decedent's  estate 
was  entitled  to  a  refund  of  $61,868.50  for  overpay- 
ment of  estate  taxes. 

Your  Petitioners  hereby  designate  the  following 
portions  of  the  record  for  printing  as  material  to 
the  appeal : 

1.  Docket  Entries. 

2.  Complaint. 

3.  Answer. 

4.  Transcript  of  Proceedings. 

5.  Exhibits  1-8,  and  A. 

6.  Memorandum  Opinion  Filed  December  1, 
1955. 

7.  Findings  of  Fact,  Conclusions  of  Law  and 
Judgment. 

8.  Notice  of  Appeal. 

9.  Statement  of  Points  and  Designation  of  Rec- 
ord. 

10.  Certificate  and  Seal. 
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With  respect  to  designation  5  above,  you  are  ad- 
vised that  Petitioners  intend  to  apply  to  the  alcove- 
entitled  Court  for  an  order  directing  that  all  of  the 
exhilcits  transmitted  by  the  Clerk  of  the  District 
Court  be  considered  in  their  original  form  without 
printing. 

LOYD  WRIGHT, 

DUDLEY  K.  WRIGHT, 

WRIGHT,  WRIGHT,  GREEN 
AND  WRIGHT, 

By  /s/  DUDLEY  K.  WRIGHT, 

Attorneys  for  Plaintiffs  and 
Appellants. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  March  10,  1956. 


[Title  of  Court  of  Appeals  and  Cause.] 

STIPULATION  AND  APPLICATION  FOR 
CONSIDERATION  OF  ORIGINAL  EX- 
HIBITS 

It  Is  Hereby  Stipulated  by  and  between  peti- 
tioners and  respondents,  through  their  respective 
attorneys  of  record,  that  subject  to  the  approval 
of  this  Honorable  Court  the  original  Exhibit  3  in 
the  above-entitled  cause  except  for  that  part  which 
comprises  the  Decree  of  Distribution  of  the  Estate 
of  Katherine  Stromberg,  which  exhibit  has  been 
transmitted  to  this  Court  by  the  Clerk  of  the  United 
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States  District  Court  for  the  Southern  District  of 
California,  Central  Division,  may  be  considered  by 
this  Honorable  Court  in  its  original  fomi  without 
printing. 

Petitioners  and  respondents,  through  their  re- 
spective attorneys  of  record,  respectfully  make 
application  to  this  Honorable  Court  for  an  order 
that  the  original  Exhibit  3  with  the  exception  noted 
above,  be  considered  by  this  Honorable  Court  on 
this  appeal  in  its  original  form  without  printing. 

April  16,  1956. 

LOYD  WRIGHT, 

DUDLEY  K.  WRIGHT, 

WRIGHT,  AVRIGHT,  GREEN 
AND  WRIGHT, 

By  /s/  DUDLEY  K.  WRIGHT, 

Attorneys  for  Petitioners. 

LAUGHLIN  E.  WATERS, 
United  States  Attorney; 

EDWARD  R.  McHALE, 

Assistant  U.  S.  Attorney, 
Chief,  Tax  Division; 

ROBERT  H.  WYSHAK, 

Assistant  U.  S.  Attorney; 

/s/  ROBERT  H.  WYSHAK, 

Attorneys  for  Respondents. 

[Endorsed]:     Filed  April  17,  1956. 
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United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division 

No.   16,183-HW 

CALIFORNIA  TRUST  COMPANY  and  HUNT 
STROMBERG,  Executors  of  the  Estate  of 
KATHERINE  STROMBERG,  Deceased, 

Plaintiffs, 
vs. 

ROBERT  A.  RIDDELL,  Director  of  Internal 
Revenue  and  Formerly  Collector  of  Internal 
Revenue  for  the  Sixth  District  of  California, 

Defendant. 

SUPPLEMENTAL  MEMORANDUM 
RE  MARITAL  DEDUCTION 

This  case  was  submitted  to  the  Court  upon  a 
written  stipulation  of  facts,  from  which  stipulation 
the  Court  was  of  the  opinion  that  only  two  questions 
were  before  it  for  decision: 

1.  Were  the  insurance  policies  in  controversy 
community  propert}^;  and 

2.  Were  plaintiffs  entitled  to  a  marital  deduc- 
tion as  to  such  community  property?  [83*] 

In  the  opinion  filed  in  this  case  on  December  1, 

1955,  the  Court  held  the  insurance  polices  in  ques- 

*Page  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 
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tion  were  commnnity  property  but  the  marital 
deduction  statute  did  not  apply  to  cominmiity 
X^roperty.  The  opinion  also  stated  that  if  it  should 
appear  there  was  separate  property  in  the  estate 
of  Katherine  Stromberg,  deceased,  then  the  estate 
would  possibly  be  entitled  to  a  marital  deduction. 

The  case  was  reopened  after  filing  of  the  opinion 
of  December  1st,  for  the  purpose  of  allowing  plain- 
tiffs to  present  additional  evidence,  which  evidence 
now  indicates  that  the  estate  consisted  not  only  of 
community  proj^erty  but  also  of  separate  property 
of  decedent. 

It  is  agreed  by  the  parties  hereto  that  the  marital 
deduction  provision  of  the  1948  Internal  Revenue 
Act  was  inserted  for  the  purpose  of  equalizing  tax 
burdens  between  community  and  non-community 
property  states.  To  hold  that  a  marital  deduction 
does  not  apply  to  community  property  does  not 
necessarily  mean  that  one  is  not  entitled  to  a  marital 
deduction  if  there  is  separate  as  well  as  community 
property  in  the  estate.  To  say  that  a  marital  deduc- 
tion applies  only  if  the  estate  consisted  of  separate 
property  and  does  not  apply  if  the  estate  consisted 
of  both  community  and  separate  property  would 
certainly  be  contrary  to  the  intent  of  Conaress. 
Consequently,  we  are  of  the  opinion  that  a  marital 
deduction  is  applicable  in  an  estate  in  which  there 
is  separate  property,  even  though  that  estate  might 
also  contain  community  property. 

The  Last  \A'ill  and  Testament  of  decedent, 
KatheriiH^  Stromberg,  contained  the  following  pro- 
vision :  [84] 


Bolert  A.  BUdeM,  etc.  C31 

"I  give,  devise  and  bequeath  my  entire  estate 
*  *  *  unto  my  husband,  Hunt  Stromberg. 
Should  he  predecease  me  or  fail  to  survive  dis- 
tribution of  my  estate,  I  give,  devise  and  be- 
queath my  entire  estate  to  my  son,  Hunt  Strom- 
berg, Jr." 

The  estate  was  distributed  within  the  statutory 
period.  The  Decree  of  Distribution  distributed  the 
entire  estate  to  Hunt  Stromberg,  husband  of  de- 
cedent, and  no  mention  was  made  therein  as  to  that 
provision  of  the  Will  which  recited  that  the  prop- 
erty should  go  to  Hunt  Stromberg,  Jr.,  the  son,  in 
the  event  the  husband  failed  to  survive  distribution. 

In  the  hearing  at  bar  plaintiffs  objected  to  in- 
troduction into  evidence  of  a  certitied  copy  of  the 
Last  Will  and  Testament  of  decedent,  upon  the 
theory  that  the  Decree  of  Distribution  controlled 
in  California  and  not  the  Will's  provisions  and  even 
though  the  Will  provided  the  husband  was  not  to 
succeed  to  the  estate  if  he  did  not  survive  its  dis- 
tribution that  was  of  no  moment,  because  distri- 
bution was  actually  made  to  the  husband.  Plain- 
tiffs cite  to  the  Court  many  authorities  to  tlie  effect 
that  the  controlling  factor  in  California  is  the 
Decree  of  Distribution  of  the  Probate  Court. 

We  find  no  fault  with  the  position  taken  by 
plaintiffs  nor  with  the  decisions  of  the  California 
courts,  but  this  action  arises  under  the  Federal 
taxing  statutes.  As  heretofore  pointed  out,  the 
marital    deduction   provision   was   inserted   in    tlie 
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Revenue  Act  of  1948  for  the  purpose  of  equalizing- 
taxes  between  residents  of  community  and  non- 
community  property  states.  In  other  words,  it  was 
the  intent  [85]  of  Congress  that  there  should  be  a 
uniform  rule  applicable  in  all  states.  The  question 
of  miiformity  of  the  taxing  authority  has  been 
passed  upon  often  by  the  Supreme  Court,  and  it  has 
held  on  many  occasions  that  the  Federal  Acts  ap- 
plied and  not  the  laws  of  the  local  jurisdiction. 

In  Burnet,  etc.,  vs.  Harmel,  287  U.  S.  103,  in 
passing  upon  the  question  of  payment  of  oil  and  gas 
lease  bonuses  under  Texas  law,  the  Supreme  Court 
said,  at  page  110: 

"Here  we  are  concerned  only  with  the  mean- 
ing and  api3lication  of  a  statute  enacted  by 
Congress,  in  the  exercise  of  its  plenary  power 
luider  the  Constitution,  to  tax  income.  The  ex- 
ertion of  that  power  is  not  subject  to  state  con- 
trol. It  is  the  will  of  Congress  which  controls, 
and  the  expression  of  its  will  in  legislation,  in 
the  absence  of  language  evidencing  a  different 
purpose,  is  to  be  interpreted  so  as  to  give  a  uni- 
form application  to  a  natiomvide  scheme  of 
taxation." 

Again,  in  Lyeth  vs.  Hoey,  305,  U.  S.  188,  at  193, 
the  Supreme  Court  said : 

"In  the  instant  case,  the  Court  of  Appeals 
applied  the  Massachusetts  rule,  holding-  that 
whether  the  pro]i(>rty  was  received  by  way  of 

inlicritaiH'C  dcpeiHlod  'upon  tlu^  law  of  the  juris- 
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diction  under  which  this  taxpayer  received  it.' 
We  think  this  I'uling  was  erroneous.  The  ques- 
tion as  to  the  construction  of  the  exemption  in 
the  federal  statute  is  not  determined  by  local 
law."  [86] 

In  Morgan  vs.  Commissioner,  309  U.  S.  78,  the 
Supreme  Court,  at  page  80,  said: 

"State  law  creates  legal  interests  and  rights. 
The  federal  revenue  acts  designate  what  in- 
terests or  rights,  so  created,  shall  be  taxed." 

In  Estate  of  Rogers  vs.  Commissioner,  320  U.  S. 
410,  at  page  414,  again  speaking  upon  this  most  im- 
portant question,  the  Supreme  Court  said: 

"Whether  by  a  testamentary  exercise  of  a 
general  power  of  appointment  property  passed 
under  §  302(f)  is  a  question  of  federal  law,  once 
state  law  has  made  clear,  as  it  has  here,  that 
the  appointment  had  legal  validity  and  brought 
into  being  new  interests  in  property  *  *  *  Were 
it  not  so,  federal  tax  legislation  would  be  the 
victim  of  conflicting  state  decisions  on  matters 
relating  to  local  concerns  and  quite  unrelated  to 
the  single  uniform  purpose  of  fedei'al  taxa- 
tion." 

From  the  foregoing,  we  are  of  the  opinion  that 
the  Federal  Government  is  not  restricted  to  the 
rule  as  established  in  California  relative  to  the 
Decree  of  Distribution  but,  in  determining  tax 
liability,  may  refer  to  the  provisions  of  the  Will. 
The  problem  is,  then,  whether  under  the  langauniio 
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of  the  Will  plaintiff  is  entitled  to  a  marital  deduc- 
tion as  to  separate  proj^erty  of  the  estate. 

As  pointed  out  in  our  prior  opinion,  there  is  only 
one  case  decided  by  the  Circuit  Court  which  has 
any  [87]  bearing  on  this  matter — Kasper  vs.  Kellar, 
217  F.2d  744.  In  that  ease  the  Will  provided  that 
distribution  was  to  be  made  to  the  devisees  "if 
living  at  the  time  of  distribution  of  my  estate." 
The  evidence  showed  that  the  administration  of  the 
estate  had  been  consummated  and  distribution  of 
its  assets  made  within  six  months  after  decedent's 
death,  and  that  the  widow  was  living  at  the  time. 
The  district  court  took  the  ^dew  that  the  occurring 
of  the  events  and  the  removal  of  the  contingencies 
within  the  period  of  six  months  after  decedent's 
death  were  sufficient  under  the  statute  to  establish 
the  right  to  the  marital  deduction.  However,  the 
Circuit  Court  disagi^eed  and  said,  at  page  746, 
[quoting  the  Commissioner's  letter  to  the  estate]  : 

"'The  fact  that  distribution  actually  took 
place  within  the  six  months'  period  is  immaterial 
since  subsection  (D)  applies  only  if  on  the  date 
of  the  decedent's  death  it  is  certain  tliat  the 
surviving  spouse's  interests  will  become  abso- 
lute if  she  survives  such  six-months'  period. 
As  of  the  date  of  the  decedent's  death  there 
was  no  certainty  that  T^ithin  the  six-months' 
period  the  spouse's  interests  would  become 
absolute  inasmuch  as  it  was  possible  that  dis- 
tribution miglit  not  havr  been  made  within  six 
months  of  death.' 
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"There  can  be  no  question  as  to  the  right  of 
Congress  to  make  any  contingency,  legal  or 
testamentary,  to  which  the  transmitting  of  a 
decedent's  property  is  subject,  the  basis  of  a 
difference  in  estate-tax  liability.  Such  a  con- 
tingency, therefore,  can  as  properly  [88]  be 
made  to  consist  of  an  existing  legal  2)ossibility 
as  of  an  existing  fact  condition.  Whatever  the 
selected  contingency  may  be,  it  necessarily  may 
he  made  admeasurable  for  tax  purposes  as  of 
the  time  of  the  decedent's  death.  (Citing 
cases.)  And  when  the  contingency  is  so  ad- 
measurable and  then  exists,  whether  it  has  been 
made  one  of  legal  possibility  or  of  fact  cer- 
tainty, it  will  not  alter  the  situation  that  the 
contingency  has  thereafter  ceased  to  exist,  even 
though  this  occurs  before  the  estate  tax  itself 
is  payable." 

From  the  above  it  can  be  ascertained  that  the 
Circuit  Court  (Eighth  Circuit)  sustains  the  Com- 
missioner in  holding  that  if  the  Will  contains  a 
provision  to  the  effect  that  the  devisee  must  be  alive 
at  the  time  of  distribution  of  the  estate,  the  estate 
is  not  entitled  to  a  marital  deduction. 

We  agree  with  the  decision  of  the  Commissioner 
in  the  estate  at  bar  and  hold  that  under  the  facts 
of  this  case  plaintiffs  are  not  entitled  to  the  marital 
deduction  as  claimed. 

Findings  of  fact,  conclusions  of  law  and  judg- 
ment are  to  be  prepared   for  presentation   to   the 
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Court   for   signature    on   or   before   December   28, 
1955. 

Dated  this  14th  day  of  December,  1955. 

/s/  HARRY  C.  WESTOVER, 

United  States  District  Judge. 

[Endorsed] :     Filed  December  14,  1955.  [89] 


[Endorsed] :  No.  15153.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  California  Trust 
Company  and  Hunt  Stromberg,  Executors  of  the 
Estate  of  Katherine  Stromberg,  Deceased,  Appel- 
lants, Ys.  Robert  A.  Riddell,  Director  of  Internal 
Revenue  and  Formerly  Collector  of  Internal  Rev- 
enue for  the  Sixth  District  of  California,  Appellee. 
Supplemental  Transcript  of  Record.  Appeal  From 
the  United  States  District  Coui-t  for  the  Southern 
District  of  California,  Central  Division. 

Filed:     Jime  4,  1956. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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BRIEF  FOR  APPELLEE. 


Counter-statement  of  the  Case. 

This  is  an  appeal  by  the  plaintiff  below  from  an  order 
granting  the  motion  of  the  defendants  below  to  dismiss 
the  complaint  [Tr.  36].*  Appellant  was  a  commissioned 
officer  in  the  United  States  Naval  Reserve  and  served  on 
active  duty  from  1942  to  February  22,  1946,  at  which 
time  he  was  honorably  separated  from  active  duty  and 
transferred  to  inactive  duty.     From  the  time  of  his  sepa- 


*Page   reference   followed   by   *   refers   to   typewritten   transcript 
prepared  by  appellant. 


ration  from  active  duty  to  the  date  of  the  hearings  herein 
he  held  the  commission  of  Lieutenant  in  the  United  States 
Naval  Reserve.  On  December  29,  1955,  the  Chief  of  the 
Bureau  of  Naval  Personnel  directed  a  letter  to  the  appel- 
lant, together  with  a  narrative  statement  of  facts  and  in- 
terrogatories pertaining  to  the  plaintiff's  conduct  subse- 
quent to  the  separation  from  active  duty,  which  indicated 
that  appellant's  retention  in  the  Naval  Reserve  was  not 
clearly  consistent  with  the  interests  of  national  security. 
Upon  demand  of  the  appellant  a  hearing  before  a  local 
security  board  consisting  of  the  appellees  and  appointed 
by  appellee  C.  C.  Hartman  was  set  for  January  17,  1956. 
Appellant  then  filed  a  complaint  in  which  he  sought  tem- 
porary restraining  order  and  temporary  and  permanent  in- 
junction against  further  administrative  hearings  by  the 
appellees,  and  for  a  declaratory  judgment  and  mandatory 
order  that  plaintiif  not  be  deprived  of  his  status  as  an 
honorably  separated  veteran  of  World  War  II. 

On  the  same  date  that  the  appellant  filed  his  complaint 
he  sought  a  temporary  restraining  order  which  was  denied 
and  the  court  issued  an  order  to  show  cause  for  a  pre- 
liminary injunction  returnable  January  19,  1956. 

On  or  about  January  11,  1956,  plaintiff  mailed  to  ap- 
pellee Commandant  C.  C.  Hartman  his  conditional  resig- 
nation from  the  Naval  Reserve   [Tr.  10].* 

On  January  17,  1956,  a  hearing  of  the  local  security 
board  was  held,  at  which  plaintiff  was  represented  by 
appointed  military  counsel  as  well  as  civilian  counsel. 

On  January  18,  1956,  all  papers  pertaining  to  this  ap- 
pellant together  with  recommendations  of  the  board  and 
the  district  Commandant  were  forwarded  to  the  Chief  of 
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Naval  Personnel  in  Washington,  D.  C.  as  prescribed  by 
SecNavInst.  5521.6. 

On  March  14,  1956,  after  having  taken  the  matter  under 
submission  and  considering  the  briefs  filed,  the  court 
entered  judgment  dismissing  complaint  [Tr.  126].** 

Summary  of  Argument. 

1.  The  District  Court  should  have  ruled  that  the  entire 
matter  under  consideration  was  moot.  The  administrative 
proceedings  which  appellant  desired  to  enjoin  had  been 
completed  prior  to  the  hearing  on  the  motion  to  dismiss  so 
that  there  remained  nothing  to  be  done  by  the  appellees 
herein.  All  administrative  processes  set  forth  in  SecNav- 
Inst. 5521.6  v/ere  completed  insofar  as  appellees  were 
concerned,  and  all  papers  were  forwarded  to  the  Chief  of 
Naval  Personnel,  Washington,  D.  C,  on  January  18 
[Tr.  29].'  As  stated  by  appellant,  on  March  21,  1956, 
appellant  was  given  notice  by  the  Secretary  of  the  Navy 
that  he  was  discharged  under  conditions  other  than  honor- 
able. It  is  readily  and  clearly  apparent  that  any  order 
issuing  out  of  the  court  in  this  jurisdiction  will  have  no 
effect. 

2.  SecNavInst.  5521.6,  under  which  the  security 
board  hearings  complained  of  by  appellant  were  held,  and 
under  which  appellant  was  finally  discharged  as  a  security 
risk,  is  a  valid  exercise  of  the  authority  vested  by  statute 
in  the  Secretary  of  Defense  to  direct  and  control  the  ad- 


**Page  reference  followed  by  **  refers  to  transcript  of  record  as 
certified  by  clerk  of  District  Court. 

^SecNavInst.  5521.6  Attached  hereto  as  Appendix  1. 


ministration  of  the  three  Armed  Services  by  their  re- 
spective Secretaries  (Act  of  August  10,  1949,  63  Stat. 
578,  580,  5  U.  S.  C.  171a(c)(4))  and  to  prescribe  pro- 
cedures for  the  discharge  of  persons  in  the  Armed  Forces. 

SecNavInst.  5521.6  provides  that  a  personal  hearing 
will  be  offered  to  the  individual  concerned,  that  he  will 
be  furnished  military  counsel  upon  his  request  and  may 
select  such  counsel  if  the  individual  selected  is  reasonably 
available.  Further,  that  he  may  have  civilian  counsel  if 
desired  and  that  the  board  will  assist  him  in  procuring 
witnesses. 

3.  Appellant  has  sought  to  enjoin  one  of  the  steps  in 
an  administrative  proceeding  and  seeks  that  remedy  from 
a  court  of  equity  stating  that  he  will  suffer  irreparable 
harm  should  relief  prayed  for  not  be  granted.  On  the 
facts  presented  in  this  appeal  the  appellant  has  nothing 
but  vague  and  uncertain  fears  which  on  the  state  of  the 
present  record  were  speculative.  Events  which  took  place 
subsequent  to  the  ruling  on  appeal  here  are  of  no  conse- 
quence in  a  determination  of  the  issues  presented.  The 
court  properly  found  that  the  plaintiff  had  no  grounds  for 
injunctive  relief,  that  he  had  not  shown  that  he  had 
suffered  irreparable  harm  and  that  there  had  been  no  final 
and  conclusive  proceeding  which  had  been  determined  to 
his  detriment. 

4.  Appellant  sought  an  order  from  the  court  in  the 
nature  of  mandamus  to  compel  appellees  to  give  to  him 
an  honorable  discharge  if  any  were  to  be  given.     District 
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Court  properly  did  not  consider  that  such  had  stated  a 
cause  of  action  and  it  is  apparent  that  the  court  reahzed 
that  it  had  no  jurisdiction  to  compel  the  Secretary  of  the 
Navy  to  issue  the  appellant  a  different  type  of  discharge 
from  that  which  he  might  receive.  The  civil  courts  have 
recognized  that,  as  a  matter  of  both  constitutional  policy 
and  legislative  intent,  the  Navy  constitutes  a  specialized 
community  governed  by  separate  law  from  that  which 
governs  civiHans  and  have  refused  to  review  the  exercise 
of  discretion  vested  by  Congress  in  the  Secretary  of  the 
Navy  as  to  the  type  of  military  discharge  to  be  issued 
to  a  member  of  the  Naval  Reserve  under  particular  cir- 
cumstances. 

The  trial  court  was  correct  in  its  statement  that  the  time 
was  not  yet  ripe  for  equity  intervention. 

5.  Again  the  trial  court  properly  ruled  that  the  plain- 
tiff has  not  shown  that  he  has  suffered  any  irreparable 
harm  and  he  is  not  in  fact  in  jeopardy  of  losing  valuable 
property  rights.  In  his  complaint  plaintiff  lists  in  detail 
various  types  of  rights  which  he  fears  he  will  lose.  These 
fears  are  without  foundation  and  on  the  state  of  the 
record  are  not  only  erroneous  but  premature. 


ARGUMENT. 

I. 

The  Entire  Matter  on  Appeal  Is  Moot  and  Thus 
There  Is  No  Case  or  Controversy  Upon  Which 
Orders  of  This  Court  or  the  Lower  Court  Might 
Operate. 

In  order  to  determine  whether  the  matter  is  moot  it  is 
necessary  to  look  at  the  complaint. 

The  complaint  seeks  two  fundamental  orders: 

(a)  Injunctive  relief  against  proceedings  under  SecNav- 
Inst.  5521.6,  and 

(b)  A  declaratory  judgment  that  appellant  not  be  de- 
prived of  his  status  as  an  honorably  separated  vet- 
eran of  World  War  II. 

It  is  necessary  in  analyzing  the  complaint  to  determine 
the  status  of  appellees.  Appellee  C.  C.  Hartman  is  the 
Commandant  of  the  11th  Naval  District  and  as  such  is 
the  convening  authority  referred  to  in  SecNavInst.  5521.6 
(12(c)).  The  remaining  appellees  are  members  of  the 
local  security  board  appointed  by  the  convening  authority. 
The  functions  of  the  security  board  are  to  conduct  a 
hearing,  following  which  they  are  to  make  recommenda- 
tions. The  convening  authority  also  makes  recommenda- 
tions. These  recommendations  are  then  forwarded  to 
the  Chief  of  Naval  Personnel  for  further  review  by  Bureau 
Security  Board   (SecNavInst.   5521.6(12)  (h))). 

On  January  17,  1956,  the  hearing  before  the  local 
security  board  was  held  and  on  January  18,  1956,  all 
papers  and  recommendations  pertaining  to  the  appellant 
were  forwarded  by  the  convening  authority  to  the  Chief 
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of  Naval  Personnel  in  Washington,  D.  C.  On  January 
19,  1956  the  hearing-  on  the  order  to  show  cause  and  the 
motion  to  dismiss  were  heard  by  the  District  Court. 

As  was  set  forth  in  the  affidavit  of  C.  C.  Hartman,  one 
of  the  appellees  herein   [Tr.   102]  :** 

"Insofar  as  my  command  in  the  11th  Naval  Dis- 
trict is  concerned,  all  administrative  processes  set 
forth  in  SecNavInst  5521.6  have  been  fully  complied 
with  in  every  particular.  No  further  recommenda- 
tions, opinions  or  hearings  will  be  held  in  regard  to 
Robert  O.  Bland  within  my  command,  unless  new 
orders  from  the  Chief  of  Naval  Personnel  or  the 
Secretary  of  the  Navy  are  received.  All  orders  pres- 
ently in  this  regard  heretofore  have  been  carried  out." 

Assuming,  arguendo,  that  this  court  should  order  the 
matter  sent  down  to  the  District  Court  reversing  the  order 
and  judgment  of  dismissal,  what  could  the  District  Court 
do  by  way  of  order?  Could  it  issue  an  injunction  to  the 
appellees  not  to  conduct  hearings  under  5521.6?  Could 
it  order  the  appellees  to  proceed  no  further? 

Under  the  facts  the  answers  to  the  questions  posed 
above  are  patent. 

It  has  never  been  contended  seriously  by  appellant  that 
the  appellees  herein  named  have  any  power  whatsoever  to 
grant  any  type  of  discharge  to  the  appellant.  Any  such 
discharge  must  come  directly  from  the  Secretary  of  the 
Navy  or  the  President  of  the  United  States.  Further, 
as  it  will  be  pointed  out,  no  attempt  has  ever  been  made 
to  divest  the  appellant  of  his  status  as  an  honorably  sepa- 
rated veteran  of  World  War  II. 


11. 

SecNavInst  5521.6  Is  a  Valid  Order  and  Covers  a 
Matter  Exclusively  Under  the  Jurisdiction  of  the 
Secretary  of  the  Navy. 

The  question  of  loyalty  of  a  member  of  the  Naval 
Reserve  is  exclusively  under  the  jurisdiction  of  the  Secre- 
tary of  the  Navy  and  the  authority  for  the  issuance  of 
SecNavInst  5521.6  is  twofold.  First,  50  U.  S.  C.  992(a) 
allows  dismissal  of  a  reserve  officer  upon  recommendation 
of  a  board  of  officers.  The  causes  for  such  discharges 
are  not  enumerated,  however,  a  discharge  on  security 
ground  would  certainly  seem  to  properly  fall  under  this 
general  authority. 

Armed  Forces  Reserve  Act  of  1952,  66  Stat.  495,  50 
U.  S.  C.  A.  991  et  seq. : 

"Discharge  Under  Armed  Forces  Reserve  Act 

Part  6.     Separation 

Section  992 — Limitation  on  discharges     .     .     . 

Officers  with  three  years  service 

(a)  An  officer  of  the  reserve  components  who  has 
completed  three  years  of  commission  service  shall 
not  be  involuntarily  discharged  or  separated  ex- 
cept pursuant  to  the  approved  recommendation 
of  a  board  of  officers  convened  by  competent 
authority  or  the  approved  sentence  of  a  court 
martial    .    .    . 

Character  of  discharge 

(c)  A  member  of  a  reserve  component  discharged  or 
separated  for  cause  other  than  as  specified  in 
subsection  (b)  [not  applicable]  of  this  section 
shall  be  given  a  discharge  under  honorable  con- 
ditions unless     .     .     . 


(1)  a  discharge  under  conditions  other  than 
honorable  is  efifected  pursuant  to  the  ap- 
proved sentence  of  a  court  martial  or  the 
approved  findings  of  a  board  of  officers 
convened  by  a  competent  authority  .  .  ." 
(Emphasis  added.) 

The  second  authority  for  the  security  program,  and 
SecNavInst  5521.6  in  particular,  is  derived  basically  from 
general  authority  vested  in  the  Secretary  of  Defense  over 
the  Secretary  of  the  Navy  in  accordance  with  5  U.  S.  C. 
171  (a)  (c)(4).  Pursuant  to  such  authority  the  Secretary 
of  Defense  issued  Department  of  Defense  Directive 
5210.9.^ 

III. 
Until  There  Has  Been  Final   Administrative   Action 
the  Court  Review  of  the  Administrative  Proceed- 
ings Is  Improper. 

Should  the  court  not  dispose  of  this  matter  on  the 
basis  that  the  entire  matter  is  moot  it  is  a  fundamental 
principle  of  law  as  stated  in  Reinicke  v.  Loper,  77  Fed. 
Supp.  333  (Hawaii,  1948) : 

''Where  matters  peculiarly  within  the  purview  of 
an  administrative  body  are  before  it  for  disposition, 
a  court  of  the  United  States  will  not  (other  than 
by  way  of  restraining  order)  enjoin  the  administra- 
tive process.     .     .     ." 

A  petitioner  must  first  exhaust  available  administrative 
relief  before  invoking  the  extraordinary  remedies  of  a 
court  of  equity.    Batista  v.  Nicolls,  213  F.  2d  20  (C.  A. 


^Department  of   Defense  Directive   5210.9  is  attached  hereto  as 
Appendix  2. 
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Mass.,  1954) ;  Home  Loan  Bank  Board  v.  Mallonee,  196 
R  2d  336   (C  C.  A.  Cal.,   1952). 

Legislative  intent  that  administrative  remedies  must 
be  exhausted  is  spelled  out  in  5  U.  S.  C.  A.  109(e)  which 
section  states  that  agency  actions  are  reviewable  by  courts 
only  where  there  has  been  a  final  agency  action.  Any 
preliminary  procedural  or  intermediate  agency  action  shall 
be  subject  to  review  upon  the  review  of  the  final  action. 

The  doctrine  of  exhaustion  of  administrative  remedies 
requires  not  only  the  initiation  of  prescribed  administra- 
tive procedures  but  it  also  requires  that  they  be  pursued 
to  their  appropriate  conclusion  and  that  final  outcome  be 
awaited  before  judicial  intervention  is  sought.  Home 
Loan  Bank  Board  v.  Mallonee,  supra. 

Administrative  remedies  must  be  exhausted  before  an 
injunction  is  sought  in  court  even  when  it  is  argued  that 
administrative  regulations  are  unconstitutional.  Haymes 
V.  Landon,  115  Fed.  Supp.  506  (D.  C.  Cal.,  1953). 

In  the  case  of  Marshall  v.  Wyman,  132  Fed.  Supp.  169 
(D.  C.  N.  D.  Cal.,  1955),  plaintiff  sought  a  declaratory 
judgment  of  his  rights  to  a  certificate  of  honorable  dis- 
charge from  the  Army.  In  that  case  the  Army  had 
conducted  a  hearing  and  had  ordered  plaintiff's  undesirable 
discharge  and  plaintiff"  was  discharged.  Even  in  such  a 
situation  the  court  stated  that  plaintiff  has  not  yet  ex- 
hausted his  administrative  remedies.  A  fortiori  it  may  be 
argued  that  where  there  has  been  no  final  decision  of 
the  administrative  board  and  no  discharge  has  been  given 


—11— 

there    has    not    been    an    exhaustion    of    administrative 
remedies. 

Appellant  relies  heavily  upon  the  holding  in  Parker 
V.  Lester,  227  F.  2d  708.  In  the  Parker  case  seamen 
were  denied  the  right  of  employment  by  a  summary  finding 
by  the  Coast  Guard  Commandant  following  which  they 
had  a  right  to  appeal  to  various  boards.  This  action  took 
from  the  plaintiffs  the  right  to  a  livelihood.  The  court 
emphasized  this  in  many  points  of  the  decision.  They 
also  stated  that  no  adequate  remedy  of  law  existed,  that 
damages  to  the  plaintiff  were  irreparable  and  that  Con- 
gress had  made  no  provisions  for  review.  In  the  present 
case  there  has  been  no  final  determination  and  plaintiff's 
case  is  subject  to  be  reviewed  de  novo  by  a  board  in 
Washington,  D.  C.  and  should  he  ultimately  receive  an 
unfavorable  discharge  from  the  Naval  Reserve  he  will 
not  be  deprived  of  his  employment  or  any  veterans  benefits 
whatsoever. 

In  the  Parker  case  the  Coast  Guard  in  California  was 
actually  keeping  the  plaintiffs  off  the  ships,  whereas  in 
the  present  case  there  is  no  one  within  this  court's  juris- 
diction taking  any  action  relating  to  this  appellant  what- 
soever, all  administrative  proceedings  having  been  com- 
pleted insofar  as  the  appellant  is  concerned  in  this  juris- 
diction. 

In  the  Parker  case  the  court  states  that  it  has  no 
right  to  review  until  there  has  been  a  final  action  and 
that    until    the    administrative    body    has    completed    its 
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processes  in  the  authorized  manner  they  cannot  be  short 
circuited  by  an  independent  action  for  injunction.  Myers 
V.  Bethlehem  Shipbuilding  Corp.,  303  U.  S.  41  (1938). 
Further,  in  the  Parker  case  the  courts  stated  that  due 
process  does  not  even  require  a  hearing  in  the  initial  stages. 

As  will  be  seen  by  the  reading  of  SecNavInst  5521.6, 
Section  12,  it  will  be  seen  that  the  local  board  of  which 
appellees  were  members  was  merely  the  first  step  in  a 
chain  of  administrative  proceedings.  There  is  no  basis 
for  the  conclusion  drawn  by  appellant  that  the  local 
security  board  could  make  only  one  type  of  recommenda- 
tion. It  is  patent  that  the  local  security  board  might  make 
one  recommendation,  the  Commandant  make  another, 
Washington  board  still  a  different  finding  and  finally 
another  conclusion  by  the  Chief  of  Naval  Personnel  or  the 
Secretary  of  Na\^.  It  is  thus  apparent  that  until  there 
has  been  a  determination  adverse  to  the  appellant,  the 
appellant  has  suffered  no  harm  and  cannot  be  heard. 

What  appellant  seeks  is  to  prevent  an  initial  stage  of 
an  administrative  proceeding  and  further  a  mandamus, 
although  not  so-called  by  name,  ordering  the  Department 
of  the  Navy  to  give  to  the  appellant  an  honorable  dis- 
charge. It  seems  almost  too  clear  to  require  further 
analysis  that  the  appellees  named  in  this  action  have  no 
authority  to  give  the  appellant  any  form  of  discharge, 
that  duty  being  the  sole  responsibility  of  the  Secretary 
of  the  Navy  who  is  not  a  party  to  this  action. 
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IV. 

The  Hearing  of  the  Navy  Board  Is  Not  an  Adjudica- 
tion Which  Is  Within  the  Purview  of  the  Admin- 
istrative Procedures  Act. 

Where  the  selection  or  tenure  of  an  officer  or  an  em- 
ployee of  the  United  States  is  involved  or  in  regard  to 
the  conduct  of  military  naval  or  foreign  affairs  functions 
5  U.  S.  C.  A.  1004  of  the  Administrative  Procedures  Act 
does  not  apply. 

V. 

The  Court  Was  Correct  in  Dismissing  the  Action  for 
Lack  of  Jurisdiction. 

The  District  Court  correctly  held  that  it  lacked  authority 
to  compel  the  Secretary  of  the  Navy  to  grant  appellant 
a  particular  kind  of  discharge  certificate. 

It  is  established  constitutional  policy  dating  back  to  the 
early  years  of  the  Republic  that  the  Judiciary  will  not 
interfere  in  the  administration  of  military  affairs.  This 
policy  is  founded  upon  the  constitutional  separation  of 
powers.  The  Constitution  makes  the  President  Com- 
mander in  Chief  of  the  Army  and  Navy  (Art.  II,  Sec. 
2) ;  and  "the  Secretary  of  War  is  the  regular  constitu- 
tional organ  of  the  President,  for  the  administration  of 
the  military  establishment  of  the  nation;  and  rules  and 
orders  publicly  promulgated  through  him  must  be  re- 
ceived as  the  acts  of  the  Executive  and  as  such  be  binding 
upon  all  within  the  sphere  of  his  legal  and  constitutional 
authority."    United  States  v.  Eliason,  16  Pet.  291,  301. 
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As  stated  in  Orloff  v.  Willoughhy,  345  U.  S.  83,  94: 
"We  know  that  from  top  to  bottom  of  the  Army 
the  complaint  is  often  made,  and  sometimes  with 
justification,  that  there  is  discrimination,  favoritism 
or  other  objectionable  handling  of  men  but  judges 
are  not  given  the  task  of  running  the  Army.  The 
responsibility  for  setting  up  channels  through  which 
such  grievances  can  be  considered  and  fairly  settled 
rest  upon  the  Congress  and  upon  the  President 
of  the  United  States  and  his  subordinates.  The  mili- 
tary constitutes  a  specialized  community  governed  by 
a  separate  discipline  from  that  of  the  civilian.  Or- 
derly government  requires  that  the  Judiciary  be 
scrupulous  not  to  interfere  with  legitimate  Army 
matters  as  the  Army  must  be  scrupulous  not  to  inter- 
vene in  judicial  matters." 

The  court  stated  earlier  in  Reeves  v.  Ainsworth,  219 
U.  S.  296,  306: 

".  .  .  The  courts  have  no  power  to  review.  The 
courts  are  not  the  only  instrumentalities  of  govern- 
ment. They  cannot  command  or  regulate  the  Army. 
To  be  promoted  or  to  be  retired  may  be  the  right 
of  an  officer,  the  value  to  him  of  his  commission, 
but  greater  even  than  that  is  the  welfare  of  the 
country,  and  it  may  be,  even  its  safety,  through  the 
efficiency  of  the  Army.  .  .  .  If  it  had  been  the 
intention  of  Congress  to  give  to  an  officer  the  right  to 
raise  issues  and  controversies  with  the  board  upon 
the  elements,  physical  and  mental,  of  his  qualifications 
for  promotion  and  carry  them  over  the  head  of  the 
President  to  the  courts,  and  there  litigated,  it  may 
be,  through  a  course  of  years,  upon  the  assertion  of 
error  or  injustice  in  the  board's  rulings  or  decisions, 
such  intention  would  have  been  explicitly  declared. 
The  embarrassment  of  such  a  right  to  the  service, 
indeed  the  detriment  of  it,  may  be  imagined." 
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In  Gentila  v.  Pace,  90  App.  D.  C.  75,  77,  193  F.  2d  924, 
the  court  held  that  Congress  did  not  intend  any  judicial 
review  of  a  military  discharge  even  where  it  was  alleged 
that  the  type  of  discharge  given  was  not  in  accordance 
with  law  or  army  regulations. 

See  also  Goldstein  v.  Johnson,  87  App.  D.  C.  159,  184 
F.  2d  343,  where  the  court  held  that  the  District  Court 
had  no  jurisdiction  of  an  action  for  declaratory  judgment 
and    mandatory    injunction    to    set    aside    a    dishonorable 
discharge  allegedly  given  in  contravention  of  the  Articles 
of  War.    To  the  same  effect  are  Stock  v.  Department  of 
the  Air  Force,  186  F.  2d  968   (C.  A.  4);  and  Reid  v. 
United  States,  161  Fed.  469  (S.  D.  N.  Y.).     In  Levin  v. 
Gillespie,  121  Fed.  Supp.  726  (N.  D.  Cal.)  the  court  issued 
an  injunction  against  discharging  a  soldier  with  an  un- 
desirable discharge.     On  the  authority  of  Nelson  v.  Peck- 
ham,  210  F.  2d  574  (C.  A.  4).     Congress  promptly  nulli- 
fied the  Nelson  decision  by  the  Act  of  June    18,    1954 
(68  Stat.  254,  50  U.  S.  C.  App.  Supp.  II  1952  ed.),  and 
the  District  Court  in  the  Levin  case  thereupon  vacated  the 
injunction.     Furthermore,  the  District  Court  which  de- 
cided the  Levin  case  subsequently   ruled  that  it  had  no 
authority  to  compel  the  Army  to  issue  a  particular  type 
of  discharge.     Marshall  v.  Wyman,  132  Fed.  Supp.   169 
(N.  D.  Cal.).     The  principle  that  courts  may  not  control 
the  exercise  of  discretionary  judgment  is  equally  applic- 
able to  actions  for  declaratory  judgment.     Skelly  Oil  Co. 
V.  Phillips  Petroleum  Co.,  339  U.  S.  667,  671-672;  Cole- 
grove  V.  Green,  328  U.  S.  549,  551-552;  Miguel  v.  Mc- 
Carl,  291  U.  S.  442,  452;  Doehler  Metal  Furn.  Co.  v. 
Warren,  76  App.  D.  C.  60,  129  F.  2d  43,  45. 

Accordingly,  the  District  Court's  dismissal  of  the  com- 
plaint for  lack  of  jurisdiction  should  be  affirmed. 
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VI. 
No  Constitutional  Right  of  Appellant  Has  Been 

Infringed. 

(a)  No  right  secured  to  appellant  by  First  Amendment 
has  been  infringed.  The  only  conceivable  clause  of  the 
First  Amendment  on  which  appellant  can  rely  is  "Con- 
gress shall  make  no  law  .  .  .  abridging  the  freedom 
of  speech  .  .  ."  How  appellant's  freedom  of  speech 
was  abridged  by  conducting  a  hearing  under  SecNavInst. 
5521.6  and  making  certain  recommendations  with  regard 
to  a  possible  discharge  from  the  Naval  Reserve  as  a 
security  risk  is  difficult  to  see. 

The  guarantees  of  the  First  Amendment  do  not  pro- 
hibit the  Secretary  of  the  Navy  from  taking  measures  to 
separate  from  the  Navy  persons  who  in  his  judgment  may 
compromise  the  national  security.  See  Bailey  v.  Richard- 
son, 86  App.  D.  C.  265,  182  F.  2d  63.  Appellant  is  as 
free  to  express  his  opinions  and  political  views  as  before 
he  was  in  the  Naval  Reserve.  His  eventual  discharge, 
if  anything,  will  increase  his  measure  of  personal  freedom. 

Appellant's  argument  apparently  is  that  he  was  given 
consideration  for  discharge  as  "punishment"  for  his  be- 
Hefs  and  associations  during  a  period  when  he  was  in 
the  inactive  Naval  Reserve.  That  argument  quite  mis- 
conceives the  reason  for  the  hearing  of  the  local  security 
board.  The  hearing  was  conducted  because  it  was  be- 
lieved that  he  was  a  security  risk.  His  actions  during 
the  period  he  was  in  inactive  Naval  Reserve  status  were 
merely  evidence  from  which  the  Navy  could  draw  con- 
clusions that  he  was  a  security  risk  in  the  Navy  Reserve. 

The  Navy's  legitimate  concern  with  morale  and  disci- 
pline is  sufficient  justification,  if  one  were  needed,  for  its 
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policy  of  not  giving  security  risks  the  same  award  of 
honorable  service  given  exemplary  Navy  men.  In  the 
words  of  the  Secretary  of  Defense: 

''I  don't  believe  you  can  give  anyone  a  dishonorable 
discharge  for  something  he  did  before  he  was  in  the 
services.  The  best  you  can  do  is  just  get  him  back 
out  again  on  some  kind  of  a  basis  that  neither  puts 
your  stamp  of  approval  on  him  or  gives  him  a  dis- 
honorable discharge.  I  think  it  is  sort  of  an  inter- 
mediate position  you  have  got  to  use.  I  don't  think 
that  anyone  that  is  released  because  he  is  a  security 
risk  or  disloyal  should  be  classified  and  given  an 
honorable  discharge  the  same  as  millions  of  fine 
men  that  have  fought  for  our  nation  and  have  given 
loyal  service."  (Hearing  before  the  Senate  Commit- 
tee on  Armed  Services,  83rd  Cong.,  2d  Sess.  on  S. 
3096,  Doctor  Draft  Act  Amendment,  p.  44.) 

Even  if  it  be  thought,  in  some  manner  not  known  to  us, 
that  giving  appellant  an  undesirable  discharge  limited  his 
freedom  of  speech,  it  was  a  limitation  permissible  under 
the  First  Amendment.  Garner  v.  Board  of  Public  Works 
of  Los  Angeles,  341  U.  S.  716,  721 ;  Adler  v.  Board  of 
Education,  342  U.  S.  485 ;  United  Public  Workers  v. 
Mitchell,  330  U.  S.  75 ;  American  Communications  Assoc. 
V.  Douds,  339  U.  S.  382. 

(b)  Appellant  has  not  been  denied  any  rights  under 
the  Fifth  Amendment.  The  Fifth  Amendment  provides 
that  no  one  shall  be  "deprived  of  life,  liberty  or  property 
without  due  process  of  law."  Obviously  a  discharge  less 
than  honorable  would  not  deprive  the  appellant  of  either 
his  life  or  liberty.  Bailey  v.  Richardson,  86  App.  D.  C. 
at  259,  182  F.  2d  57,  so  the  question  is  whether  it  de- 
prived him  of  "property." 
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A  less  than  honorable  discharge  from  active  duty  does 
render  the  appellant  ineligible  for  such  veterans'  benefits 
as  mustering  out  pay,  payment  for  accrued  leave,  prefer- 
ences in  Federal  employment  and  homestead  preferences, 
but  these  veterans'  benefits,  ".  .  .  are  gratuities.  They 
involve  no  agreement  of  parties;  and  the  grant  of  them 
creates  no  vested  right."  Lynch  v.  United  States,  292 
U.  S.  571,  577;  Slocum  v.  Gray,  86  App.  D.  C.  5,  8,  179 
F.  2d  31,  34.  Consequently  appellant  has  not  been  de- 
prived of  any  "property,"  whether  by  due  process  or  not. 

Further,  appellant  was  not  discharged  from  active  duty 
and  although  he  contends  that  he  will  lose  valuable  rights 
by  being  deprived  of  his  status  as  an  honorably  separated 
veteran  of  World  War  II,  this  statement  is  misleading 
and  false.  At  the  time  that  appellant  was  placed  on  in- 
active duty  his  rights  as  an  honorably  separated  veteran 
of  World  War  II  became  fixed  as  to  all  of  the  sections 
cited  by  appellant  as  benefits  which  have  accrued  to  him 
as  the  result  of  his  service  with  the  Navy  from  1942  to 
1946  [Tr.  6].*  Such  benefits  therein  became  fixed  at 
the  time  he  was  released  from  active  duty  under  the  spe- 
cific provisions  cited  by  appellant. 

Federal  real  estate  loan  benefits  accrued  to  "any  person 
who  shall  have  served  in  the  active  military  or  naval 
service  of  the  United  States  at  any  time  on  or  after  Sep- 
tember 16,  1940,  and  prior  to  the  termination  of  the 
present  war  and  who  shall  have  been  discharged  or  re- 
leased therefrom  under  conditions  other  than  dishonor- 
able:'   (Emphasis  added.)    38  U.  S.  C.  A.  694. 

Hospital,  medical  and  burial  benefits  under  Veterans 
Regulations  6(a)  (38  U.  S.  C.  A.  (C.  12))  may  be  pro- 
vided to  "veterans  of  any  war  .  .  .  not  disho)iorably 
discharged.''    (Emphasis  added.) 
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Special  taxation  and  loan  benefits  in  the  State  of  Cali- 
fornia accrue  to  certain  categories  of  veterans  under 
Article  XII,  Section  l}i  oi  the  California  Constitution 
and  Section  800  Military  and  Veterans  Code  of  California. 
The  wording-  in  both  instances  is  substantially  the  same: 
that  such  benefits  accrue  to  a  wartime  veteran  who  "re- 
ceived an  honorable  discharge  ...  or  who  has  been 
released  from  active  duty  .  .  .  under  honorable  condi- 
tions."   (Emphasis  supplied.) 

Preferential  employment  status  is  granted  to  veterans 
by  the  United  States  and  the  State  of  California.  Those 
entitled  to  Federal  preferences  are  ''those  .  .  .  who 
have  served  on  active  duty  in  any  branch  of  the  Armed 
Forces  of  the  United  States  during  any  war  .  .  .  and 
have  been  separated  therefrom  under  honorable  condi- 
tions." (Emphasis  supplied.)  5  U.  S.  C.  A.  851.  Cali- 
fornia gives  preference  to  veterans  with  the  following 
qualifications : 

".  .  ,  The  veteran  must  have  been  released  from 
the  service  under  conditions  other  than  dishonorable." 
(Emphasis  supplied.) 

Selective  Training  and  Service  Act  of  1940.  (Govt.  Code, 
Sees.  18540,  18540.1,  18540.2,  18540.3,  18540.4,  18541, 
18971,  18973  and  18974.) 

Finally,  considering  the  multitude  of  factors  which  may 
be  properly  taken  into  account  in  considering  whether 
one  in  the  military  service  is  a  security  risk,  the  various 
acts  and  associations  set  forth  in  Defense  Directive  5210.9 
are  as  specific  as  could  be  reasonably  be  expected.  No 
more  precious  and  definite  listing  of  relevant  factors  is 
possible  or  even  necessary,  hence,  even  if  the  constitu- 
tional doctrine  of  vagueness  has  any  application  to  this 
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type  of  administrative  instruction  the  requirements  of 
that  doctrine  would  be  met.  Lichter  v.  United  States, 
334  U.  S.  742;  American  Power  Co.  v.  S.  E.  C,  329 
U.  'S.  90,  104;  Sunshine  Anthracite  Coal  Co.  v.  Adkins, 
310  U.  S.  381;  0pp.  Cotton  Mills  v.  Administrator,  312 
U.  S.  126;  Yakus  v.  United  States,  321  U.  S.  414,  423- 
424;  United  States  v.  Rock  Royal  Co-op,  307  U.  S.  533, 
574;  Hampton  &  Co.  v.  United  States,  276  U.  S.  393. 

Accordingly  the  threat  of  a  hearing  and  possible  dis- 
charge other  than  honorable  did  not  violate  any  of  ap- 
pellant's constitutional  rights. 

Conclusion. 

The  judgment  below  should  be  affirmed  on  the  ground 
that  issues  presented  herein  are  moot;  that  the  District 
Court  lack  authority  to  compel  the  Secretary  of  the  Navy 
to  issue  any  particular  kind  of  discharge;  and  that  until 
all  administrative  processes  were  complete  the  matter 
was  not  ripe  for  equity  intervention. 

Respectfully  submitted, 

Laughlin  E.  Waters, 

United  States  Attorney, 
Max  F.  Deutz, 

Assistant  U.  S.  Attorney, 
Chief,  Civil  Division, 

Edwin  H.  Armstrong, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Appellees. 


APPENDIX  1. 

Department  of  the  Navy 
Office  of  the  Secretary 
Washington  25,  D.  C. 

SECNAV   5521.6 
Pers-18-sem 
23  June  1954 

SECNAV  Instruction  5521.6 
From:  Secretary  of  the  Navy 
To:       All  Ships  and  Stations 

Subj :    Navy  and  Marine  Corps  Military  Personnel  Se- 
curity Program 

I.     General 

1.  Purpose.  The  purpose  of  this  Instruction  is  to 
revise  and  restate  naval  security  policies  and  procedures 
with  reference  to  acceptance,  separation,  retention,  and 
assignment  of  Navy  and  Marine  Corps  personnel  where 
credible  information  indicates  their  acceptance  or  retention 
may  not  be  clearly  consistent  with  the  interests  of  national 
security. 

2.  Cancellation.  SECNAV  letter  Pl-6  dated  10 
January  1949  (NDB  Jan-Jun  1949,  49-15,  p.  6), 
BUPERS  Circular  Letter  4-49  (NDB  Jan-Jun  1949, 
49-27,  p.  109),  and  MARCORPS  General  Order  101 
are  hereby  cancelled  and  superseded. 

3.  Scope.  This  Instruction  is  applicable  to  all  per- 
sonnel of  the  Navy  and  of  the  Marine  Corps  (including 
the  Coast  Guard  when  the  Coast  Guard  is  operating  under 
the  Department  of  the  Navy),  including  Reserve  com- 
ponents of  both,  officer  and  enlisted,  active,  retired,  and 
inactive,  and  to  all  persons  applying  for  appointment  or 
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enlistment  in,  or  in  process  of  induction  into,  any  com- 
ponent of  the  Navy  or  of  the  Marine  Corps.  The  re- 
sponsibility for  implementation  of  this  program  is  vested 
for  members  of  the  Navy,  in  the  Chief  of  Naval  Person- 
nel, and,  for  members  of  the  Marine  Corps,  in  the  Com- 
mandant of  the  Marine  Corps. 

4.  Pending  Cases.  Cases  already  processed  to  the 
point  of  delivery  to  the  individual  of  narrative  statement 
and  interrogatories,  as  of  the  effective  date  of  this  In- 
struction may  be  completed  in  accordance  with  previously 
existing  instructions.  Action  on  all  other  cases  will  be 
initiated  or  continued  in  accordance  herewith. 

5.  Policy  and  Standard.  The  Department  of  the  Navy 
holds  that  the  standard  for  appointment,  enlistment,  or 
retention  of  any  individual  into,  or  in,  any  component  of 
the  Navy  or  of  the  Marine  Corps  shall  be  that  his  pros- 
pective or  continued  utilization  in  the  naval  service  is 
clearly  consistent  with  the  interests  of  national  security. 
As  used  herein,  the  term  ''national  security"  relates,  inter 
alia,  to  the  protection  and  preservation  of  the  military, 
economic,  and  productive  strength  of  the  United  States, 
including  the  security  of  the  Government  in  domestic  and 
foreign  affairs  against  or  from  espionage,  sabotage,  and 
subversion,  and  any  and  all  acts  designed  to  weaken  or 
destroy  the  United  States. 

6.  Criteria  for  Application  of  Standard.  In  making 
determinations  of  consistency  of  service  with  the  interests 
of  national  security,  account  shall  be  taken  of  the  sensi- 
tivity of  positions  held  and  of  those  which  the  individual 
concerned  might  reasonably  be  expected  to  hold  in  the 
service  throughout  his  continuation  therein.  In  this  con- 
nection, an  officer  or  warrant  officer  of  any  component  of 
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the  Navy  or  Marine  Corps  holds  a  sensitive  position  by 
virtue  of  his  commission  or  warrant,  regardless  of  the 
duties  and  responsibilities  of  his  assignment.  Likewise, 
an  enlisted  member  whose  quahfications  would  normally 
require  that  he  have  access  to  classified  information  or 
material  will  be  considered  to  hold  a  sensitive  position  re- 
gardless of  the  duties  and  responsibilities  of  his  assign- 
ment. 

7.  Classes  of  Activities,  Associations,  and  Attributes 
To  Be  Considered  in  Applying  Criteria.  The  ultimate 
determination  of  whether  acceptance  into,  or  rejection 
from,  service  in  the  Navy  or  Marine  Corps  is  clearly 
consistent  with  the  interests  of  national  security  must  be 
based  upon  an  overall  common  sense  evaluation  of  all 
available  information  concerning  an  individual.  The  ac- 
tivities, associations,  and  attributes  listed  below,  whether 
current  or  past,  and  while  not  all  inclusive,  are  of  varying 
degrees  of  seriousness,  and  warrant  initiation  of  action 
to  efifect  such  determination  with  regard  to  the  hazard 
to  national  security  actually  presented. 

a.  Activities,  Associations,  and  Attributes  of  Primary 
Security  Significance.  Activities,  associations,  and  attri- 
butes of  primary  security  significance  include,  but  are  not 
limited  to,  the  following: 

(1)  Commission  of  any  act  of  sabotage,  espionage, 
treason,  or  sedition,  or  attempts  thereat  or  preparation 
therefor,  or  conspiring  with  or  aiding  or  abetting  another 
to  commit  or  attempt  to  commit  any  act  of  sabotage, 
espionage,  treason,  or  sedition. 

(2)  Establishing  or  continuing  a  sympathetic  associa- 
tion with  a  saboteur,  spy,  traitor,  seditionist,  anarchist, 
or  revolutionist,  or  with  an  espionage  or  other  secret  agent 
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or  representative  of  a  foreign  nation,  or  any  representative 
of  a  foreign  nation  whose  interests  are  inimical  to  the 
interests  of  the  United  States,  or  with  any  person  who 
advocates  the  use  of  force  or  violence  to  overthrow  the 
Government  of  the  United  States  or  the  alteration  of  the 
form  of  Government  of  the  United  States  by  unconsti- 
tutional means. 

(3)  Advocacy  of  use  of  force  or  violence  to  overthrow 
the  Government  of  the  United  States,  or  of  the  alteration 
of  the  form  of  Government  of  the  United  States  by  un- 
constitutional means. 

(4)  Membership  in,  or  affiliation  or  sympathetic  asso- 
ciation with,  any  foreign  or  domestic  organization,  asso- 
ciation, movement,  group  or  combination  of  persons  which 
is  totalitarian,  Fascist,  Communist,  or  subversive,  or  which 
has  adopted,  or  shows,  a  policy  of  advocating  or  approv- 
ing the  commission  of  acts  of  force  or  violence  to  deny 
other  persons  their  rights  under  the  Constitution  of  the 
United  States,  or  which  seeks  to  alter  the  form  of  Gov- 
ernment of  the  United  States  by  unconstitutional  means. 
(An  organization,  movement,  or  group,  officially  desig- 
nated by  the  Attorney  General  of  the  United  States  to  be 
totalitarian,  Fascist,  Communist,  or  subversive,  to  advo- 
cate or  approve  forcible  or  violent  denial  of  Constitutional 
rights,  or  to  seek  alteration  of  the  form  of  Government 
of  the  United  States  by  unconstitutional  means,  shall  be 
presumed  to  be  of  a  character  thus  designated  until  the 
contrary  be  established.  However,  it  should  also  be  noted 
that  there  are  many  organizations  of  a  highly  suspect 
character  which  have  not  been  officially  designated  as  sub- 
versive, and  the  nonappearance  of  a  given  organization  on 
the  Attorney  General's  list  does  not  necessarily  mean  that 
the  organization  may  not  be  subversive.) 
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(5)  Performing  or  attempting  to  perform  his  duties, 
or  otherwise  acting,  so  as  to  serve  the  interests  of  another 
government  in  preference  to  the  interests  of  the  United 
States. 

(6)  Failure  or  refusal  to  sign  loyalty  certificate  DD 
Form  98;  pleading  protection  of  the  Fifth  Amendment 
or  of  article  31,  Uniform  Code  of  Military  Justice,  in 
refusing  to  completely  answer  questions  contained  in  DD 
Forms  98,  390,  or  398;  pleading  protection  of  the  Fifth 
Amendment  or  of  article  31,  Uniform  Code  of  Military 
Justice,  or  otherwise  failing  or  refusing  to  answer  any 
pertinent  question  propounded  in  the  course  of  an  official 
investigation,  interrogation,  or  examination,  conducted  for 
the  purpose  of  ascertaining  the  existence  or  extent,  or 
both,  of  conduct  of  the  nature  described  in  (1)  through 
(5)  above,  and  (7)  through  (13)  below. 

(7)  Participation  in  the  activities  of  an  organization 
as  a  front  for  an  organization  referred  to  in  (4)  above, 
when  his  personal  views  were  sympathetic  to  the  sub- 
versive purposes  of  such  organization. 

(8)  Participation  in  the  activities  of  an  organization 
with  knowledge  that  it  had  been  infiltrated  by  members 
of  subversive  groups  under  circumstances  indicating  that 
the  individual  was  a  part  of,  or  sympathetic  to,  the  in- 
filtrating element  or  sympathetic  to  its  purposes. 

(9)  Participation  in  the  activities  of  an  organization 
referred  to  in  (4)  above,  in  a  capacity  where  he  should 
reasonably  have  had  knowledge  of  the  subversive  aims 
or  purposes  of  the  organization. 

(10)  Sympathetic  association  with  a  member  or  mem- 
bers of  an  organization  referred  to  in  (4)  above. 


(11)  Currently  maintaining  a  close  continuing  asso- 
ciation with  a  person  who  has  engaged  in  activities  or  as- 
sociations of  the  type  referred  to  in  (1)  through  (8) 
above.  A  close  continuing  association  may  be  considered 
to  exist  if  the  individual  lives  in  the  same  residence  as, 
frequently  visits,  or  frequently  communicates  with,  such 
person. 

(12)  Close  continuing  association  of  the  type  described 
in  (11)  above,  even  though  later  separated  by  distance, 
if  the  circumstances  indicate  that  renewal  of  the  associa- 
tion is  probable. 

(13)  Any  facts  other  than  as  set  forth  in  subparagraph 
b  below,  which  furnish  reason  to  believe  that  the  indivi- 
dual may  be  subjected  to  coercion,  influence,  or  pressure 
which  may  cause  him  to  act  contrary  to  the  best  interests 
of  national  security.  Among  matters  which  should  be 
considered  in  this  category  would  be  the  presence  of  a 
spouse,  parent,  brother,  sister,  or  offspring  in  a  nation, 
a  satellite  thereof,  or  an  occupied  area  thereof,  whose 
interests  are  inimical  to  the  interests  of  the  United  States. 

b.  Activities,  Associations,  and  Attributes  Primarily 
Indicative  of  Military  Unfitness.  There  follows  an  out- 
line of  certain,  but  not  all-inclusive,  classes  of  activities, 
associations,  and  attributes,  which,  if  present  independent- 
ly of  any  matters  of  the  type  outlined  in  subparagraph  a 
above,  should  be  considered  in  the  first  instance  for  dis- 
position in  accordance  with  other  regulations  and  instruc- 
tions. In  cases  wherein  any  of  the  following  exist  in 
combination  with  one  or  more  of  the  matters  set  forth 
in  subparagraph  a  above,  the  Chief  of  Naval  Personnel 
or  the  Commandant  of  the  Marine  Corps,  as  appropriate, 
will  determine  whether,  in  the  first  instance,  action  shall 
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be  initiated  under  this,  or  other,  regulations  and  instruc- 
tions.    These  activities,  associations,  and  attributes  are: 

(1)  Willful  violation  or  disregard  of  security  regula- 
tions. 

(2)  Intentional  unauthorized  disclosure  to  any  person 
of  classified  information,  or  of  other  information  dis- 
closure of  which  is  prohibited  by  law. 

(3)  Any  deliberate  misrepresentation,  falsification,  or 
omission  of  material  fact. 

(4)  Any  criminal,  infamous,  dishonest,  immoral,  or 
notoriously  disgraceful  conduct,  habitual  use  of  intoxicants 
to  excess,  drug  addiction,  or  sexual  perversion. 

(5)  All  other  behavior,  activities,  or  associations  which 
tend  to  show  that  the  member  is  not  reliable  or  trust- 
worthy. 

c.  Fraud.  Concealment  of,  misrepresentation  with  re- 
gard to,  or  failure  fully  to  disclose,  present  or  previous 
conduct  or  associations  of  the  character  set  forth  above, 
in  making  application  for  enlistment  or  appointment  in 
any  component  of  the  naval  service,  is  hereby  denominated 
fraudulent,  and  action  shall  be  taken  in  the  naval  service, 
or  the  facts  made  known  to  appropriate  civil  authority,  as 
the  law  may  provide  in  such  cases. 

8.  Investigative  Responsibility.  The  Director  of  Naval 
Intelligence  is  responsible  for  providing  investigative 
coverage  of  the  matters  referred  to  in  subparagraph  7a, 
subsections  (1)  through  (13),  in  cases  involving  members 
or  prospective  members  of  any  component  of  the  Navy 
or  Marine  Corps.  The  Director  of  Naval  Intelligence 
will  also  provide  investigative  assistance  in  the  categories 
enumerated  in  paragraph  7b,  when  so  requested.     Con- 


fidential  informants  and  investigative  techniques  available 
to  and  utilized  by  Naval  Intelligence  will  not  be  disclosed 
to  the  boards.  However,  Naval  Intelligence  will,  when- 
ever practicable,  provide  such  information  relating  to  the 
reliability  of  its  sources  as  may  be  of  assistance  to  the 
boards  in  arriving  at  a  determination. 

9.  Reporting  of  Information.  It  shall  be  the  duty  of 
every  member  of  the  Navy  and  of  the  Marine  Corps, 
regardless  of  status  or  component,  to  report  to  his  com- 
manding officer  any  information  coming  to  his  attention 
which  indicates  a  probability  of  any  activity,  association, 
or  attribute  of  the  character  outlined  in  paragraph  7  above 
on  the  part  of  any  member  of  the  Armed  Forces,  or  which 
otherwise  indicates  that  retention  of  such  member  may  not 
be  clearly  consistent  with  the  interests  of  national  security. 
Commanding  officers  to  whom  such  a  report  is  made  shall 
advise  a  representative  of  Naval  Intelligence  thereof  at 
the  first  opportunity  in  the  event  the  report  encompasses 
any  of  the  matters  set  forth  in  subparagraph  7a.  When 
representatives  of  Naval  Intelligence  are  not  available 
without  unreasonable  delay  or  inconvenience,  such  reports 
shall  be  made  directly  to  the  Director  of  Naval  Intelli- 
gence, Department  of  the  Navy,  Washington  25,  D.  C, 
via  such  direct  media  as  best  assure  minimal  publication 
of  such  information.  No  action  should  be  taken,  prior 
to  consultation  with  a  representative  of  Naval  Intelli- 
gence, which  might  apprise  any  individual  that  he  is  under 
suspicion,  regarding  matters  covered  by  subparagraph  7a, 
unless  security  of  the  command  or  the  national  interests 
render  such  action  imperative. 
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11.     Security  Boards 

10.  General.  For  the  consideration  and  disposition  of 
cases  arising  under  this  Instruction,  security  boards  shall 
be  estabHshed  and  variously  utilized  as  herein  directed 
or  as  circumstances  may  require.  All  officers  of  the  Navy 
and  Marine  Corps,  and  components  thereof,  on  active  duty, 
except  those  serving  on  duty  with  Naval  Intelligence,  shall 
be  eligible  for  membership  on  such  boards.  In  addition, 
civilian  officers  (appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate)  of  the  Office  of  the 
Secretary  of  the  Navy  shall  be  eligible  for  membership 
on  the  departmental  security  boards,  hereinafter  described. 
In  each  case  involving  a  possibility  of  recommendation 
by  a  security  board  for  discharge  or  involuntary  release 
from  active  duty,  of  a  member  of  a  Reserve  component, 
the  membership  of  such  board  shall  include  a  majority 
of  members  of  the  same  component  and  all  members 
shall  be  senior  to  the  member  concerned. 

a.  Local  Security  Boards.  These  boards  may  be  con- 
vened by  commands  authorized  to  convene  general  courts- 
martial  when  requested  to  do  so  by  the  Secretary  of  the 
Navy,  the  Chief  of  Naval  Personnel,  or  the  Commandant 
of  the  Marine  Corps,  as  appropriate,  and  all  such  com- 
mands are  hereby  designated  competent  authority  to  con- 
vene boards  of  officers  for  these  purposes.  Such  local 
security  boards  shall  be  composed  of  three  or  more  officers 
subject  to  the  jurisdiction  of  the  convening  authority. 
However  constituted,  such  boards  shall  be  directed  to  the 
end  of  obtaining  factual  findings  and  unbiased  opinions 
by  the  members  thereof  that  the  individuals  whose  cases 
are  under  consideration  are  or  are  not  persons  whose  con- 
tinued services  are  clearly  consistent  with  the   interests 
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of  national  security.  When  separation  of  an  individual 
is  recommended,  these  boards  shall  render  an  opinion  as 
to  the  type  of  discharge  deemed  appropriate. 

b.  Bureau  and  Headquarters  Security  and  Screening 
Boards.  These  boards  shall  be  convened  by  the  Chief 
of  Naval  Personnel  or  the  Commandant  of  the  Marine 
Corps,  as  required,  who  are  hereby  designated  as  com- 
petent authority  to  convene  boards  of  officers  for  these 
and  other  purposes.  Such  Bureau  and  Headquarters 
security  boards  shall  be  composed  of  three  or  more  officers 
serving  in  the  Bureau  of  Naval  Personnel  or  in  Head- 
quarters, U.  S.  Marine  Corps,  or  in  bureaus  or  offices  of 
the  Department  of  the  Navy.  However  constituted,  these 
boards  will  variously  function  as  initial,  intermediate,  or 
final  administrative  processing  bodies,  and  as  intermediate 
and  final  review  bodies  in  consideration  of  cases  arising 
under  this  Instruction.  Actions  which  may  be  recom- 
mended by  these  boards  shall  include,  but  not  be  limited 
to,  the  following: 

(1)  Referral  of  cases  to  the  Secretary  of  the  Navy 
for  consideration  by  a  departmental  security  board;  re- 
ferral of  cases  to  commands  authorized  to  convene  general 
courts-martial,  or  to  commanding  officers,  for  action  under 
UCMJ  or  by  local  security  boards. 

(2)  Acceptance,  rejection,  retention,  promotion,  ter- 
mination of  temporary  appointment,  separation  from  ac- 
tive duty,  retirement,  separation,  granting  and  denial  and 
revocation  of  security  clearances,  restriction  and  removal 
of  restriction  on  duty  assignments,  characterization  of 
separation,  and  other  administrative  action  authorized  by 
law  with  respect  to  members  or  prospective  members  of 
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the  Navy   or   the   Marine    Corps,    including   components 
thereof,  whose  cases  may  be  under  consideration. 

(3)  Temporary  assignment  of  individual  members  of 
the  Navy  or  the  Marine  Corps  to  specially  controlled  duty 
pending  further  investigation  or  development  of  additional 
information.  Indefinite  assignment  to  such  duty  will  be 
made  only  as  prescribed  by  the  Secretary  of  the  Navy. 

c.  Department  of  the  Navy  Security  Boards.  These 
boards  shall  be  convened  by  the  Secretary  of  the  Navy  and 
shall  be  composed  of  three  or  more  officers  of  the  naval 
service.  A  civilian  officer  (appointed  by  the  President 
with  the  advice  and  consent  of  the  Senate)  of  the  Office  of 
the  Secretary  of  the  Navy  may  be  appointed  a  member. 
However  constituted,  these  boards  may  perform  any  of 
the  functions  of  a  local  security  board  and/or  a  Bureau 
or  Headquarters  board  and  shall  possess  all  of  the  powers 
and  authority  incident  thereto.  In  addition,  these  boards 
may  function  as  final  review  bodies  with  respect  to  cases 
which  have  been  processed  through  Bureau  or  Head- 
quarters security  boards. 

Referral  of  cases  to  these  boards  should  be  held  to  a 
minimum  in  instances  other  than  those  presenting  sub- 
stantial differences  of  opinion  between  or  among  members 
of  other  boards  and/or  convening  and  any  reviewing  au- 
thorities. 

III.     Administrative  and  Board  Procedures 

11.  Initial  Action.  Processing  of  a  case  coming  under 
the  purview  of  this  Instruction  will  follow  the  adminis- 
trative and  board  procedures  outlined  below: 

a.  On  receipt  of  credible  information  reflecting  doubt 
on  the  acceptance  of  persons  for,  or  the  continuation  of 
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members  in,  the  naval  service  from  the  viewpoint  of  in- 
terest of  national  security,  the  Chief  of  Naval  Personnel 
or  the  Commandant  of  the  Marine  Corps  may  take  such 
action  as  appears  appropriate  and/or  such  information 
may  be  presented  to  a  Bureau  or  Headquarters  security 
board. 

(1)  On  the  basis  of  a  review  of  all  pertinent  informa- 
tion in  such  case  the  board  will  recommend  appropriate 
action  to  the  Chief  of  Naval  Personnel  or  the  Command- 
ant of  the  Marine  Corps.  Such  recommendations  may  in- 
clude, but  are  not  limited  to,  the  following: 

(a)  That  further  investigation  be  undertaken;  or 

(b)  That  sufficient  credible  evidence  having  probative 
value  is  available  and  usable  to  warrant  that  court-martial 
proceedings  be  initiated;  or 

(c)  That  administrative  action  looking  toward  possible 
separation  of  the  member  be  undertaken;  or 

(d)  That  an  applicant  be  rejected;  or 

(e)  That  the  case  be  closed,  without  prejudice  to  the 
individual,  on  the  grounds  that  further  processing  under 
this  Instruction  appears  unwarranted;  or 

(f)  That  the  case  be  referred  to  the  Judge  Advocate 
General  for  consideration  of  referral  thereof  to  appro- 
priate Federal  or  State  civil  authority;  or 

(g)  That  specified  other  administrative  action  be  under- 
taken. 

(2)  In  each  case  in  which  a  Bureau  or  Headquarters 
security  board  recommends  that  administrative  action 
looking  toward  possible  separation  of  the  member  be 
undertaken,  said  board  shall  render  an  opinion  as  to  the 
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character  and  type  of  resignation  (officer)  or  agreement 
to  accept  discharge  (enlisted)  to  be  offered  to  the  mem- 
ber concerned  in  lieu  of  undergoing  administrative  proc- 
essing. 

(3)  After  consideration  of  the  board's  recommenda- 
tions, by  the  Chief  of  Naval  Personnel  or  the  Command- 
ant of  the  Marine  Corps,  such  actions  may  be  taken  as  he 
may  deem  appropriate,  which  may  include,  but  are  not 
limited  to,  the  following: 

(a)  The  member  may  be  assigned  to  specially  controlled 
duty  pending  completion  of  investigation  or  other  adminis- 
trative action. 

(b)  The  member  may  be  assigned  or  reassigned  to 
normal  duties  with  concommitant  eligibility  for  such 
clearance  by  his  commanding  officer  as  may  be  required 
therefor. 

(c)  The  case  may  be  referred  to  the  Secretary  of  the 
Navy  for  his  consideration  and  concurrence  or  noncon- 
currence  with  the  approved  recommendation. 

(d)  The  appropriate  command  may  be  directed  to 
initiate  action  with  a  view  toward  trial  by  courts-martial. 

(e)  The  appropriate  authority  may  be  directed  or 
requested  to  initiate  administrative  action  as  hereinafter 
described  looking  toward  separation  of  the  member. 

(f)  The  applicant  may  be  accepted  or  rejected  as 
appropriate. 

(g)  Other  administrative  action  be  initiated. 

12.     Hearing  Procedures 

a.  Should  administrative  action  toward  possible  sepa- 
ration of  an  individual  be   recommended   and  approved, 
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the  Chief  of  Naval  Personnel  or  the  Commandant  of  the 
Marine  Corps,  as  appropriate,  will  request  from  the  Di- 
rector of  Naval  Intelligence,  an  unclassified  narrative 
statement  of  fact  as  disclosed  by  investigation,  together 
with  unclassified  written  interrogatories  drafted  with  a 
view  toward  giving  the  individual  an  opportunity  to  pre- 
sent, in  a  logically  coherent  manner,  the  matter  within 
his  knowledge  corroborating,  explaining,  or  tending  to 
refute,  assertions  made  or  inferences  arising  from  allega- 
tions made  in  the  narrative  statement  of  fact.  The  Di- 
rector of  Naval  Intelligence  shall  not  furnish  such  nar- 
rative statement  of  fact  and  interrogatories,  however, 
unless  and  until  he  is  satisfied  that  administrative  proc- 
essing of  the  individual  concerned  will  not  materially  im- 
pede or  compromise  any  impending  prosecutions  or  in- 
vestigations by  any  Federal  agency.  The  Director  of 
Naval  Intelligence  will  cause  to  be  forwarded  to  the  ap- 
propriate district  intelligence  officer  the  individual's  in- 
vestigative case  file  or  copies  thereof.  Such  district  intelli- 
gence officer  shall  make  this  case  file  available  to  the 
local  security  board,  together  with  instructions  governing 
its  use  and  disclosure  of  its  contents.  Each  member  of 
the  local  security  board  shall  study  the  file  prior  to  the 
hearing  of  the  case. 

b.  Upon  receipt  of  the  narrative  statement  of  facts 
together  with  suitable  interrogatories,  the  Chief  of  Naval 
Personnel  or  the  Commandant  of  the  Marine  Corps,  as 
appropriate,  shall  transmit  such  narrative  statement  of 
fact  and  interrogatories  to  an  appropriate  general  court- 
martial  convening  authority,  or  to  the  individual  con- 
cerned via  the  chain  of  command  in  case  the  local  security 
board  is  convened  at  Bureau  or  Headquarters  level.  Such 
narratives  and  interrogatories  are  considered  to  be  per- 


—15— 

sonal  in  nature  and  full  consideration  should  be  given  to 
protecting  the  rights  of  the  individual  by  privacy  in  ad- 
ministrative handling. 

c.  Such  general  court-martial  convening  authority,  or 
the  Chief  of  Naval  Personnel,  or  the  Commandant  of  the 
Marine  Corps,  as  appropriate,  shall  transmit  the  narrative 
statement  of  facts  and  interrogatories  to  the  individual 
concerned,  and  shall  appoint  a  local  security  board.  The 
letter  of  transmittal  shall  conform  in  substance  to  appen- 
dix 1  and  in  each  case  a  personal  hearing  will  be  ofifered. 
The  respondent  will  be  furnished  military  counsel  upon 
his  request  and  may  select  such  counsel,  if  the  individual 
selected  is  reasonably  available.  Civilian  counsel,  if  de- 
sired, will  be  at  his  own  expense.  The  board  will  assist 
him  in  procuring  witnesses  who  are  reasonably  available 
but  he  will  not  be  entitled  to  reimbursement  for  expenses 
incurred  incident  to  their  appearance. 

d.  Officers  of  the  naval  service  who  desire  to  resig-n, 
or  enlisted  men  who  agree  to  accept  discharge,  after 
receipt  of  a  narrative  statement  and  interrogatories,  in 
lieu  of  undergoing  subsequent  stages  of  administrative 
processing  under  this  Instruction  may  forward  a  tender  of 
resignation  to  the  Secretary  of  the  Navy  or  agreement  to 
accept  discharge  to  the  Chief  of  Naval  Personnel  or  the 
Commandant  of  the  Marine  Corps,  as  appropriate.  The 
tender  of  resignation  or  agreement  to  accept  discharge 
will  be  in  one  of  three  forms :  honorable,  under  honorable 
conditions,  or  under  other  than  honorable  conditions. 
Decision  as  to  the  form  of  tender  or  agreement  to  be 
offered  to  the  respondent  shall  be  made  by  the  Chief  of 
Naval  Personnel  or  the  Commandant  of  the  Marine  Corps, 
as  appropriate,  based  on  a  careful  evaluation  of  the  nature 
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and  extent  of  all  the  credible  information  available.  When 
the  narrative  statement  and  interrogatories  are  trans- 
mitted to  the  member  concerned  he  shall  also  be  fur- 
nished a  sample  (enclosure  (4)  to  appendix  1)  of  the 
form  of  tender  or  agreement,  which,  in  the  absence  of 
later  pertinent  information,  will  be  acceptable  to  the 
Department.  In  the  event  the  member  is  informed  here- 
under that  only  a  tender  of  a  resignation  or  agreement 
to  accept  discharge  under  honorable  conditions  with  a 
general  discharge  certificate  or  under  other  than  honor- 
able conditions  is  acceptable,  he  will  be  further  advised 
that  departmental  authority  has  discretionary  power  to 
effect  or  direct  separation  in  higher  form,  notwithstanding 
the  form  of  submission,  and  that  he  may  forward  with 
such  tender  or  agreement,  a  written  statement  in  his  own 
behalf,  setting  forth  any  matter  which  he  desires  to  pre- 
sent for  consideration  by  departmental  authority. 

e.  If  a  response  to  the  letter  transmitting  the  narra- 
tive statement  and  interrogatory  is  received,  accompanied 
by,  or  in  the  form  of  a  resignation  or  agreement  to  ac- 
cept discharge  (substantially  in  the  form  of  the  sample 
offered)  the  command  will  forward  the  resignation  or 
agreement  and  withhold  further  action  pending  Bureau 
or  Headquarters  instructions. 

f.  In  any  of  the  following  cases,  the  command  shall 
address  a  notice  of  hearing  to  the  individual,  conforming 
in  substance  to  appendix  2.  The  board  shall  convene  at 
the  time  and  place  stated  in  the  notice,  and  shall  conduct 
a  personal  hearing  in  accordance  with  the  provisions  of 
appendix  3,  whether  or  not  the  individual  has  acknowl- 
edged notice  of  the  hearing.  In  addition,  specific  proce- 
dures are  outlined  for  each  situation  as  follows: 
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(1)  Upon  lapse  of  the  time  allotted  without  receipt  of 
any  response  from  the  individual  concerned  the  local 
security  board  shall  be  so  notified  and  thereafter  convene 
and,  on  the  basis  of  such  information  as  is  available,  make 
findings,  opinions,  and  recommendations  regarding  reten- 
tion or  separation  of  the  individual  and  the  type  and 
character  of  separation  if  recommended. 

(2)  If  a  response  to  the  letter  transmitting  the  narra- 
tive statement  and  interrogatory  is  received  with  no  re- 
quest for  a  personal  hearing,  the  local  security  board  shall 
be  so  notified  and  thereafter  convene  and,  on  the  basis 
of  such  information  as  is  available,  including  the  response 
above  mentioned  and  any  material  presented  at  the  hear- 
ing, make  findings,  opinions,  and  recommendations  as 
above. 

(3)  If  a  response  to  the  letter  transmitting  the  narra- 
tive statement  and  interrogatory  is  received,  with  a  re- 
quest for  a  hearing,  such  request  shall  be  granted. 

g.  The  transmitting  command  is  authorized  to  grant 
reasonable  extensions  of  time  to  individuals  in  answer- 
ing the  narrative  statement  and  interrogatories,  or  in  ap- 
pearing before  the  local  security  board.  Department  of 
Defense  policy,  however,  limits  the  time  which  may  be 
afforded  the  individual  to  present  his  cause  to  15  days, 
and  permits  a  period  in  excess  thereof  to  be  granted 
"only  in  case  of  a  showing  of  vital  need."  This  normal 
limit  of  15  days  is  considered  to  include  time  allotted 
for  both  preparation  of  written  response  to  narrrative 
statements  and  interrogatories  and  preparation  of  any 
written  and/or  verbal  presentation  to  be  made  by  or  on 
behalf  of  the  individual  concerned  before  any  board. 
"Vital  need"  is  deemed  to  preclude  any  extension  to  meet 
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the  convenience  of  the  individual  concerned  or  counsel 
representing  him.  "Vital  need"  will  include  inability 
of  the  individual  to  attend  a  hearing  by  reason  of  serious 
illness,  attested  by  certificate  of  a  reputable  attending 
medical  practitioner,  or  desire  to  procure  evidence  or  testi- 
mony, if  it  appears  from  an  affidavit  by  the  individual 
that  such  evidence  would  be  uniquely  material  and  could 
not  be  satisfactorily   supplied   by   stipulation. 

h.  The  convening  authority  shall  review  the  record 
of  the  local  security  board,  and  may,  to  any  extent  deemed 
necessary,  return  the  case  to  the  board  for  revision, 
clarification,  amplification,  explanation,  or  reconsideration 
of  its  findings,  opinions,  or  recommendations,  or  any 
aspect  thereof.  The  convening  authority  may  not,  how- 
ever, direct  the  board  or  any  member  thereof  to  return 
any  revised  finding,  opinion,  or  recommendation  which 
would  be  inconsistent  with  the  clear  intent  of  one  which 
they  or  he  have  or  has  expressed.  The  record,  together 
with  the  action  and  comment  of  the  convening  authority 
thereon  shall  be  transmitted  to  the  Chief  of  Naval  Per- 
sonnel or  the  Commandant  of  the  Marine  Corps,  as  ap- 
propriate, for  further  review  by  a  Bureau  or  Headquarters 
security  board. 

i.  After  review,  a  Bureau  or  Headquarters  security 
board  shall  make  findings  and  render  an  opinion  as  to 
whether  the  retention  in  the  service  of  the  individual 
concerned  is  clearly  consistent  with  the  interests  of  na- 
tional security.  If  such  retention  in  the  opinion  of  the 
board,  be  not  clearly  consistent  with  the  interests  of 
national  security,  the  board  shall  recommend  separation 
and  shall  render  an  opinion  as  to  the  type  and  character 
of  such  separation. 
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j.  The  Chief  of  Naval  Personnel  or  the  Commandant 
of  the  Marine  Corps  shall  thereupon  review  the  entire 
record,  including  the  investigative  file  concerning  the  in- 
dividual, and  shall  take  or  initiate  action  which  may  in- 
clude, but  not  be  limited  to,  the  following: 

(1)  Initiate  action  to  cause  the  individual  to  be  sepa- 
rated from  the  service  with  an  appropriate  discharge  in 
conformity  with  then  existing  law  and  regulations;  or 

(2)  Cause  the  individual  to  be  retained  in  the  service 
with  concomitant  eligibility  for  such  clearance  by  his 
commanding  officer  as  may  be  required;  or 

(3)  Forward  the  record,  together  with  any  comments 
or  opinions  or  recommendations  to  the  Secretary  of  the 
Navy  for  consideration  of  referral  to  the  departmental 
security  board. 

k.  The  Secretary  of  the  Navy,  in  cases  which  are 
referred  to  him,  will,  with  or  without  referral  to  the  de- 
partmental security  board: 

(1)  Return  the  record  to  the  Chief  of  Naval  Personnel 
or  to  the  Commandant  of  the  Marine  Corps,  as  appro- 
priate, for  final  determination;  or 

(2)  Direct  the  separation  of  the  individual  from  the 
service  with  an  appropriate  discharge  in  conformity  with 
then  existing  law  and  regulations;  or 

(3)  Direct  the  retention  of  the  individual  in  the  service 
with  concomitant  eligibility  for  such  clearance  by  his  com- 
manding officer  as  may  be  required. 

13.  Effect  of  Final  Decision.  Upon  completion  of 
review  of  cases  arising  under  this  Instruction,  the  deci- 
sion of  the  Chief  of  Naval  Personnel  or  the  Commandant 
of  the  Marine  Corps,  as  appropriate,  or  by  the  Secretary 
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of  the  Na\7',  shall  be  conclusive  and  bindings  throughout 
the  naval  service,  in  the  absence  of  subsequently  developed 
information  substantially  controverting  the  earlier  finding, 

a.  The  command  having  jurisdiction  of  the  individual, 
or  direct  concern  in  the  matter  at  issue,  shall  be  notified  of 
the  final  decision. 

b.  A  copy  of  the  entire  record  of  each  case  shall  be 
furnished  the  Director  of  Naval  Intelligence  for  inclu- 
sion in  the  investigative  case  file  pertinent  thereto. 

IV.     Rejection  for  Active  Naval  Service 

14.  Procedure  With  Regard  to  Applicants.  Each  ap- 
plicant for  enlistment  into  any  component  of  the  Navy 
or  Marine  Corps  shall  be  required  to  accomplish  a  DD 
Form  98  (Loyalty  Certificate  for  Members  of  the  Armed 
Forces)  prior  to  his  acceptance.  Each  applicant  for  ap- 
pointment into  any  component  of  the  Navy  or  Marine 
Corps  shall  be  required  to  accomplish  DD  Forms  98  and 
398,  and  390  where  required,  prior  to  appointment.  If 
any  applicant  fails  or  refuses  to  accomplish  the  forms 
in  their  entirety,  or  if  any  entry  is  made  in  the  body  of 
DD  Form  98  other  than  "None"  or  "None  to  my  knowl- 
edge," further  action  toward  efifecting  the  enlistment  or 
appointment  shall  be  discontinued,  and  all  papers  shall  be 
transmitted  direct  to  the  Chief  of  Naval  Personnel  or  the 
Commandant  of  the  Marine  Corps,  as  appropriate,  with 
a  letter  report  outlining  in  detail  the  circumstances  sur- 
rounding the  incident.  Enlistment  or  appointment  of  the 
person  concerned  shall  not  thereafter  be  eflfected  without 
the  approval  of  the  Chief  of  Naval  Personnel  or  the 
Commandant  of  the  Marine  Corps,  as  appropriate.  In 
cases  of  rejection  under  this  paragraph,  report  thereof 
shall  be  made  to  the  Director  of  Naval  Intelligence. 
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15.  Procedure  With  Regard  to  Reservists,  Fleet  Re- 
servists, Fleet  Marine  Corps  Reservists,  and  Inactive  Re- 
tired Personnel  Ordered  Into  the  Active  Naval  Service. 
Orders  to  each  member  of  a  Reserve  component  of  the 
Navy  or  of  the  Marine  Corps,  fleet  reservist,  fleet  Marine 
Corps  reservist,  and  retired  member  voluntarily  or  in- 
volutarily  ordering  him  to  extended  active  naval  service 
shall,  in  the  absence  of  determination  to  the  contrary  by 
the  Chief  of  Naval  Personnel  or  by  the  Commandant  of 
the  Marine  Corps,  as  appropriate,  contain  a  direction  for 
the  accomplishment  of  a  DD  Form  98  on  reporting  to  the 
initial  activity  to  which  his  orders  require  him  to  report 
for  such  duty. 

a.  Upon  satisfactory  accomplishment  of  DD  Form 
98,  the  activity  at  which  it  has  been  thus  accomplished 
will  include  in  its  endorsement  upon  the  individual's  orders 
a  statement  to  that  efl"ect,  transmitting  the  executed  DD 
Form  98  to  the  Chief  of  Naval  Personnel  or  Commandant 
of  the  Marine  Corps,  as  appropriate. 

b.  In  the  event  of  failure,  or  refusal,  of  an  individual 
to  complete  a  DD  Form  98,  or  if  he  makes  entries  thereon 
which  provide  any  basis  for  question  as  to  the  consistency 
of  his  retention  on  active  duty  with  the  interests  of  na- 
tional security: 

(1)  Report  thereof  will  be  made  to  the  Chief  of  Naval 
Personnel  or  Commandant  of  the  Marine  Corps,  as  ap- 
propriate. 

(2)  His  orders  will  be  endorsed  to  indicate  such  failure, 
refusal,  or  questionable  entries  made. 

(3)  His  orders  will  further  be  endorsed  to  the  effect 
that  the  unexecuted  portion  of  his  orders  are  suspended 
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and  he  will  remain  in  an  active-duty  status  at  that  ac- 
tivity pending  any  cancellation  or  modification  of  his 
orders  by  the  Chief  of  Naval  Personnel  or  Commandant 
of  the  Marine  Corps,  as  appropriate. 

c.  Upon  receipt  of  a  report  that  an  individual  is  being 
thus  retained  awaiting  further  instructions,  the  Chief  of 
Naval  Personnel  or  Commandant  of  the  Marine  Corps, 
as  appropriate,  will  cause  an  immediate  investigation  of 
the  individual  to  be  made  and  may  make  such  interim 
reassignments  of  the  individual  concerned  as  may  be  re- 
quired to  facilitate  investigation,  administrative  conven- 
ience, or  both. 

(1)  If  the  result  of  this  investigation  reveals  prima- 
facie  evidence  that  the  individual  has  committed  an  of- 
fense, punishable  by  court-martial,  while  subject  to  the 
Uniform  Code  of  Military  Justice,  and  if  the  Chief  of 
Naval  Personnel  or  the  Commandant  of  the  Marine  Corps, 
as  appropriate,  consider  that  the  interests  of  the  naval 
service  and  the  national  security  would  be  best  served 
by  such  action,  the  individual  will  be  retained  on  active 
duty,  and  the  proper  command  will  be  directed  to  institute 
proceedings  under  the  Uniform  Code  of  Military  Justice. 

(2)  If  after  investigation,  it  is  determined  that  action 
under  the  Uniform  Code  of  Military  Justice  should  not  be 
taken,  but  there  is  probably  cause  for  belief  that  his  re- 
tention on  active  duty  would  not  be  clearly  consistent 
with  the  interests  of  national  security,  he  will  be  promptly 
released  from  active  duty,  and  when  appropriate,  adminis- 
trative proceedings  prescribed  in  this  directive  will  be 
instituted. 

(3)  If  the  investigation  reveals  that  the  failure  or 
refusal  to  complete  the  DD  Form  98  or  the  making  of 
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any  statement  thereon,  which  would  be  the  basis  for 
question  in  the  Hght  of  national  security,  was  done  or  falsi- 
fied with  intent  of  avoiding  active  duty,  the  individual 
may  be  retained  on  active  duty  and  placed  under  any 
restrictions  with  respect  to  assignments  and  access  to 
classified  information  that  may  be  required  to  protect 
the  interests  of  national  security.  It  should  be  kept  in 
mind  that  such  intentional  acts  of  the  individual  to  deceive 
are  subject  to  disciplinary  action  under  the  Uniform  Code 
of  Military  Justice. 

16.  Opportunity  for  Reservists  Not  on  Active  Duty 
To  Make  Advance  Disclosure.  Any  reservist  not  on 
active  duty  who,  in  the  event  that  he  were  subsequently 
ordered  to  active  duty,  (a)  would  fail  or  refuse  to  accom- 
plish the  DD  Form  98,  or  (b)  would  make  entries  thereon 
which  might  be  indicative  of  inconsistency  with  the  inter- 
ests of  national  security  of  his  retention  on  active  duty, 
may  address  a  letter  to  the  Chief  of  Naval  Personnel  or  the 
Commandant  of  the  Marine  Corps,  as  appropriate,  making 
full  disclosure  of  the  facts  and  circumstance  involved. 
The  making  of  such  a  disclosure  by  a  reservist  shall  not 
affect  the  authority  of  the  Chief  of  Naval  Personnel  or 
the  Commandant  of  the  Marine  Corps,  as  appropriate,  to 
order  the  reservist  concerned  to  active  duty,  no©  his  obli- 
gation to  comply  fully  and  promptly  with  any  orders 
which  may  be  issued  to  him.  However,  such  information 
will  be  forwarded  to  the  Director  of  Naval  Intelligence 
for  proper  investigative  development.  Upon  completion 
of  such  investigation,  the  Director  of  Naval  Intelligence 
will  make  report  to  the  Chief  of  Naval  Personnel  or  the 
Commandant  of  the  Marine  Corps,  as  appropriate,  who 
will  take  action  in  accordance  with  this  directive. 
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17.     Procedure  With  Respect  to  Inducted  Persons. 

a.  No  person  who  is  known  or  reasonably  suspected, 
by  any  member  of  any  component  of  the  Navy  or  Marine 
Corps  present  at  the  time,  to  be  a  Communist  will  be 
inducted  into  the  armed  services  by  or  with  the  assistance 
of  such  member,  and  each  such  m.ember  will  promptly 
advise  a  responsible  authority  of  the  inducting  activity 
of  such  information  as  he  may  have  indicating  that  any 
person  about  to  be  inducted  may  be  a  Communist.  No 
person  w^ho  has  been  inducted  and  who  is  known  or  rea- 
sonably suspected  to  be  a  Communist  shall  be  accepted 
for  service  in  any  component  of  the  Navy  or  of  the 
Marine  Corps,  except  as  indicated  in  b.  below. 

b.  In  each  induction  station  which  is  now  or  may 
hereafter  be  in  charge  of  or  commanded  by  any  member 
of  any  component  of  the  Navy  or  the  Marine  Corps,  each 
prospective  inductee  will  be  requested  to  execute  a  DD 
Form  98  prior  to  his  induction.  Any  such  person  who 
fails  or  refuses  to  accomplish  such  form  in  its  entirety, 
or  who  makes  entries  upon  such  form  disclosing  signifi- 
cant derogatory  information  with  respect  to  his  back- 
ground, will  be  nonetheless  inducted,  and  all  persons  in- 
ducted under  the  foregoing  circumstances  will  be  dis- 
tributed between  the  Navy  and  the  Marine  Corps  in  as- 
signments for  service  in  substantially  the  same  relative 
proportions  as  other  inducted  persons  are  at  the  time 
being  assigned  to  those  respective  services.  Inducted 
persons  who  are  thus  assigned  to  the  Navy,  the  Marine 
Corps,  or  both,  will  be  retained  on  nonsensitive  assign- 
ments in  the  lowest  pay  grade  permitted  by  law,  pending 
completion  of  a  thorough  investigation.  In  event  this 
investigation  reveals  that  further  retention  would  be  in- 
consistent with  the  interests  of  national  security. 
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(1)  If  the  inducted  person  has  failed  or  refused  fully 
and  faithfully  to  execute  the  DD  Form  98  in  its  entirety, 
or  has  failed  or  refused  to  answer  any  question  addressed 
him  in  the  course  of  investigation  pertaining  to  matters 
related  to  any  of  the  questions  asked  in  that  form,  he  shall 
be  separated  under  other  than  honorable  conditions; 

(2)  If  the  inducted  person  has  fully  and  truthfully 
executed  the  DD  Form  98  in  its  entirety  and  has  fully 
cooperated  in  the  investigation  of  his  case,  he  shall  be 
separated,  and  the  character  of  the  separation  shall  be 
predicated  upon  the  service  performed. 

c.  Should  the  investigation  disclose  insufficient  de- 
rogatory information  to  warrant  separation  in  the  inter- 
est of  national  security,  the  inducted  persons  concerned 
will  be  continued  in  the  service.  Those  who  refused  to 
accomplish  satisfactorily  the  DD  Form  98  in  its  entirety 
will  be  continued  on  nonsensitive  assignments;  all  others 
will  be  appropriately  assigned.  In  each  case,  upon  ter- 
mination of  the  obligated  tour  of  duty,  the  character  of 
separation  shall  be  predicated  upon  the  service  performed. 

d.  Officers  of  any  component  of  the  Navy  or  the 
Marine  Corps,  who  are  in  charge  of  or  command  induction 
stations,  will  not  induct  or  authorize  the  induction  of  any 
person  as  to  whom  they  are  advised  by  the  Chief  of  Naval 
Personnel  or  the  Commandant  of  the  Marine  Corps  that 
investigation  has  substantiated  sufficient  derogatory  in- 
formation clearly  to  support  a  determination  that  the 
service  of  such  person  in  any  capacity  would  be  incon- 
sistent with  the  interest  of  national  security. 

18.  Special  Procedures  for  Certain  Civilian  Doctors 
and  Dentists  Who  Are  Subject  to  Induction.    Doctors  and 
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dentists  who  are  subject  to  induction  and  who  apply  for 
and  are  denied  commissions  for  security  reasons,  except 
for  those  who  in  connection  with  their  appHcation  for  a 
commission  refuse  to  accompHsh  DD  Form  98  in  its  en- 
tirety or  plead  protection  of  the  Fifth  Amendment  in 
refusing  to  answer  completely  questions  contained  in  DD 
Forms  98,  390,  398,  or  other  related  forms,  will  be  given 
an  opportunity  to  be  heard  before  an  appropriate  board 
of  officers  (hearing  board)  prior  to  induction. 

a.  The  responsibihties  and  functions  of  the  Chief  of 
Naval  Personnel  and  the  Director  of  Naval  Intelligence  as 
prescribed  in  this  Instruction  with  regard  to  members  of 
the  Navy  shall  be  likewise  applicable  to  doctors  and  den- 
tists within  the  purview  of  this  paragraph,  regardless  of 
lack  of  service  membership  or  status,  except  as  herein- 
after provided. 

b.  Prior  to  referral  to  a  hearing  board,  the  Chief  of 
Naval  Personnel  shall  cause  to  be  reviewed,  by  a  screen- 
ing board  appointed  by  the  Secretary  of  the  Navy,  any 
information  bearing  upon  the  consistency  with  interest  of 
national  security  of  prospective  employment  upon  active 
duty  of  a  doctor  or  dentist  within  the  purview  of  this 
paragraph.  Such  board  shall  make  appropriate  recom- 
mendations to  the  Secretary  of  the  Navy  via  the  Chief 
of  Naval  Personnel,  which  will  include  among  other  things, 
(a)  whether  the  applicant  should  be  tendered  a  commis- 
sion, or  (b)  whether  the  case  should  be  referred  to  a 
hearing  board,  and  (c),  if  a  hearing  is  recommended, 
the  information  to  be  included  in  the  unclassified  Narra- 
tive Statement  of  Fact  (letter  of  allegations). 

c.  The  Director  of  Naval  Intelligence  shall,  upon  being 
advised  of  the  recommendations  of  the  screening  board 


—27— 

and  Secretarial  approval,  prepare  and  transmit  to  the 
Chief  of  Naval  Personnel  a  Narrative  Statement  of  Fact 
and  Interrogatories  including  the  information  recom- 
mended by  the  board,  subject  to  the  same  provisions  set 
forth  in  paragraph  12a,  above,  with  reference  to  mem- 
bers of  the  service. 

d.  Prehearing  and  hearing  procedures  prescribed  in 
paragraph  12  of  this  Instruction  and  in  the  appendixes 
shall  be  utilized,  insofar  as  practicable,  with  appropriate 
modifications  in  forms,  transmittals,  notices,  etc.,  to  reflect 
the  absence  of  service  status  on  the  part  of  the  individuals 
under  consideration. 

e.  In  lieu  of  recommendations  made  with  respect  to 
members  of  the  service,  hearing  boards  considering  cases 
of  doctors  and  dentists  within  the  purview  of  this  para- 
graph will  recommend,  in  the  alternative,  that  the  indi- 
vidual concerned  be:  (a)  tendered  a  commission,  (b) 
denied  a  commission,  or  (c)  rejected  for  service  in  any 
capacity  on  the  basis  that  such  service  would  be  incon- 
sistent with  the  interests  of  national  security. 

f.  The  provisions  of  this  paragraph  are  applicable 
to  registrants  having  an  obligation  for  service  under  sub- 
section 4(i)  only  of  the  Universal  Military  Training  and 
Service  Act,  as  amended,  as  well  as  those  having  an  obli- 
gation for  service  under  subsections  4  (a)  (b)  and  (i)  of 
the  aforementioned  act. 

19.  Subsequent  Appointment  or  Enlistment  of  Persons 
Separated  Hereunder.  No  person  who  has  been  sepa- 
rated from  any  component  of  the  Navy  or  of  the  Marine 
Corps  under  the  provisions  of  this  Instruction,  and  no 
person  from  any  component  of  the  Navy  or  of  the  Marine 
Corps  under  any  other  authority  to  avoid   investigation 
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and/or  board  procedures  under  this  Instruction,  shall  be 
subsequently  appointed  or  enlisted  in  any  component  of 
the  Navy  or  of  the  Marine  Corps  without  specific  prior 
approval  thereof  by  the  Secretary  of  the  Navy.  No  per- 
son separated  from  any  other  armed  service  under  the 
provisions  of  a  directive  of  the  service  concerned  cor- 
responding to  this  Instruction,  or  who  is  reported  by  that 
service  to  have  been  separated  therefrom  under  other 
authority  while  undergoing  investigation  under  the  provi- 
sions of  such  directive,  will  be  appointed  or  enlisted  in  any 
component  of  the  Navy  or  of  the  Marine  Corps. 

V.     General  Administrative  Policies 

20.  Separation  Processing — Form  DD  214.  In  each 
case  wherein  a  member  of  any  component  of  the  Navy 
or  of  the  Marine  Corps  is  separated  from  an  active-duty 
status  pursuant  to  a  determination  that  his  continued 
service  is  not  clearly  consistent  with  the  interests  of  na- 
tional security,  the  DD  Form  214  (Report  of  Separation) 
will  cite  this  Instruction  as  authority. 

21.  Delayed  Compliance  in  Exceptional  Situations.  In 
any  case  wherein  there  is  reason  to  believe  that  departure 
or  deviation  from  or  temporary  noncompliance  with  any 
provision  of  this  Instruction  is  required  in  the  interests 
of  avoiding  premature  warning  of  suspects  in  a  pending 
investigation,  of  avoiding  compromise  of  confidential 
sources  of  information,  or  of  facilitating  in  any  way  an 
important  pending  or  contemplated  investigation  or  prose- 
cution, compliance  herewith  shall  be  delayed  until  such 
considerations  no  longer  militate  against  action  hereunder. 
All  naval  and  Marine  Corps  commands  are  enjoined  to 
comply  fully  with  requests  by  the  Director  of  Naval  In- 
telligence  (made  either  on  behalf  of  his  office  or  at  the 
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behest  of  any  other  Federal  investigative  agency  or  agen- 
cies) for  cooperation  in  respects  such  as  those  indicated, 
as  well  as  for  any  other  assistance  in  conducting  any  in- 
vestigation pertaining  to  the  national  security. 

22.  Notification  of  Federal  Agencies.  The  Director 
of  the  Federal  Bureau  of  Investigation  will  be  notified 
by  the  Director  of  Naval  Intelligence  of  the  names,  last 
known  address,  and  other  pertinent  information  concern- 
ing persons  denied  enlistment  or  appointment,  rejected 
from  induction,  or  separated  from  the  naval  service  in 
compliance  with  this  Instruction.  Similarly,  the  Civil 
Service  Commission  and  Selective  Service  System  will  be 
notified  by  the  Chief  of  Naval  Personnel  or  the  Com- 
mandant of  the  Marine  Corps  of  persons  so  rejected  from 
inductions. 

23.  Security  Clearances  for  Individuals  Participating 
in  the  Administration  of  This  Instruction.  Notwithstand- 
ing any  other  provisions  or  regulations,  manuals,  or  in- 
structions, a  final  Top  Secret  clearance  is  required,  with 
the  further  requirement  that,  if  clearance  is  not  based  on 
a  satisfactory  background  investigation,  such  investiga- 
tion has  been  duly  initiated,  for  members  of  all  boards 
appointed  pursuant  to  this  Instruction;  security  clearances 
required  for  other  individuals  participating  in  any  phase 
of  administration  of  this  Instruction  shall  be  commen- 
surate with  the  classification  assigned  matter,  material, 
or  information  being  handled  in  each  particular  instance 
or  case. 

Albert  Pratt 
Assistant  Secretary  of  the  Navy 
(Personnel  and  Reserve  Forces) 
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APPENDIX  2. 

7  April  1954 
Number  5210.9 
(Seal) 

DEPARTMENT  OF  DEFENSE  DIRECTIVE 
Subject     Military   Personnel    Security   Program 
References : 

(a)  Joint  Agreement  of  the  Secretaries  of  the  Armed 
Forces,  Subject:  Disposition  of  Commissioned  and 
Enlisted  Personnel  of  the  Armed  Forces  of  Doubt- 
ful Loyalty,  dated  26  October   1948.* 

(b)  Office  of  the  Secretary  of  Defense  Memorandum 
to  Department  Secretaries,  Subject:  Policy  with 
Respect  to  Loyalty  Examination  of  Inducted  Per- 
sons and  Disposition  of  Inducted  Persons  Deter- 
mined to  be  or  Suspected  of  Being  Disloyal,  dated 
15  November   1949.* 

(c)  Office  of  the  Secretary  of  Defense  Memorandum 
to  Department  Secretaries,  Subject:  Policy  Con- 
cerning Military  Personnel  who  are  Considered 
Security  Risks   (M-llB-50),   19  February   1951.* 

(d)  Presidential  Executive  Order  10450,  Subject:  Se- 
curity Requirements  for  Government  Employment, 
dated  27  April  1953. 

(e)  Presidential  Executive  Order  10491,  Subject: 
Amendment  of  Executive  Order  No.  10450  of 
April  27,  1953,  Relating  to  Security  Requirements 
for  Government  Employment,  dated  13  October 
1953, 


*Will  be  cancelled  by  this  directive. 
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I.     Purpose  and  Scope 

A.  Purpose 

1.  The  purpose  of  this  directive  is  to  effect  reissue 
with  certain  modifications  of  the  various  Armed  Services 
directives  to  apply  to  military  personnel  the  criteria  for 
security  programs  established  as  national  policy  for  civil- 
ian personnel  by  Executive  Order  10450  as  amended  by 
Executive  Order  10491. 

2.  This  directive  prescribes  the  standard  and  criteria 
for  the  separation  of  military  members  from  the  Armed 
Services  in  the  interest  of  national  security  and  the  re- 
jection of  applicants  for  appointment  or  enlistment  or  of 
persons  who  would  otherwise  be  inducted  or  involuntarily 
ordered  into  active  military  service  whose  acceptance  into 
the  services  is  not  clearly  consistent  with  the  interests 
of  national  security.  This  is  an  administrative  directive 
and  does  not  preclude  trial  by  court-martial  when  such 
action  is  considered  appropriate  by  an  Armed  Service.  It 
does  not  preclude  separation  on  grounds  other  than  secur- 
ity reasons  under  other  applicable  directives.  Further, 
ipTooedures  pursuant  to  this  directive  should  not  be  used 
in  those  cases  in  which  security  considerations  are  not 
the  primary  reason  for  initiation  of  action  with  a  view 
toward  separation. 

B.  Scope 

This  directive  applies  to  all  male  and  female  commis- 
sioned officers,  warrant  officers,  and  all  other  members  and 
prospective  members  of  the  Armed  Services,  including 
the  Coast  Guard  when  the  Coast  Guard  is  operating 
as  a  part  of  the   Navy  Department. 
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II.  General  Policy 

The  Department  of  Defense  will  assume  that  the  accept- 
ance or  retention  of  any  member  of  the  Armed  Services 
is  clearly  consistent  with  the  interest  of  national  security 
unless  and  until  a  determination  to  the  contrary  is  made 
by  competent  authority  in  the  Armed  Service  concerned. 
However,  when  credible  information  which  raises  the 
question  of  security  is  received,  action  will  be  taken  to 
determine  whether  acceptance  or  retention  is  consistent 
with  the  interests  of  national  security.  In  no  case  will 
any  person,  reasonably  believed  to  have  at  any  time 
engaged  in  any  of  the  activities  listed  in  VII,  C,  1,  below, 
be  appointed  or  enlisted  in  any  of  the  Armed  Services 
without  the  approval  of  the  Secretary  of  the  Armed 
Service  concerned.  Any  member  who  is  separated  under 
the  provisions  of  the  appropriate  Armed  Service  directive 
issued  in  implementation  of  this  directive,  or  whose  records 
reflect  that  he  was  separated  under  other  authority  while 
undergoing  investigation  under  the  provisions  of  such 
directive,  will  not  be  appointed  or  enlisted  in  any  of  the 
Armed  Services  at  a  later  date  without  approval  of  the 
Secretary  of  the  Armed  Service  concerned. 

III.  Definition 

National  Security.  As  used  herein,  the  term  ''national 
security"  relates  to  the  protection  and  preservation  of 
the  military,  economic,  and  productive  strength  of  the 
United  States,  including  the  security  of  the  government 
in  domestic  and  foreign  affairs,  against  or  from  espionage, 
sabotage,  and  subversion,  and  any  and  all  acts  designed 
to  weaken  or  destroy  the  United  States. 
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IV.  Cancellation 

References  (a),  (b),  and  (c),  above,  are  cancelled. 

V.  Reporting  of  Information 

It  shall  be  the  duty  of  every  member  of  the  Armed 
Services  to  report  to  his  commanding  officer  any  informa- 
tion coming  to  his  attention  which  indicates  that  retention 
of  any  member  of  the  Armed  Services  is  not  clearly  con- 
sistent with  the  interests  of  national  security.  Investi- 
gations by  activities  of  the  Armed  Services  will  develop 
all  relevant  facts  with  special  emphasis  being  given  to 
that  information  which  supports  or  refutes  an  allegation 
stemming  from  the  criteria  hereinafter  described. 

VI.  Disposition  of  Pending  Cases 

The  processing  of  all  security  cases  will  be  in  accord- 
ance with  instructions  issued  in  implementation  of  this 
directive. 

VII.  Standard  and  Criteria 

A.  Standard. 

The  standard  for  appointment,  enlistment,  or  retention 
within  the  Armed  Services  shall  be  that  on  all  the  avail- 
able information  it  is  determined  that  the  appointment, 
enlistment,  or  retention  is  clearly  consistent  with  the 
interests  of  national  security. 

B.  Criteria  for  Application  of  Standard. 

An  officer  or  warrant  officer  of  the  Armed  Services 
holds  a  sensitive  position  by  virtue  of  his  commission  or 
warrant  regardless  of  the  duties  and  responsibilities  of 
his  assignment.  Likewise,  an  enlisted  member  whose  qual- 
ifications would  normally  require  that  he  have  access  to 
classified   information   or   material   will   be   considered   to 
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hold  a  sensitive  position  regardless  of  the  duties  and 
responsibilities  of  his  assignment.  Nothing  herein  will 
serve  to  preclude  temporary  assignment  to  specially  con- 
trolled duty  as  a  security  measure.  However,  indefinite 
assignment  to  such  duty  will  be  made  only  as  prescribed 
by  the  Secretary  of  the  Armed  Service  concerned. 

C.     Application  of  Criteria. 

1.  The  ultimate  determination  of  whether  acceptance 
or  retention  in  the  Armed  Services  is  clearly  consistent 
with  the  interests  of  national  security  must  be  an  over-all 
common  sense  determination  based  on  all  available  infor- 
mation. The  activities  and  associations  listed  below, 
whether  current  or  past  and  while  not  all  inclusive,  are 
of  varying  degrees  of  seriousness  and  warrant  initiation 
of  action  to  effect  such  determination: 

a.  Commission  of  any  act  of  sabotage,  espionage, 
treason  or  sedition,  or  attempts  thereat  or  preparation 
therefor,  or  conspiring  with  or  aiding  or  abetting  another 
to  commit  or  attempt  to  commit  any  act  of  sabotage, 
espionage,  treason,  or  sedition. 

b.  Establishing  or  continuing  a  sympathetic  association 
with  a  saboteur,  spy,  traitor,  seditionist,  anarchist,  or 
revolutionist,  or  with  an  espionage  or  other  secret  agent 
or  representative  of  a  foreign  nation,  or  any  representa- 
tive of  a  foreign  nation  whose  interests  are  inimical  to 
the  interests  of  the  United  States,  or  with  any  person 
who  advocates  the  use  of  force  or  violence  to  overthrow 
the  Government  of  the  United  States  or  the  alteration  of 
the  form  of  Government  of  the  United  States  by  uncon- 
stitutional  means. 

c.  Advocacy  of  use  of  force  or  violence  to  overthrow 
the  Government  of  the  United  States,  or  of  the  alteration 


—36— 

of   the   form   of   Government   of   the   United    States   by 
unconstitutional  means. 

d.  Membership  in,  or  affiliation  or  sympathetic  asso- 
ciation with,  any  foreign  or  domestic  organization,  associ- 
ation, movement,  group,  or  combination  of  persons  which 
is  totalitarian,  Fascist,  Communist,  or  subversive,  or  which 
has  adopted,  or  shows,  a  policy  of  advocating  or  approving 
the  commission  of  acts  of  force  or  violence  to  deny  other 
persons  their  rights,  under  the  Constitution  of  the  United 
States,  or  which  seeks  to  alter  the  form  of  Government 
of  the  United  States  by  unconstitutional  means.  (An 
organization,  movement,  or  group,  officially  designated 
by  The  Attorney  General  of  the  United  States  to  be 
totalitarian,  Fascist,  Communist,  or  subversive,  to  advo- 
cate or  approve  forcible  or  violent  denial  of  Consti- 
tutional rights,  or  to  seek  alteration  of  the  form  of 
Government  of  the  United  States  by  unconstitutional 
means,  shall  be  presumed  to  be  of  a  character  thus  desig- 
nated until  the  contrary  be  established). 

e.  Performing  or  attempting  to  perform  his  duties, 
or  otherwise  acting,  so  as  to  serve  the  interests  of  another 
government  in  preference  to  the  interests  of  the  United 
States. 

f.  Failure  or  refusal  to  sign  loyalty  certificate  DD 
Form  98;  pleading  protection  of  the  Fifth  Amendment 
or  of  Article  31,  Uniform  Code  of  Military  Justice,  in 
refusing  to  completely  answer  questions  contained  in 
DD  Forms  98,  390,  or  398;  pleading  protection  of  the 
Fifth  Amendment  or  of  Article  31,  Uniform  Code  of 
Military  Justice,  or  otherwise  failing  or  refusing  to  answer 
any  pertinent  question  propounded  in  the  course  of  an 
official  investigation,  interrogation,   or   examination,   con- 
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ducted  for  the  purpose  of  ascertaining  the  existence  or 
extent,  or  both,  of  conduct  of  the  nature  described  in  a 
through  e  above,  and  g  through  m  below. 

g.  Participation  in  the  activities  of  an  organization  as 
a  front  for  an  organization  referred  to  in  d  above,  when 
his  personal  views  were  sympathetic  to  the  subversive  pur- 
poses of  such  organization. 

h.  Participation  in  the  activities  of  an  organization 
with  knowledge  that  it  had  been  infiltrated  by  members 
of  subversive  groups  under  circumstances  indicating  that 
the  individual  was  a  part  of,  or  sympathetic  to,  the  infil- 
trating element  or  sympathetic  to  its  purposes. 

i.  Participation  in  the  activities  of  an  organization 
referred  to  in  d  above,  in  a  capacity  where  he  should 
reasonably  have  had  knowledge  of  the  subversive  aims  or 
purposes  of  the  organization. 

j.  Sympathetic  association  with  a  member  or  members 
of  an  organization  referred  to  in  d  above. 

k.  Currently  maintaining  a  close  continuing  associa- 
tion with  a  person  who  has  engaged  in  activities  or 
associations  of  the  type  referred  to  in  a  through  i  above. 
A  close  continuing  association  may  be  considered  to  exist 
if  the  individual  lives  at  the  same  address  as,  frequently 
visits,  or  frequently  communicates  with  such  person. 

1.  Close  continuing  association  of  the  type  described 
in  k  above,  even  though  later  separated  by  distance,  if 
the  circumstances  indicate  that  renewal  of  the  association 
is  probable. 

m.  Any  facts,  other  than  as  set  forth  in  2,  below, 
which  furnish  reason  to  believe  that  the  individual  may 
be  subjected  to  coercion,  influence,  or  pressure  which  may 
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cause  him  to  act  contrary  to  the  best  interests  of  national 
security.  Among  matters  which  should  be  considered  in 
this  category  would  be  the  presence  of  a  spouse,  parent, 
brother,  sister,  or  offspring  in  a  nation,  a  satellite  thereof, 
or  an  occupied  area  thereof,  whose  interests  are  inimical 
to  the  interests  of  the  United  States. 

2.  Separation  Under  Other  Appropriate  Directives  or 
Regulations. 

Persons  who  fall  within  the  criteria  prescribed  below 
are  examples  of  members  whose  retention  may  not  be 
clearly  consistent  with  the  interests  of  national  security. 
However,  action  will  not  be  initiated  to  separate  them 
under  this  security  program  unless  the  criteria  set  forth 
in  VII,  C,  1,  above  is  also  substantially  involved  and 
action  under  other  Armed  Service  directives  or  regula- 
tions or  the  Uniform  Code  of  MiHtary  Justice  has  been 
determined  to  be  inappropriate. 

a.  Willful  violation  or  disregard  of  security  regula- 
tions. 

b.  Intentional  unauthorized  disclosure  to  any  person 
of  classified  information,  or  of  other  information  dis- 
closure of  which  is  prohibited  by  law. 

c.  Any  deliberate  misrepresentation,  falsification,  or 
omission  of  material  fact. 

d.  Any  criminal,  infamous,  dishonest,  immoral,  or 
notoriously  disgraceful  conduct,  habitual  use  of  intoxi- 
cants to  excess,  drug  addiction,  or  sexual  perversion. 

e.  All  other  behavior,  activities,  or  associations  which 
tend  to  show  that  the  member  is  not  reliable  or  trust- 
worthy. 
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VIII.     Administrative  Policies. 

The  Secretary  of  each  of  the  Armed  Services  will  pre- 
scribe procedures  to  be  taken  within  his  department  to 
implement  this  directive.  Procedures  so  established  shall 
be  governed  by  the  following: 

A.  Loyalty  Certificate. 

The  following  persons  will  be  required  to  accomplish 
a  DD  Form  98  (Loyalty  Certificate  for  Members  of  the 
Armed  Forces). 

*  1.     Each  applicant  for  appointment  or  enlistment  * 

*  prior  to  his  appointment  or  enlistment.  * 

*  2.     Each  inductee  prior  to  induction.  * 

*  3.     Each  member  of  a  Reserve  component  of  the  * 

*  Armed    Services    or    retired    member    voluntarily    or  * 

*  involuntarily  entering  upon  a  tour  of  extended  active  * 

*  military   service   immediately   upon   reporting   to   the  * 

*  initial  activity   to   which   his   orders   require   him   to  * 

*  report  for  such  duty.  * 

B.  Application  for  Appointment. 

The  completed  DD  Form  98  and  DD  Form  398,  and 
where  applicable  DD  Form  390,  will  be  attached  as  an 
inclosure  to  the  application  for  appointment.  If  an  appli- 
cant fails  or  refuses  to  accomplish  the  DD  Form  98  in 
its  entirety  his  appointment  will  be  denied.  If  the  DD 
Form  98  is  completed  with  qualification  or  entries  are 
made  thereon  which  provide  reason  for  belief  that  his 
appointment  is  not  clearly  consistent  with  the  interest  of 
national  security,  such  appointment  will  be  held  in  abey- 
ance and  the  application  and  allied  papers  will  be  processed 
as  may  be  directed  by  the  Secretary  of  the  Armed  Service 
concerned. 

*  revised  9  June   1954 
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C.  Application  for  Enlistment. 

If  an  applicant  for  enlistment  fails  or  refuses  to  accom- 
plish the  DD  Form  98  in  its  entirety,  his  enlistment  will 
be  denied.  If  the  DD  Form  98  is  completed  with  qualifi- 
cations or  entries  are  made  thereon  which  provide  reason 
for  belief  that  his  enlistment  is  not  clearly  consistent  with 
national  security,  such  enlistment  will  be  held  in  abeyance 
and  the  application  and  allied  papers  will  be  processed  as 
may  be  directed  by  the  Secretary  of  the  Armed  Service 
concerned. 

D.  Members  of  Reserve  Component  of  the  Armed 
Services. 

If  a  member  of  a  Reserve  Component  of  any  Armed 
Service  voluntarily  entering  or  being  involuntarily  called 
or  ordered  into  active  military  service  fails  or  refuses  to 
accomplish  the  DD  Form  98  in  its  entirety  or  makes 
entries  thereon  which  provide  reason  for  belief  that  his 
entry  is  not  clearly  consistent  with  the  interests  of  national 
security,  he  will  normally  not  be  permitted  to  enter  into 
active  military  service  and  procedures  prescribed  by  the 
Secretary  of  the  appropriate  Armed  Service  with  a  view 
toward  separation  will  be   followed. 

E.  Inductees. 

1 .     Known  communists  will  not  be  inducted  into  the 

*  Armed  Services.    The  Federal  Bureau  of  Investiga-  * 

*  gation,   Civil  Service   Commission   and  the   Selective  * 

*  Service   System   shall   be  notified   promptly   of   their  * 

*  rejection.  * 

# Revised  9  June  54 


—41— 

*  2.     Whenever  a  person  who  is  being  processed  for  * 

*  induction    refuses    to    accompHsh    satisfactorily    DD  * 

*  Form  98  in  its  entirety  further  process  of  induction  * 

*  may  be  postponed  pending  completion  of  a  thorough  * 

*  investigation.    In  the  event  this  investigation  reveals  * 

*  that   his    induction   would   be    inconsistent    with    the  * 

*  interests  of  national  security  he  will  not  be  accepted  * 

*  into  the  service.  * 

*  3.     Whenever  a  person  who  is  being  processed  for  * 

*  induction  discloses  on  his   DD   Form  98   significant  * 

*  derogatory  information  with  respect  to  his  background  * 

*  further  process  of  induction  may  be  postponed  pend-  * 

*  ing  completion  of  a  thorough  investigation.    In  the  * 

*  event    this    investigation    reveals    that    his    induction  * 

*  would  be  inconsistent  with  the  interests  of  national  * 

*  security  he  will  not  be  accepted  into  the  service.  * 

4.  Doctors  and  dentists  who  are  subject  to  induction 
and  who  apply  for  and  are  denied  commissions  for  security 
reasons,  except  for  those  who  in  connection  with  their 
application  for  a  commission  refuse  to  accomplish  DD 
Form  98  in  its  entirety  or  plead  protection  of  the  Fifth 
Amendment  in  refusing  to  answer  completely  questions 
contained  in  DD  Forms  98,  390,  398,  or  other  related 
forms,  will  be  given  an  opportunity  to  be  heard  before 
an  appropriate  board  of  officers  (Hearing  Board)  prior 
to  induction.  Before  any  case  is  referred  to  a  Hearing 
Board,  however,  it  will  be  reviewed  by  an  appropriate 
Screening  Board  appointed  by  the  Secretary  of  the  Service 
concerned.    The  Screening  Board  will  operate  in  accord- 

:#:lst  revision  9  June  54 
2nd  revision  2  Dec  54 
3rd  revision  16  Nov  55 
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ance  with  the  procedures  estabhshed  by  the  Service  Secre- 
tary concerned  and  will  recommend  to  him,  among  other 
things,  (a)  whether  the  applicant  should  be  tendered  a 
commission,  (b)  whether  the  case  should  be  referred  to 
a  Hearing  Board,  and  (c)  if  a  hearing  is  recommended, 
the  information  to  be  included  in  the  letter  of  allegations. 
Hearing   Boards   will   recommend   that   the   applicant   be 

(a)  tendered  a  commission,  (b)  denied  a  commission  but 
inducted  in  an  enlisted  capacity  and  used  on  non-sensitive 
assignments,  or  (c)  rejected  for  service  in  any  capacity 
on  the  basis  that  such  service  would  be  inconsistent  with 
the  interests  of  national  security.  These  instructions  are 
applicable  to  registrants  having  an  obligation  for  service 
under  subsection  4(i)  only  of  the  Universal  Military 
Training  and  Service  Act,  as  amended,  as  well  as  those 
having  an  obligation  for  service  under  subsections  4(a) 

(b)  and   (i)   of  the  aforementioned  Act. 

F.     Separation  of  Members. 

1.  Cases  susceptible  to  resolution  under  court-martial 
procedure  shall  normally  be  so  processed. 

2.  Where,  for  any  reason,  court-martial  proceedings 
are  inappropriate,  impracticable,  or  inadvisable,  adminis- 
trative proceedings  with  a  view  toward  separation  of 
members  whose  continued  service  may  not  be  clearly  con- 
sistent with  the  interests  of  national  security  shall  be 
initiated  in  accordance  with  applicable  statutory  authority. 

3.  In  any  administrative  proceeding  to  separate  a 
member  of  the  Armed  Services  in  the  interest  of  national 
security,  such  member  will  be  afforded  an  opportunity 
upon  request  to  present  any  cause  why  he  should  not  be 
so  separated.  Reasonable  time  will  be  afforded  the  member 
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to  present  his  cause;  however,  a  period  in  excess  of  15 
days  may  be  granted  only  in  case  of  a  showing  of 
vital  need. 

4.  Administrative  procedure,  as  directed  herein,  shall 
not  be  trials  or  adjudications,  but  shall  be  directed  to 
the  end  of  obtaining  factual  findings  and  unbiased  opinions 
by  boards  of  officers  that  the  members  under  investigation 
are,  or  are  not,  persons  whose  continued  services  are 
clearly  consistent  with  the  interests  of  national  security. 
These  recommendations  are  subject  to  review  by  the 
Secretary  of  the  Armed  Service  concerned.  During  any 
period  of  general  mobilization  the  Secretary  of  the  Armed 
Service  concerned  is  authorized  to  delegate  this  review 
authority. 

5.  In  cases  where  the  approved  findings  and  opinions 
of  board  of  officers  indicate  that  the  continued  service 
of  a  member  of  the  Armed  Services  is  not  clearly  con- 
sistent with  the  interests  of  national  security,  he  shall 
be  separated  and  the  character  of  the  separation  shall  be 

*  predicated  upon  a  careful  consideration  of  all  pertinent  * 

*  factors  including  the  gravity  of  substantiated  derog-  * 

*  atory  information  and  the  character   of   the  service  * 

*  performed.  * 

6.  In  the  case  of  separation  of  any  member  of  the 
Armed  Services,  under  conditions  outlined  in  the  preced- 
ing subparagraph,  the  DD  Form  214  (Report  of  Sepa- 
ration) will  cite  as  authority  the  appropriate  Armed 
Service  directive  under  which  separation  is  effected. 

*  Revised  2  Dec  54 

*  Revised  16  Nov  55 


7.  If  administrative  proceedings  hereunder  culminate 
in  findings  by  boards  of  officers,  approved  by  competent 
departmental  authority,  to  the  effect  that  there  is  no 
reason  for  belief  that  retention  of  the  member  concerned 
is  inconsistent  with  the  interests  of  national  security, 
such  findings  shall  be  conclusive  and  binding,  and,  may, 
in  the  absence  of  subsequently  developed  information  sub- 
stantially controverting  the  earlier  findings,  support  as- 
signment of  the  member  to  normal  duties. 

8.  The  actions  and  procedures  adopted  by  each  of  the 
Armed  Services  in  implementation  of  this  directive  shall 
emphasize  and  make  specific  provision  for  prompt  and 
expeditious   resolution  of  each  case  which  may  arise. 

G.     Assignment  Restrictions. 

During  the  period  when  a  member  of  an  Armed 
Service  is  under  investigation  for  security  reasons,  and 
during  the  administrative  processing  of  any  case  arising 
therefrom,  the  member  will  be  placed  under  such  restric- 
tions with  respect  to  assignments  and  access  to  classified 
information  as  are  required  to  protect  the  interests  of 
national  security. 

H.     Control  of  Investigative  Information. 

The  reports  and  other  investigative  material  and  in- 
formation developed  by  investigations  conducted  pursuant 
to  directives  in  implementation  of  this  program  shall 
remain  the  property  of  the  investigative  agencies  conduct- 
ing the  investigations.  Such  reports  and  other  investi- 
gative materials  and  information  shall  be  maintained  in 
confidence,  and  no  access  shall  be  given  thereto  to  other 
departments  and  agencies  conducting  security  programs 
without  the  prior  approval  of  the  Secretary  of  the  Armed 
Service  concerned. 


—45— 

I.     Cooperation  with  Investigative  Agencies. 

All  services  will  cooperate  fully  with  Federal  investiga- 
tive agencies,  and  wnll  avoid  action  tending  prematurely 
to  warn  suspects  that  they  are  under  suspicion  or  to 
compromise  confidential  sources  of  information.  In  cases 
presenting  any  substantial  reason  for  belief  that  retention 
in  the  Armed  Services  may  facilitate  investigation  and/or 
prosecution  by  Federal  agencies,  such  retention  may  be 
effected  notwithstanding  any  other  provision  of  this  direc- 
tive. Similarly  administrative  procedures  with  a  view 
toward  separation  as  directed  herein  may  be  withheld  for 
a  reasonable  period  pending  completion  of  necessary  in- 
vestigation and  advice  by  the  investigative  agency  con- 
cerned that  its  missions  will  not  be  hampered  by  institu- 
tion of  such  procedures. 

IX.  Action  Required 

Armed  Service  directives  and  regulations  implementing 
this  directive  will  be  coordinated  to  insure  uniformity  with 
respect  to  methods,  procedures,  and  safeguards  and  for- 
warded so  as  to  reach  this  office  not  later  than  60  days 
from  the  effective  date  of  this  directive. 

X.  Effective  Date 

The  effective  date  of  this  directive  is  7  April  1954. 

C.  E.  Wilson 
Secretary  of  Defense 
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BRIEF  FOR  APPELLANTS 
The  appeal  is  by  the  defendants  from  judgments  on 

the  verdict  in  the  Consolidated  Cases,  Civil  No.  892,  488, 
452,  and  762,  awarding  the  defendants  compensation  in 
an  action  for  condemnation.  The  defendants  have  ap- 
pealed because  the  Court  rejected  introduction  of  evidence 
as  to  the  value  of  minerals,  mineral  rights,  and  mineral 
leaseholds  after  proffers  were  made,  and  as  a  result  there- 
by the  compensation  awarded  was  inadequate  and  unjust. 


STATEMENT  OF  JURISDICTION 

The  action  was  by  the  United  States  to  condemn 
lands  in  Yakima  County,  Washington,  pursuant  to  and 
under  the  provisions  and  authority  of  and  for  the  purposes 
and  uses  authorized  by  the  Acts  of  Congress  approved 
February  26,  1931  (46  Stat.  1421,  40  U.  S.  C.  Sec.  258a), 
and  acts  supplementary  thereto  and  amendatory  thereof, 
and  under  the  further  authority  of  the  Act  of  Congress 


approved  August  1,  1888  (26  Stat.  357;  40  U.  S.  C.  Sec. 
257)  and  the  Act  of  Congress  approved  August  18,  1890 
(26  Stat.  316),  as  amended  by  the  Acts  of  Congress  ap- 
proved July  2,  1917  (40  Stat.  241)  and  April  11,  1918 
(40  Stat.  518;  50  U.  S.  C.  Sec.  171)  which  Acts  authorize 
the  acquisition  of  land  for  military  or  other  war  puiposes 
and  the  Act  of  Congress  approved  October  29,  1949  ( Pub- 
lic Law  434— 81st  Congress),  which  Act  appropriated 
funds  for  such  purposes. 

The  judgments  appealed  from  were  entered  Novem- 
ber 30,  1955.  R.  50-74.  Defendants'  motion  for  a  new 
trial  was  denied  January  6,  1956.  R.  78-79.  Notices  of 
appeal  were  filed  March  2,  1956.  R.  79-82.  This  Court 
has  jurisdiction  upon  appeal  to  review  the  judgment  under 
Section  128  of  the  Judicial  Code,  as  amended,  28  U.S.C.A., 
Sec.  255  (a). 

STATEMENT  OF  THE  CASE 

The  complaints  in  condemnation  were  filed  Decem- 
ber 17,  1952,  to  condemn  certain  leasehold  interests  ( Civil 
Action  Nos.  762,  452,  and  488)  and  on  February  15,  1954, 
as  to  certain  fee  simple  title  (Civil  Action  No.  892)  to 
lands  in  Yakima  County,  Washington,  for  the  purpose  of 
adequately  providing  for  an  artillery  range  and  for  a 
training  and  maneuver  area  for  troops  in  connection  with 
the  Yakima  Artillery  and  Anti-Aircraft  Firing  Range.  Civil 
Action  No.  892,  in  which  fee  simple  title  was  held  by  the 
appellants,  involved  a  taking  of  approximately  33,213.13 


acres.  The  mineral  rights  on  26,000  acres  of  said  lands 
had  been  severed  and  dealt  with  by  the  appellants  prior 
to  the  time  of  taking,  and  were  owned  by  the  Cold  Creek 
Company,  a  partnership,  comprising  the  appellants  and 
Walter  V.  Swanson  and  Maijorie  T.  Swanson,  defendants. 
Ex.  120,  R.  233-234. 

The  sole  question  involved  is  the  Trial  Court's  re- 
fusal to  peniiit  testimony  and  evidence  to  be  submitted 
for  the  puqDOse  of  establishing  a  value  to  minerals,  min- 
eral rights,  and  mineral  leaseholds  in  connection  with  said 
26,000  acres. 

The  area  involved  in  the  taking  had  a  record  of 
being  gas  bearing,  gas  having  been  produced  commer- 
cially for  a  period  of  approximately  eleven  years.  R.  135. 
There  is  no  record  of  commercial  production  of  oil.  In 
the  years  prior  to  the  taking,  and  subsequent  thereto,  there 
was  considerable  activity  in  the  leasing  of  land  for  mineral 
purposes  by  major  oil  companies.  At  the  time  of  taking, 
the  appellants  had  leased  a  substantial  block  of  land  to 
Shell  Oil  Company  (rejected  Ex.  97)  for  mineral  explora- 
tion and  development,  and  also  had  an  option  for  mineral 
leases  on  the  remainder  of  said  lands  to  Laurent  Regimbal, 
as  agent  for  oil  and  gas  concerns.  (Rejected  Ex.  96). 
All  of  the  major  oil  companies  were  actively  leasing  in  the 
area.     R.  40-41,  236-242. 

During  the  pendency  of  the  action,  on  May  6,  1955, 
the  appellants  filed  a  petition  for  dismissal  of  mineral 


rights  from  condemnation  proceedings,  R.  40-42,  and  on 
the  24th  day  of  June,  1955,  an  order  denying  petition  for 
dismissal  of  mineral  rights  from  condemnation  proceeding 
was  entered.    R.  42-43. 

The  Northern  Pacific  Railway  Company,  a  defendant 
in  Civil  Case  No.  892,  having  reserved  mineral  rights  to 
the  balance  of  the  lands  held  by  appellants  Phillips  and 
Haggerty,  was  dismissed  from  the  trial,  and  the  deter- 
mination as  to  approximately  5620  acres  of  mineral  rights 
was  postponed  until  some  future  time  by  order  of  the 
Court  dated  October  24,  1955.  R.  69-70,  (Judgment  on 
Verdict),  R.  129,  130. 

In  the  trial  of  the  consolidated  cases,  the  Trial  Court 
indicated  immediately  that  he  was  "quite  disturbed  .  .  . 
about  this  mineral  rights  situation."  R.  88.  He  en- 
dorsed the  position  of  government  counsel  that  "unless 
the  land  is  a  proved  field  or  reasonably  adjacent  to  a 
proved  field,  which  isn't  the  situation  here,  that  mineral 
values,  as  such,  cannot  be  made  the  basis  of  compen- 
sation, unless  there  can  be  shown  reasonable  probability 
that  they  exist  there.  And,  having  been  through  these 
cases  before,  7  don't  tJiink  it  is  possible  to  show  reason- 
able probability  of  gas  and  oil  values  inider  these  lands." 
R.  89.     (Italics  mine). 

The  Trial  Court  further  stated,  "I  can't  see  hovv'  as 
a  practical  matter  you  could  prove  how  much  the  pos- 
sibility   of    leasing    for    exploration    would    enhance   the 
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market  value  of  this  land  unless  you  could  show  how 
much  is  paid  by  oil  companies  for  leases,  and  then  you 
get  back  to  the  proposition  of  putting  in  these  leases 
and  the  amount  that  the  owner  would  get  for  explora- 
tion leases,  which  I  think  is  clearly  improper  because 
it  is  too  speculative."     R.  89. 

The  record  shows  that  counsel  for  appellants  sought 
by  stipulation  with  the  government  to  separate  mineral 
values  from  the  remaining  value,  the  Court  having  con- 
ceded that  "the  exploitation  of  mineral  value  would  not 
be  inconsistent  with  agricultural  value,"  R.  92,  but  no 
stipulation  was  entered  into  between  the  parties. 

Thereafter,  counsel  for  appellants  made  repeated 
proffers  of  exhibits  and  testimony  in  connection  with  es- 
tablishing a  value  incident  to  mineral  rights  as  a  result 
of  the  lands  being  a  part  of  an  active  leasing  area.  R.  134, 
135.  Appellants  sought  to  introduce  the  testimony  of  a 
geologist  from  Shell  Oil  Company  to  testify  as  to  the 
presence  of  factors  in  the  area  necessary  for  exploration 
of  gas  and  data  as  to  existing  leases  in  the  field,  R.  170, 
and  the  testimony  of  a  lease  agent  from  Carter  Oil  Com- 
pany, a  subsidiary  of  Standard  Oil  Company,  to  testify 
as  to  dealings  in  mineral  leases  and  rights  in  the  area, 
including  his  own  activities.     R.  170. 

A  proffer  was  made  as  to  the  existence  of  and  de- 
velopment of  gas  in  the  area.    R.  173,  174. 

Exhibit  No.  97,  a  lease  on  mineral  rights  from  the 


6 

appellants  to  the  Shell  Oil  Company,  prior  to  talcing,  and 
Exhibit  96,  an  option  to  lease  from  appellants  to  Laurent 
Regimbal,  were  proffered,  R.  207-210,  and  the  Court  at 
that  time  reserved  ruling,  R.  210-212,  stating,  however, 
that  "I  take  the  position  that  the  existence  of  these  pros- 
pecting leases  becomes  material  only  in  the  event  it  is 
shown  that  there  are  mineral  right  values  or  minerals  of 
substantial  value  in  the  property,  and  that  if  there  isn't 
anything  shown  on  which  there  could  be  compensation 
for  minerals,  the  fact  that  there  are  mineral  leases  is  im- 
material." 

Exhibit  120,  the  deed  of  mineral  rights  from  the 
defendants  individually  to  the  Cold  Creek  Company,  com- 
prising the  appellants  and  the  Swansons,  defendants.  Ex- 
hibit 96  and  Exhibit  97,  were  later  in  the  course  of  the 
trial  admitted  by  the  Trial  Court  for  the  sole  purpose  of 
consideration  by  the  Court  as  to  the  state  of  the  title,  the 
Court  again  reserving  ruHng  as  to  whether  said  exhibits 
should  be  submitted  to  the  jury.    R.  233-235. 

Counsel  for  the  appellants  prior  to  closing  appellants' 
case  then  made  a  fomial  offer  of  proof  encompassing  all 
that  had  gone  before  and  developing  further  the  evidence, 
both  as  to  oral  testimony  and  written  exhibits,  sought  to 
be  introduced.  R.  236-242.  Said  offer  of  proof  outlined 
the  evidence  appellants  believed  would  establish  a  def- 
inite basis  for  ascertainment  of  mineral  values  by  the 
Court  and  jury,  and  included  the  following  facts: 


1.  The  basic  factors  which  govern  the  decision  by 
major  oil  companies  of  whether  to  invest  in  leaseholds  and 
to  explore  for  oil. 

2.  The  presence  and  existence  of  a  sufficient  num- 
ber of  said  factors  in  the  subject  land. 

3.  The  probability  of  oil  or  gas  in  the  area,  based  on 
geological  surveys. 

4.  That  the  area  in  question  constituted  an  active 
leasing  area  of  common  knowledge  among  oil  people  and 
owners  of  real  estate. 

5.  That  Shell  Oil  Company,  Ohio  Oil  Company, 
Texas  Oil  Company,  Richfield  Oil  Company,  and  Stand- 
ard Oil  Company  are  and  have  been  leasing  mineral  rights 
in  said  area. 

6.  That  recent  sales  of  lands  in  the  area  have  all 
involved  a  reservation  of  mineral  rights. 

7.  That  the  leasehold  interest  in  mineral  leases,  the 
landowners'  mineral  estate,  and  the  option  to  lease  for 
mineral  rights  all  have  a  definite  ascertainable  value. 

8.  That  companies  make  a  business  of  investing  in 
a  percentage  of  the  mineral  estate  remaining  in  the  land- 
owner after  a  lease  of  the  mineral  rights  to  a  major  oil 
company. 

The  Court  then  rejected  Exhibit  96,  the  option  to 
lease  from  appellants  to  Regimbal,  and  Exhibit  97,  the 
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mineral  lease  from  appellants  to  Shell  Oil  Company,  and, 
Exhibit  120,  the  Cold  Creek  Company  lease,  indicating 
that  said  exhibits  were  not  proper  evidence  to  determine 
value  at  time  of  taking.  R.  252,  253.  Testimony  by  the 
Shell  geologist,  Mr.  Valentine,  and  the  Carter  Oil  land 
man,  Mr.  Beam,  together  with  all  the  other  elements  of 
proof  set  forth  above,  were  rejected,  the  Court  holding 
that  such  evidence  proffered  "would  be  entirely  specula- 
tive in  nature  as  to  the  possibilities  of  there  being  oil  or 
gas  here  in  a  completely  undeveloped  and  undiscovered 
area."  (Italics  mine).  R.  250.  The  Court  emphasized 
that  there  must  be  "discovery  or  development  of  commer- 
cial proportions  ...  in  the  vicinity."  R.  250.  The  Court's 
ruling  in  part  is  as  follows: 

"I  think  that  the  rule  that  should  be  applied  here  is  the 
one  that,  since  I  think  the  Court  can  almost  take 
judicial  notice  of  the  fact  that  this  land  is  not  in  or  any- 
where near  a  commercially  producing  mineral  area, 
gas  and  oil  area,  that  allowing  a  jury  to  place  a  valua- 
tion on  mineral  rights  or  on  the  right  to  lease  it  for 
prospecting  for  gas  and  oil  would  be  too  speculative 
and  remote  to  form  the  basis  for  compensation. 

"And  I  think  that  will  be  my  ruling  here,  that  I  will 
not  submit  this  for  the  jury  and  \\'ill  not  submit  to 
them  the  leases  which  have  been  received  in  evidence. 
They  will  be  here  for  the  })urpose  of  showing  the  state 
of  the  title."    R.  252-253. 

The  Court  further  stated  in  conclusion: 

"There  is  this  matter  that  occurs  to  me:  I  think  it 
would  be  extremely  dangerous  in  a  case  of  this  kind 
to  submit  to  the  jur\  the  question  of  whether  or  not 


there  is  substantial  mineral  value  here  and  allow 
them  to  place  an  unknown  value,  a  value  which  we 
wouldn't  know  they  had  placed,  when  their  verdict 
came  in.  If  they  returned  a  verdict,  as  the  owners 
hope  they  will,  of  upward  of  a  million  dollars,  no  one 
could  ever  tell  whether  $10  or  $500,000  of  that  was 
based  upon  their  idea  of  what  these  minerals  might 
be  worth,  and  if  I  should  happen  to  be  wrong,  which 
it  is  my  best  judgment  I  would  be,  if  I  submitted  it, 
the  case  would  be  upset  in  the  Court  of  Appeals  and 
it  would  come  right  back  here  a  couple  of  years  from 
now  and  we  would  start  all  over  again  to  try  this  case 

:  again  at  that  time.  Of  course,  that  is  only  a  sideline 
observation  because  the  basic  responsibility  of  making 
these  rulings  rests  on  the  trial  court  and  that  is  where 
I  recognize  it  is  and  that  is  where  I  accept  it,  and  so 
the  ruling  is  mine,  I  simply  make  this  other  observa- 

•         tion  as  a  sort  of  a  sideline  comment."    R.  253-254. 

The  Trial  Court,  having  rejected  all  proffered  testi- 
mony and  evidence  concerning  a  detennination  of  value 
as  to  mineral  rights,  instructed  the  jury  as  follows: 

"Now,  there  has  been  some  mention  made  of  mineral 
rights  here.  I  think  I  should  tell  you  that  that  ques- 
tion has  been  carefully  considered  by  the  Court  and 
the  Court  has  come  to  tlie  conclusion  as  a  matter  of 
law,  and  you  are  instructed,  that  there  has  been  shown 
no  substantial  value  here  for  mineral  rights  and  you 
are  not  to  award  any  value  for  mineral  rights.  You 
are  to  utterly  disregard  any  evidence  that  may  have 
come  in  or  any  mention  of  that  matter."    R.  259,  260. 

The  basic  question  on  the  appeal  is  whether  all  the 
proffered  evidence  as  to  mineral  values,  existing  mineral 
leases,  and  the  buying  and  selling  of  mineral  estates  was 
properly  excluded  by  the  Comt,  In  making  its  ruling  con- 
cerning the  inadmissibility  and  rejection  of  said  evidence. 
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the  Trial  Court  admitted  that,  "There  seems  to  be  an  in- 
creasing activity  here  in  this  area  in  the  way  of  leases  for 
prospecting  of  gas  and  oil."    R.  252. 

By  reason  of  the  exclusion  of  evidence  as  to  said 
values,  and  the  fact  that  the  jury  had  no  opportunity  to 
translate  the  loss  of  these  valuable  rights  and  propeily 
interests  into  the  equivalent  in  money,  the  appellants 
therefore  were  deprived  of  "just  compensation,"  the  ver- 
dict as  to  Civil  Case  No.  892  being  inadequate  as  a 
matter  of  law. 

Although  the  diminution  of  the  verdict  was  directly 
related  only  to  Civil  Case  No.  892,  the  refusal  of  the  Trial 
Court  to  admit  the  evidence  as  to  mineral  values,  the 
partisan  attitude  of  the  Trial  Judge  in  dealing  with  this 
problem  and  in  excluding  the  evidence,  iniu-ed  in  the 
verdict  as  to  all  four  consolidated  cases.  The  inevitable 
result  was  that  appellants  were  denied  a  fair  and  im- 
partial trial  and  the  right  safeguarded  by  the  Fifth  Amend- 
ment that  private  property  shall  not  be  taken  for  public 
use  without  just  compensation. 

SPECIFICATION  OF  ERRORS 

1.  Rejection  of  Defendants'  Exhibit  96— an  option 
to  lease  mineral  rights  from  appellants  and  defendants 
Swanson  to  Laurent  Regimbal,  and  Exhibit  97— a  mineral 
lease  from  appellants  and  defendants  Swanson  to  Shell 
Oil  Company,  at  25c  per  acre,  ])oth  of  said  exhibits  being 
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executed  prior  to  the  taking  for  valuable  consideration, 
and  both  dealing  with  subject  lands.     R.  234-241. 

Evidence  offered  to  show  proof  of  the  following  facts: 

a.  Value  of  appellants'  mineral  estate,  through  rental 
payments  and  possibiltiy  of  oil  or  gas  production. 

b.  Highest  and  best  uses  of  land  not  inconsistent  with 
agricultural  use. 

Evidence  rejected  by  the  Court  for  the  reason  that 
"allowing  a  jury  to  place  a  valuation  on  mineral  rights 
or  on  the  right  to  lease  it  for  prospecting  for  gas  and  oil 
would  be  too  speculative  and  remote  to  form  the  basis 
for  compensation."    R.  252-253. 

2.  Rejection  of  proffers  of  testimony  of  Mr.  Valen- 
tine of  the  Shell  Oil  Coiupany,  and  Mr.  Beam  of  Carter 

Oil  Company,  a  subsidiary  of   Standard  Oil  Company, 

said  testimony  to  establish  sub-surface  geology  of  area, 

and  to  establish  a  contractual  interest  in  the  geology  of 

the  subject  property  by  major  oil   companies,   to  prove 

probability  or  possibility  of  oil  or  gas  development  and 

production,  to  establish  that  condemned  lands  were  within 

an  active  leasing  area,  to  set  forth  all  transactions  in  the 

area  as  to  purchase  and  sale  of  leasehold  interests  and 

mineral  estates.     R.  170,  236-242. 

Evidence  offered  as  proof  of: 

a.  Real  and  ascertainable  value  of  mineral  leaseholds, 
and  mineral  estates. 
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b.  Active  barter  in  mineral  leaseholds  and  mineral  es- 
tates. 

c.  Possibility  of  oil  or  gas  production. 

Evidence  rejected  by  the  Court  for  the  reason  that 
"allowing  a  jury  to  place  a  valuation  on  mineral  rights  or 
on  the  right  to  lease  it  for  prospecting  for  gas  and  oil 
would  be  too  speculative  and  remote  to  form  the  basis  for 
compensation."    R.  252-253. 

3.  Requirement  by  the  Trial  Court  that  the  appel- 
lants conduct  their  case  in  accordance  with  the  desires  of 
the  Court  as  to  order  and  manner  of  proof,  thereby  deny- 
ing appellants  a  fair  trial  and  due  process  of  law. 

ARGUMENT 

1.     Appellants  Denied  Just  Compensation  b\'  Erron 
eous  Exclusion  of  Evidence. 

The  discussion  on  the  first  two  errors  relied  upon, 
concerning  exclusion  of  evidence,  can  be  considered  to- 
gether. The  basic  error  relating  to  said  exclusion  of  evi- 
dence is  that  as  a  result  the  appellants  were  deprived  of 
"just  compensation"  as  a  matter  of  law. 

The  Fifth  Amendment  of  the  Constitution  provides 
that  private  property  shall  not  be  taken  for  public  use 
without  just  compensation.  Such  compensation  means  the 
full  and  perfect  equivalent  in  money  of  the  property  taken. 
The  owner  is  to  be  put  in  as  good  position  pecuniarily  as 
he  would  have  occupied  if  his  propert\-  had  not  l:)ecn 
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taken.    U.  S.  v.  Miller,  317  U.  S  .369,  373;  63  S.  Ct.  276, 
279;  87  L.  Ed.  336. 

In  Olson  V.  U.  S.,  292  U.  S.  246,  255,  54  S.  Ct.  704, 
708,  the  Supreme  Court  stated  as  follows: 

"In  respect  to  each  item  of  property  that  value  may 
he  deemed  to  be  the  sum  which,  considering  all  the 
circumstances,  could  have  been  obtained  for  it,  that 
is,  the  amount  that  in  all  probability  would  have  been 
arrived  at  by  fair  negotiations  between  an  owner  will- 
ing to  sell  and  a  purchaser  desiring  to  buy.  In  mak- 
ing that  estimate  there  should  be  taken  into  account 
all  considerations  that  fairly  might  be  brought  for- 
ward and  reasonably  be  given  substantial  weight  in 
such  bargaining.  Bwoks-Scanlon  Corp.  v.  U.  S.,  265 
U.  S.  106,  124;  44  S.  Ct.  471;  68  L.  Ed.  934,  941." 

The  Supreme  Court  has  further  held  that  the  ascer- 
tainment of  value  is  not  controlled  by  rigid  rules  or  arti- 
ficial formula.  What  is  required  is  "a  reasonable  judg- 
ment having  its  basis  in  a  proper  consideration  of  all  rele- 
vant facts."  Minnesota  Rate  Cases,  230,  U.  S.  352,  434, 
33  S.  Ct.  729,  57  L.  Ed.  1511.  Standard  Oil  Company  of 
New  Jersey  v.  Southern  Pacific  Company,  268  U.  S.  146, 
156,  45  S.  Ct.  465,  69  L.  Ed.  890. 

In  U.  S.  V.  General  Motors  Corp.,  323  U.  S.  373,  378, 
65  S.  Ct.  357,  359,  89  L.  Ed.  311,  the  Supreme  Court  de- 
clared : 

"Property  .  .  .  denotes  the  group  of  rights  inhering 
in  the  citizen's  relation  to  the  physical  thing,  as  the 
right  to  possess,  use  and  dispose  of  it  .  .  .  The  consti- 
tutional provision  is  addressed  to  every  sort  of  interest 
the  citizen  may  possess." 
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The  evidence  which  counsel  for  appellants  attempted 
to  introduce,  including  the  Shell  Oil  Company  mineral 
lease,  Exhibit  97,  and  the  Regimbal  mineral  option,  Ex- 
hibit 96,  would  have  established  that  the  appellants  at 
the  time  of  taking  had  received  and  would  in  all  prob- 
abihty  receive  in  the  future  25c  an  acre  for  leasing  all  or 
a  substantial  part  of  the  26,000  acres.  Further  evidence 
sought  to  be  introduced,  including  the  testimony  of  Mr. 
Beam  and  of  Mr.  Valentine,  would  have  established  that 
there  was  considerable  activity  by  the  major  oil  com- 
panies and  independents  in  the  purchase  and  sale  of  min- 
eral leases  and  mineral  royalties  and  that  the  major  oil 
companies  in  the  area  had  paid  from  25c  to  $2.00  per 
acre  for  mineral  leases.  Said  proffered  testimony  would 
have  further  established  that  in  the  opinion  of  the  geolo- 
gists and  experts  of  the  major  oil  companies,  including 
Mr.  Valentine  of  Shell  Oil  Company,  the  entire  26,000 
acres  which  the  appellants  owned  constituted  an  active 
leasing  area  of  common  knowledge  among  oil  people  and 
owners  of  real  estate,  R.  239,  and  that  the  factors  present 
indicated  the  probability  of  the  existence  of  gas  or  oil  in 
the  area.  The  offer  of  proof  further  stated  that  the  tes- 
timony of  Mr.  Beam  would  establish  that  persons  of  or- 
dinary busniess  judgment  were  investing  in  mineral  es- 
tates in  the  area,  that  is  to  say,  buying  a  portion  of  the 
landowner's  remaining  interest  after  a  lease  to  a  major  oil 
company.  R.  240.  Mr.  Beam  would  also  have  testified 
that  there  is  a  verv  real  vakie  in  a  mineral  lease  and  in 
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an  option  for  a  lease  in  a  so-called  wildcat  area  even 
though  there  has  not  been  a  strike  of  oil.  R.  241.  The 
offer  of  proof  would  further  have  established  that  the 
area  was  in  the  past  for  a  minimum  of  eleven  years  a 
producing  area  for  gas.     R.  135. 

Can  it  arbitrarily  be  said,  without  having  heard  the 
testimony  of  any  one  of  the  proffered  witnesses,  that  the 
mineral  interests  in  connection  with  the  26,000  acres  of 
condemned  land  are  valueless?  Such  a  finding  goes 
against  common  sense  and  logic.  As  a  matter  of  fact, 
with  the  proffered  evidence  that  major  oil  companies  were 
then  spending  and  have  since  spent  money  for  oil  leases 
and  oil  development,  any  reasonable  person  would  admit 
that  in  the  event  of  the  sale  of  land,  these  factors  would 
be  considered  by  both  the  seller  and  the  purchaser.  As  a 
result  a  higher  price  would  be  paid  than  if  there  were  no 
activity  whatsoever  in  connection  with  mineral  leasing 
and  exploration. 

The  property  rights  taken  away  from  appellants  by 
the  sovereign  without  even  nominal  compensation  are  as 
follows: 

1.  Right  to  receive  25c  per  acre  from  Shell  Oil  Com- 
pany under  existing  lease. 

2.  Right  to  receive  25c  per  acre  from  Regimbal  or 
his  assignee  upon  exercise  of  the  option  to  lease, 

3.  Right  to  bargain  for  and  sell  leasehold  interest  to 
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major  oil  companies  in  any  lands  not  covered  by  Shell 
lease  or  taken  up  by  Regimbal,  at  25c  per  acre  or  more. 

4.  The  right  to  bargain  for  and  sell  a  percentage  or 
all  of  the  interest  of  appellants  in  the  mineral  estate, 
whether  they  have  previously  leased  to  a  major  oil  com- 
pany or  not. 

5.  The  right  to  benefit  as  dominant  owner  of  the 
mineral  estate  from  possible  oil  or  gas  production. 

The  value  of  each  of  the  above  property  rights  would 
of  course  vary,  from  tremendous  values  if  oil  or  gas  were 
commercially  produced  in  the  area,  to  a  lesser  value  based 
only  on  the  income  from  leaseholds  and  mineral  estates. 
R.  241. 

However,  if  the  evidence  sought  to  he  introduced 
was  received,  and  properly  presented  in  accordance  with 
the  offers  of  proof,  the  jury  could  find  a  minimum  value 
to  the  dominant  owners  of  the  mineral  rights,  as  lessors, 
of  25c  per  acre  for  the  26,000  acres.  Ex.  96,  97.  If  the 
witnesses  further  established  a  market  value  in  the  dom- 
inant mineral  estate,  R.  240,  which  value  was  fixed  at  $1.00 
per  acre  for  a  half  interest  in  a  transaction  relating  to  land 
in  the  immediate  area,  R.  76,  then  the  jury  could  further 
find  that  said  dominant  mineral  estate  had  a  real  and 
tangil^le  value. 

It  appears  in  the  record  that  a  proffer  was  made  that 
gas  in  commercial  quantities  was  produced  in   tlie  area 
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for  a  period  of  eleven  to  fourteen  years,  serving  a  sub- 
stantial part  of  the  Yakima  Valley.  R.  135,  R.  173.  Al- 
though this  commercial  production  ceased  some  twenty- 
five  years  ago,  this  time  span  is  insignificant  in  a  deter- 
mination of  whether  or  not  there  is  a  reasonable  possi- 
bility of  oil  or  gas  production  in  the  area  in  question. 
In  the  past  ten  years,  the  major  oil  companies  of  the 
United  States,  faced  with  dwindling  oil  reserves,  and 
greatly  increased  demand,  have  engaged  in  extensive  oil 
and  gas  exploration,  always  necessarily  preceded  by  in- 
tense activity  in  leasing  of  mineral  rights  and  purchasing 
of  mineral  rights. 

The  instant  case  is  the  only  one  that  has  come  to 
the  attention  of  counsel  for  appellants  where  the  Trial 
Judge,  dealing  with  condemnation  of  lands  in  an  active 
leasing  area,  and  with  severed  mineral  estates  and  lease- 
liolds,  rejected  the  admission  of  evidence  and  testimony 
at  the  time  the  proffers  were  made.  There  are  cases 
where  the  Trial  Court  instructed  the  jury  that  the  evidence 
was  insufficient  to  warrant  their  considering  mineral 
value;  of  instructions  limiting  the  jury  in  the  detennina- 
tion  of  mineral  values;  and  of  instructions  setting  forth 
the  degree  of  proof  necessary  to  establish  mineral  values. 
But  in  no  other  case  did  the  Trial  Court  deny  entirely  to 
the  landowners  the  opportunity  to  prove  their  case  as  to 
possil^le  mineral  values. 

Consideration  of  cases  involving  leasehold  interests 
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and  mineral  rights  in  the  federal  courts  shows  an  increas- 
ing recognition  by  the  courts  that  mineral  rights,  other 
than  actual  production  of  gas  and  oil,  have  a  real  and 
ascertainable  value  in  our  world  of  today. 

In  Montana  Raihuay  Company  v.  Warren,  137  U.  S. 
348,  11  S.  Ct.  96,  97,  34  L.  Ed.  681,  the  Supreme  Court, 
with  reference  to  an  undeveloped  mining  claim,  said  as 
follows: 

'  "It  may  be  conceded  that  there  is  some  element  of 
uncertainty  in  this  testimony,  but  it  is  the  best  of 
which,  in  the  nature  of  things,  the  case  was  suscep- 
tible. That  this  mining  claim  which  may  be  called 
'only  a  prospect,'  had  a  value  fairly  denominated  a 
'market  value,'  may  be,  as  the  Supreme  Court  of  Mon- 
tana well  says,  be  affiimed  from  the  fact  that  such 
prospects  were  the  constant  subject  of  barter  and  sale. 
Until  there  has  been  full  exploiting  of  the  vein,  its 
value  is  not  certain,  and  there  is  an  element  of  spec- 
ulation, it  must  be  conceded,  in  any  estimate  thereof. 
And  yet  uncertain  and  speculative  as  it  is,  such  pros- 
pect has  a  market  value." 

It  is  stated  further: 

"In  respect  to  such  value,  the  opinions  of  witnesses 
familiar  with  the  territory  and  its  surroundings  are 
competent.  At  best,  evidence  of  value  is  largely  a 
matter  of  opinion,  especially  as  to  real  estate. ' 

And  in  the  Eagle  Lake  Improvement  Co.  v.  United 
States,  (5th  C.C.A.),  141  F.  (2d)  562,  at  564,  the  Ap- 
pellate Court  stated: 

"...  The  instructions  to  which  objection  was  made 
in  substance  charged  that  the  jury  should  find  the 
mineral  interests  \alueless  unless  from  the  evidence 
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it  was  believed  that  a  reasonable  probability  existed 
that  oil  or  gas  in  paying  quantities  might  be  pro- 
duced. As  held  in  Olson  v.  United  States,  292  U.  S. 
246,  257,  54  S.  Ct.  704,  78  L.  Ed.  1236,  elements  af- 
fecting value  that  depend  upon  occurrences  which, 
though  possible,  are  not  reasonably  probable,  should 
be  excluded  from  consideration  as  too  speculative 
and  conjectural  to  afford  a  basis  for  the  judicial  as- 
certainment of  value.  In  Texas,  however,  a  mineral 
lease  is  recognized  by  law  as  being  property  having 
a  market  value  even  if  it  covers  undeveloped  terri- 
tory. Where  oil  interests  are  involved,  a  reasonable 
probability  of  successful  development  is  sufficient 
to  make  leasehold  estates  of  great  value;  indeed, 
where  there  is  a  reasonable  possibility  of  production 
in  paying  quantities,  mineral  rights  are  a  common 
subject  of  l)arter  and  sale,  and  therefore  have  a  def- 
inite, ascertainable  market  value,  even  where  the 
prospects  of  successful  development  are  too  specu- 
lative and  remote  to  he  'reasonably  probable.'  In  any 
event,  such  leases  have  a  nominal  value." 

In  Southern  Pacific  Railwa\i  Co.  v.  San  Francisco 
Savings  Union,  79  Pac.  961,  964,  the  Supreme  Court  of 
California,  referring  to  reservation  of  mineral  rights  by 
landowner  in  a  deed  to  the  railroad,  said: 

"It  no  doul:»t  will  always  be  more  difficult  to  prove 
whether  a  reserved  right  in  oil  is  valuable  or  not, 
much  more  so  than  such  a  right  in  fixed  minerals; 
but  it  cannot  be  said  impossible  to  do  it." 

In  the  instant  case  appellants  were  never  even  given 
the  opportunity  to  try,  and  it  thereby  became  impossible 
to  do  it. 

The  most  recent  case  in  point  is  that  of  Cal-Bay  Cor- 
poration et  al  V.  United  States,  9th  Cir.,  169  F.  (2d)  15; 
cert,  den.,  69  S.  Ct.  134;  335  U.  S.  859;  93  L.  Ed.  406, 
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The  Trial  Court  in  the  Cal-Bay  Corporation  case  gave 
an  instruction  in  part  to  the  effect  that  "Future  income  or 
speculative  productive  value  contemplated  is  not  a  measure 
of  condemnation  value."  The  Court  had  refused  to  give 
the  following  instruction  proposed  by  defendants: 

"This  action  concerns  the  value  of  the  gas  and  oil 
rights  and  the  leases  given  for  such  development  on 
the  lands  taken  by  the  Government.  Gas  and  oil 
leases  are  recognized  by  law  as  being  property  hav- 
ing a  market  value  even  if  such  leases  are  in  unde- 
veloped territory.  Where  gas  and  oil  rights  are  con- 
cerned a  reasonable  probability  of  successful  develop- 
ment is  sufficient  to  make  such  leaseholds  of  great 
value.  Where  there  is  reasonable  possibility  of  pro- 
duction in  paying  quantities  gas  and  oil  leases  are 
common  subject  of  barter  and  sale  and,  therefore, 
have  definite  ascertainable  market  value. 

"There  is  a  definite  market  value  even  where  the 
prospects  of  successful  development  are  too  specu- 
lative to  be  reasonably  probable.  If  the  uncertainties 
are  such  that  the  mineral  interests  in  the  condemned 
lands  are  bought  and  sold  at  anns-length  transactions 
for  valuable  considerations,  they  have  a  market  price 
translated  into  a  fair  market  value  for  condemnation 
purposes." 

The  Appellate  Court  held  that  the  Trial  Court  en-ed 
in  refusing  such  an  instruction,  stating  in  part  as  follows: 

"We  think  the  district  court  erred  in  refusing  such  an 
instruction.  We  take  notice  that,  in  California,  dis- 
covery in  land  of  a  reasonable  probability  of  success- 
ful development  of  gas  or  oil  gives  great  value  to  such 
land  and  that  it  has  a  market  value  even  where  the 
prospects  of  possible  successlul  development  are  too 
speculative  to  be  reasonably  probable.  The  evidence, 
later  quoted,  sho\^'s  there  are  hundreds  of  sales  of 
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lessor  and  lessee  rights  in  lands  with  such  specula- 
tive value." 

In  the  instant  case,  also,  had  the  appellants  been  af- 
forded the  opportunity,  they  could  have  shown  many  sales 
of  lessor  and  lessee  rights  in  lands  with  speculative  value, 
through  the  testimony  of  the  proffered  witnesses. 

The  Appellate  Court  in  the  Cal-Bay  case  stated  fur- 
ther: 

"That  such  speculative  value  is  provable  in  such  con- 
demnation proceedings  has  been  recognized  by  the 
Fifth  Circuit  in  a  case  concerning  such  interests  in 
lands  in  the  southern  distrist  of  the  oil  producing 
State  of  Texas.  Eas,le  Lake  Improvement  Co.  v. 
United  States,  5  Cir.,  141  F.  2d  562,  564." 

An  application  of  the  foregoing  rules  to  the  proffers 
made  and  evidence  sought  to  be  admitted  justifies  the 
assumption  that  if  the  appellants  had  been  peiTnitted  to 
introduce  said  proof  there  would  have  been  established 
additional  values  to  be  considered  by  the  jury,  within 
the  limits  of  an  appropriate  instruction  by  the  Court. 

In  the  case  of  Cal-Bay  Corporation  et  al  v.  United 
States,  supra,  and  of  Eagle  Lake  Improvement  Co.  v. 
United  States,  supra,  it  was  held  that  erroneous  instruc- 
tions constituted  prejudicial  error.  The  instiiictions  might 
well  have  led  the  jury  to  bring  in  a  lesser  amount  and 
therefore  the  landowners  would  not  have  received  "just 
compensation." 

In  the  instant  case,  however,  the  effect  of  the  erron- 
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eous  exclusion  of  evidence  is  even  more  apparent.  The 
jury  was  not  pennitted  to  even  consider  mineral  values. 
The  verdicts,  therefore,  could  not,  and  did  not,  reflect  any 
valuation  whatsoever  as  to  mineral  rights,  and  could  not 
represent  "fair  compensation." 

It  is  conceded  that  if  the  rejected  evidence  had  been 
admitted,  and  a  proper  instruction  given,  the  jury  might 
well  have  returned  a  considerably  greater  verdict,  or  per- 
haps only  a  nominal  increase.  But  a  determination  of 
values  is  rightfully,  and  should  have  been,  a  matter  for 
the  jury  to  decide.  These  proffers  related  to  material  and 
relevant  evidence.  It  was  error  to  exclude  them.  See 
Knollman  v.  United  States,  214  F.  106,  108. 

The  Trial  Judge  must  necessarily  have  relied  upon 
personal  knowledge  or  belief  or  experience  concerning 
oil  and  gas  matters  in  order  to  arbitrarily  reject  the  prof- 
fers of  evidence.    R.  89. 

The  Court  acknowledged  the  increased  activity  here 
in  this  area.  R.  252.  Yet  the  Court  substituted  its  judg- 
ment for  that  of  the  juiy,  and  arbitrarily  excluded  the  evi- 
dence and  testimony  which  could  well  have  established 
that  said  increased  activity  had  brought  with  it  a  real  and 
ascertainable  value  as  to  mineral  leaseholds  and  mineral 
estates.  The  Court  referred  to  the  Martinez  case,  R.  89, 
stating  that: 

"Now  I  think  in  a  prior  case  I  did  submit  the  rather 
tenuous  proposition  thai  the  jur>'  could  find  lu)\v  much 
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the  market  value  of  the  land  had  been  enhanced  by 
the  possibility  of  leasing  it  for  exploration  purposes, 
but,  frankly,  I  am  getting  a  little  concerned  about 
that  and  doubtful  about  it." 

Counsel  for  appellants  pointed  out  that  he  could  pre- 
sent a  stronger  case  as  to  proof  of  mineral  values  than  the 
Martinez  case,  because  the  area  was  an  active  leasing  area 
at  the  time  of  taking  in  the  instant  case,  and  was  not  in 
the  Martinez  case.    R.  134.     The  Court  observed: 

"Well,  as  far  as  my  following  this  instruction  is  con- 
cerned it  is  helpful  to  have  at  hand  what  you  have' 
'  said  in  some  prior  case,  but,  of  course,  a  judge  should 
be  like  a  wild  goose,  every  day  is  a  new  day,  and  I 
am  not  bound  to  anything  that  I  did  even  yesterday 
even  as  far  as  today  is  concerned."    R.  135-136. 

No  fault  can  be  found  with  this  expression  of  judicial 
procedure,  but  it  is  most  respectfully  contended  that  the 
change  of  policy  in  this  instance,  which  was  reflected  in 
the  exclusion  of  material  and  relevant  evidence,  seriously 
prejudiced  the  entire  case  for  the  appellants. 

The  Trial  Court  emphasized  its  own  error  in  exclud- 
ing evidence  of  mineral  values  when  it  instructed  the 
jury  as  follows: 

"The  Court  has  come  to  the  conclusion  as  a  matter  of 
law,  and  you  are  instructed,  that  tJiere  has  been  shown 
no  substantial  value  here  for  mineral  rights  and  you 
are  not  to  award  any  value  for  mineral  rights."  R.  260. 
( Italics  mine ) . 

It  is  difficult  to  conceive  how  the  appellants  could 
have  "shown"  value  for  mineral  rights  when  they  were 


24 

precluded  from   presenting  the  evidence   they  had   as- 
sembled. 

The  Trial  Court,  in  excluding  the  proffered  evidence, 
attempted  to  justify  its  action  as  follows: 

i  "Unless  the  land  is  a  proved  field  or  reasonably  ad- 
jacent to  a  proved  field  .  .  .  mineral  values,  as  such, 
cannot  be  made  the  basis  of  compensation,  unless 
there  can  be  shown  reasonable  probability  that  they 
exist  here.  And  having  been  through  these  cases  be- 
fore, I  don't  think  it  is  possible  to  show  reasonable 
probability  of  gas  and  oil  value  under  these  lands." 
(Italics  mine).    R.  89. 

The  testimony  of  the  expert  witnesses  which  the  ap- 
pellants sought  to  introduce,  would  have  established  the 
fact  that  proximity  of  land  to  a  commercially  producing 
mineral  area  does  not  of  itself  determnie  whether  that  land 
has  sub-surface  oil  or  gas.  Land  could  lie  one  mile  off  an 
anticline  or  structure  and  be  therefore  devoid  of  even  the 
possibility  of  having  oil  or  gas.  It  is  the  sub-surface  struc- 
ture of  the  land,  not  the  proximity  to  producing  wells,  that 
governs  whether  or  not  there  is  a  reasonable  possibility 
of  valuable  deposits  being  found.  Yet  the  testimony 
which  would  have  proven  "reasonable  possibility"  was  ex- 
cluded. 

The  Court  then  stated,  with  reference  to  the  Eagle 
Lake  Improvement  Co.  case,  supra: 

"In  Texas  and  under  Texas  law  a  mineral  lease  is  rec- 
ognized by  law  as  being  property  having  a  market 
value  even  if  it  covers  unde^'eloped  territory,  and  I 
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submit  this  is  not  the  law  in  this  jurisdiction."    R.  251. 

The  Court  finally  held  that: 

"I  think  that  the  rule  that  should  be  applied  here  is 
the  one  that,  since  I  think  the  Court  can  almost  take 
judicial  notice  of  the  fact  that  this  land  is  not  in  or 
anywhere  near  a  commercially  producing  mineral 
area,  gas  and  oil  area,  that  allowing  a  jury  to  place 
a  valuation  on  mineral  rights  or  on  the  right  to  lease 
it  for  prospecting  for  gas  and  oil  would  be  too  specu- 
lative and  remote  to  form  the  basis  for  compensation." 
R.  252-253. 

Appellants  respectfully  submit  that  the  above  reasons 
expressed  by  the  Trial  Court  as  basis  for  the  refusal  to  per- 
mit evidence  to  be  given  as  to  mineral  values  incorrectly 
state  the  law  in  this  jurisdiction,  as  set  forth  in  the  Cal-Bay 
Corporation  case,  supra.  The  Appellate  Court  therein 
cited  with  approval  the  language  of  Eagle  Lake  hnprove- 
ment  Co.  v.  United  States,  supra,  at  p.  564,  yet  the  Trial 
Court  summarily  states  that  "this  is  not  the  law  in  this 

jurisdiction."  R.  251.  The  Trial  Court  has  misapplied 
the  rule  of  "reasonable  probability"  R.  89,  and  refused 
to  recognize  the  law  of  this  jurisdiction  that  "where  there 
is  a  reasonable  possibility  of  production  in  paying  quan- 
tities, gas  and  oil  leases  are  common  subject  of  barter  and 
sale  and,  therefore,  have  definite  ascertainable  market 
value."  This  rule  would  be  equally  applicable  to  mineral 
rights  of  the  dominant  owner,  in  this  case,  the  appellants. 

2.     Appellants  Were  Denied  a  Fair  Trial  and  Due 
Process  of  Law. 
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The  error  of  the  Trial  Court  in  denying  admission  of 
the  exhibits  and  testimony  in  question  would  be  directly 
reflected  only  in  the  single  cause  of  action,  Civil  Case  No. 
892.  However,  by  reason  of  the  Court's  conduct  of  the 
case  it  is  the  further  contention  of  appellants  that  their 
entire  presentation  as  to  all  four  consolidated  cases  was 
prejudiced.  By  the  arbitrary  actions  of  the  Trial  Judge, 
counsel  for  appellants  was  prevented  from  making  an 
orderly  and  persuasive  presentation  of  appellants'  case. 

CONCLUSION 

As  to  Civil  Case  No.  892,  the  rejection  of  proffered 
evidence  as  to  mineral  values  is  clearly  reversible  error. 
All  property  rights  that  were  capable  of  being  translated 
into  value  should  have  been  pennitted  to  be  introduced 
into  evidence  and  considered  by  the  juiy,  subject  to  proper 
insti-uctions  in  accordance  with  the  laws  of  this  jurisdic- 
tion. The  direct  consequence  of  the  Trial  Court's  error 
was  that  the  verdict  of  the  jury  as  to  Civil  Case  No.  892 
was  inadequate  as  a  matter  of  law. 

As  to  the  leasehold  cases,  Civil  Cases  Nos.  452,  488 
and  762,  the  Trial  Court,  in  arbitrarily  excluding  evidence 
and  testimony,  seriously  prejudiced  the  presentation  of 
appellants'  entire  case.  Such  reversible  prejudice  would 
necessarily  l^e  reflected  in  the  verdicts  of  the  jur\'  as  to 
said  leasehold  cases  as  well  as  the  fee  simple  title  case. 

It  is  respectfully  submitted  that  the  appellants  ha\e 
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been  thereby  deprived  of  just  compensation  under  due 
process  of  law  and  are  entitled  to  a  new  trial. 

Dated,  Yakima,  Washington, 

October  11,  1956. 

WALTER  V.  SWANSON 
DOUGLAS  A.  WILSON 

Attorneys  for  Appellants 
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United  States  District  Court  for  the  Southern 
District  of  California 

ORDERS  OF  ADJUDICATION  AND 
OF  GENERAL  REFERENCE 

At  Los  Angeles,  in  said  District,  on  March  4,  1955. 

The  respective  petitions  of  each  of  the  petitioners 
in  the  proceedings  hereinafter  mentioned,  filed  on 
the  respective  dates  hereinafter  indicated,  that  he 
be  adjudged  a  bankrupt  under  the  Act  of  Congress 
relating  to  bankruptcy,  having  been  heard  and  duly 
considered;  and  there  being  no  opposition  thereto; 

It  is  adjudged  that  each  of  said  petitioners  is  a 
bankrupt  under  the  Act  of  Congress  relating  to 
bankruptcy;  and 

It  is  thereupon  ordered  that  the  said  proceedings 
be,  and  they  hereby  are,  referred  generally  to  the 
referees  in  bankruptcy  of  this  Court,  whose  names 
appear  opposite  the  respective  proceedings  herein- 
after mentioned,  to  take  such  further  proceedings 
therein  as  are  required  and  permitted  by  said  Act, 
and  that  each  of  the  said  bankrupts  shall  hence- 
forth attend  before  said  referee  and  submit  to  such 
orders  as  may  be  made  by  him  or  by  a  Judge  of  this 
Court  relating  to  said  bankruptcy. 

Number:  65347  WB. 

Title  of  Proceedings:  Proctor's  Monte  Cristo,  a 
Corporation. 

Filed:  3-4-55. 

Referee :  Nelson  C.  Peters,  Esq.,  Los  Angeles,  Calif. 
LEON  R.  YANKWICH, 

LTnited  States  District  Judge. 

[Endorsed]:  Filed  March  4,   1955. 
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In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Di- 
vision 

In  Bankruptcy  No.  65,347-WB 

In  the  Matter  of 

PROCTOR'S  MONTE  CRISTO,  INC.,  a  Corpora- 
tion, 

Bankrupt. 

PETITION  FOR  ORDER  TO   SHOW  CAUSE 
To  the  Honorable  N.  C.  Peters,  Referee  in  Bank- 
ruptcy : 

Comes  now  E.  W.  Bailly,  and  respectfully  rep- 
resents : 

I. 

That  he  is  the  duly  appointed,  qualified  and  act- 
ing trustee  in  the  above-captioned  bankruptcy  mat- 
ter. 

II. 

An  examination  by  your  trustee  herein  has  de- 
veloped the  following  facts  concerning  a  certain 
on-sale  liquor  license,  No.  P-11129:  this  liquor  li- 
cense originally  stood  in  the  name  of  Niel  Mc- 
Dermott;  that  sometime  in  the  month  of  October, 
1954,  the  said  McDermott  entered  into  an  escrow 
with  the  bankrupt  corporation  for  the  transfei'  of 
the  said  liquor  license  for  and  in  consideration  of 
the  payment  of  the  sum  of  $18,000;  that  the  said 
$18,000  was  paid  by  Earl  Bennett  by  a  personal 
check  deposited  in  the  escrow  and  the  said  license 
was  forthwith  transferred  to  the  bankruj^t  corpora- 
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tion ;  that  the  said  license  has  at  all  times,  and  does 
now,  stand  in  the  name  of  the  bankrupt  corpora- 
tion; that  on  or  about  January  13,  1955,  Earl  Ben- 
nett made  application  to  the  California  [3*]  State 
Board  of  Equalization  and  gave  notice  of  intention 
to  transfer  the  said  liquor  license  to  the  said  Earl 
Bennett  without  consideration ;  that  your  petitioner 
is  further  informed  and  believes  and  therefore  al- 
leges that  the  said  transfer  has  not  as  yet  been 
accomplished  but  is  being  held  in  abeyance  pending 
this  bankruptcy  proceeding;  that  the  transfer  of 
the  liquor  license  to  the  said  Bennett  without  con- 
sideration would  constitute  a  fraud  upon  the  cred- 
itors of  this  bankrujot  estate  inasmuch  as  the  same 
is  being  accepted  without  consideration. 

Wherefore,  your  petitioner  prays  that  an  order  to 
show  cause  issue  on  Earl  Bennett  and  the  Board  of 
Equalization  of  the  State  of  California  to  be  and 
appear  before  the  Referee  in  Bankruptcy  on  a  day 
fixed,  and  then  and  there  show  cause,  if  any  they 
may  have,  why  an  order  should  not  be  made  fixing 
and  determining  that  that  certain  on-sale  liquor 
license.  No.  P-11129,  presently  standing  in  the  name 
of  the  bankrupt  corporation,  is  the  property  of  the 
said  corporation  free  and  clear  of  any  right,  title  or 
claim  thereto  on  the  part  of  Earl  Bennett;  and 

Your  petitioner  further  prays  that  a  temporary 
restraining  order  issue  on  Earl  Bennett  and  on  the 
Board  of  Equalization  of  the  State  of  California 
forbidding  and  restraining  the  transfer  of  the  on- 


*Page  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 
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sale  liquor  license  until  a  final  order  is  entered  in 
the  within  proceedings. 
Dated:   March  25,  1955. 

/s/  E.  W.  BAILLY, 

Trustee  in  Bankruptcy. 
CRAIG,  WELLER  & 
LAUGHARN, 

By  /s/  c.  E.  H.  McDonnell, 

Attorneys  for  Trustee. 
Duly  verified.  [4] 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT,  CONCLUSIONS  OF 
LAW  AND  ORDER  BASED   THEREON 

This  matter  having  come  on  for  hearing  on  the 
verified  Petition  for  Order  to  Show  Cause  of  E. 
W.  Bailly  on  April  5,  1955,  at  the  hour  of  9:30 
a.m.  thereof;  and  Trustee  having  appeared  in  per- 
son and  represented  by  his  counsel,  Craig,  Weller 
&  Laugharn  by  C.  E.  H.  McDonnell,  and  respondent 
Earl  Bennett  having  appeared  in  person  and  repre- 
sented by  his  counsel,  Miller  Vandegrift  and  Mid- 
dleton,  and  Darwin  H.  Wolford  by  Thomas  J.  Mid- 
dleton,  and  the  Department  of  Alcoholic  Beverage 
Control  of  the  State  of  California  having  also  ap- 
peared as  respondent;  and  evidence  both  oral  and 
documentary  having  been  offered  and  received,  and 
the  matter  having  been  taken  under  submission 
pending  the  filing  of  briefs,  and  it  appearing  that 
briefs  have  been  filed  herein,  the  Court  does  not 


E.  W.  Bailly,  etc.  7 

make  the  following  Findings  of  Fact,  Conclusions 
of  Law  and  Order  Based  Thereon :  [6] 

Findings  of  Fact 

I. 

The  Court  finds  as  true  that  the  within  bank- 
ruptcy proceedings  were  commenced  by  the  filing 
on  March  4,  1955,  of  a  Voluntary  Petition  in  Bank- 
ruptcy by  Proctor's  Monte  Cristo,  Inc.,  a  California 
corporation,  and  that  immediately  upon  such  filing 
the  said  corporation  was  adjudicated  a  bankrupt. 
The  Court  further  finds  as  true  that  on  March  5, 
1955,  an  Order  was  made  referring  the  above-cap- 
tioned  bankruptcy  proceedings  to  the  Honorable 
N.  C.  Peters,  Referee  in  Bankruptcy.  The  Court 
further  finds  as  true  that  on  March  22,  1955,  the 
First  Meeting  of  Creditors  was  held  before  Referee 
Peters  in  San  Bernardino,  at  which  time  E.  A¥. 
Bailly  was  nominated,  elected  and  confirmed  as 
Trustee  in  bankruptcy  for  Proctor's  Monte  Cristo, 
Inc.,  the  bankrupt  herein,  and  that  the  said  E.  W. 
Bailly  immediately  thereupon  filed  his  bond  in  the 
sum  ordered  by  the  Court,  and  qualified  and  from 
and  after  March  22,  1955,  the  said  E.  W.  Bailly 
did  at  all  times  act  as  Trustee  in  the  above-cap- 
tioned  bankruptcy  proceedings. 

II. 

The  Court  finds  as  true  that  prior  to  the  com- 
mencement of  bankruptcy  proceedings  herein  the 
bankrupt  had  operated  a  bar  and  restaui-ant  in  San 
Bernardino,  California,  popularly  kno\^Ti  and  de- 
scribed as  "Proctor's  Monte  Cristo." 
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III. 

The  Court  finds  as  true  that  on  or  about  Sep- 
tember 3,  1954,  the  bankrupt  corporation  entered 
into  an  escrow  agreement  with  Neil  McDermott,  for 
the  purchase  of  an  ''On  Sale"  Liquor  License  No. 
P-11129,  for  and  in  consideration  of  the  payment  of 
the  sum  of  $18,000.00.  The  Court  further  finds  as 
true  that  thereafter  the  said  escrow  closed,  and  the 
said  described  liquor  license  was  transferred  to  and 
placed  in  the  name  of  the  bankrupt  corporation 
herein.  [7] 

lY. 

The  Court  finds  as  true  that  the  consideration  of 
$18,000.00  paid  to  Neil  McDermott  for  the  Liquor 
License  No.  P-11129  was  paid  as  follows:  Respond- 
ent Bennett  paid  $500.00  outside  of  escrow  to  Mc- 
Dermott, and  respondent  Bemiett  deposited  his  per- 
sonal check  for  $17,500.00  in  the  escrow  as  the 
balance  of  the  purchase  price.  The  Court  further 
finds  as  true  that  none  of  the  purchase  price  of 
$18,000.00  paid  as  aforesaid  to  McDermott  came 
from  the  bankrupt  corporation. 

Y. 

The  Court  finds  as  true  that  on  September  3, 
1954,  the  bankrupt  corporation  and  the  respondent 
Earl  Bennett,  together  with  his  wife,  Isabelle  L. 
Bennett,  entered  into  an  "Agreement  Re  Liquor 
License,"  which  Agreement  contained  a  personal 
guarantee  by  Thomas  L.  Proctor  and  Shirley  Mae 
Proctor,  which  Agreement  is  attached  hereto, 
marked  Exhibit  ''A,"  and  by  this  reference  incor- 
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porated  herein  as  though  set  forth  in  full  at  this 
point. 

VI. 
The  Court  finds  as  true  that  the  corporation  did 
not  fulfill  the  terms  of  the  said  contract,  either  as 
to  monthly  pajrments  or  by  reimbursing  Bennett. 

VII. 

That  by  January,  1955,  the  bankrupt  corporation 
was  insolvent.  The  Court  further  finds  as  true  that 
while  insolvent  in  the  month  of  January,  1955,  the 
bankrupt  corporation  entered  into  an  escrow  agree- 
ment with  Respondent  Bennett  to  transfer  On  Sale 
Liquor  License  No.  P-11129  to  Respondent  Bennett 
and  his  wife,  Isabelle  L.  Bennett,  without  any  con- 
sideration whatsoever. 

VIII. 

On  Sale  Liquor  License  No.  P-11129  never  stood 
at  any  time  in  the  name  of  Earl  Bennett  and/or 
Isabelle  L.  Bennett,  or  either  of  them.  [8] 

Conclusions  of  Law 

I. 

The  Court  concludes  that  the  On  Sale  Liquor 
License  No.  P-11129  is  the  property  of  this  bank- 
rupt estate. 

II. 

The  Court  concludes  that  the  *' Agreement  Re 
Liquor  License"  is  illegal  as  an  attempt  to  circum- 
vent and  violate  the  provisions  of  the  Alcoholic 
Beverage  Control  Act  of  the  State  of  California, 
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and  as  an  illegal  contract  is  not  binding  upon  this 
bankrupt   estate. 

Now,  Therefore, 

It  Is  Ordered  that  the  Petition  of  the  Trustee 
herein  be,  and  the  same  hereby  is  granted,  and  it 
be  and  it  hereby  is  fixed  and  determined  that  On 
Sale  Liquor  License  P-11129  is  the  property  of 
this  bankrupt  estate,  and  that  Respondent  Earl 
Bennett  and  the  Alcoholic  Beverage  Control  Board 
of  the  State  of  California  have  no  right  in  and  to 
the  said  license  superior  to  that  of  the  bankrupt 
estate  herein. 

/s/  N.  C.  PETERS, 

Referee  in  Bankruptcy.  [9] 

7/21/1955. 

EXHIBIT  A 

Agreement  Re  Liquor  License 

Whereas,  Earl  Bennett  and  Isabelle  L.  Bennett 
are  personally  paying  the  acquisition  cost  of  a 
general  on  sale  liquor  license  and  are  paying  the 
sum  of  $18,000.00  for  said  general  on  sale  liquor 
license;  and 

Whereas,  the  said  Bennetts  propose  to  acquire 
same  in  the  name  of  Proctor's  Monte  Cristo;  and 

Whereas,  the  said  Bennetts  are  allowing  the  li- 
cense to  be  taken  in  the  name  of  the  corporation; 

Now,  Therefore,  it  is  hereby  mutually  agreed  by 
and  between  Proctor's  Monte  Cristo,  a  corporation, 
and  the  said  Bennetts  that  so  long  as  the  said  cor- 
poration retains  said  liquor  license,  the  said  cor- 
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poration  shall  pay  to  the  said  Bennetts  the  sum  of 
$350.00  per  month,  the  first  of  said  monthly  pay- 
ments to  be  due  and  payable  October  15,  1954. 

The  said  Bennetts  further  grant  to  the  said  cor- 
poration an  option  to  purchase  said  liquor  license 
at  any  time  on  or  before  October  15,  1956,  by  pay- 
ing to  the  said  Bennetts  the  sum  of  $18,000.00. 

It  is  the  further  understanding  of  the  parties 
hereto  that  should  the  corporation  desire  to  exercise 
said  option,  the  said  corporation  will  be  given  no 
credit  for  whatever  payments  have  been  made  as 
herein  provided  for  prior  to  the  time  that  said 
option  is  exercised. 

It  is  the  further  agreement  of  the  parties  hereto 
that  in  the  event  the  general  on  sale  liquor  license 
is  suspended  on  two  occasions  by  the  State  Board 
of  Equalization,  the  Bennetts  shall  have  the  option 
of  demanding  the  return  of  the  liquor  license  and 
the  corporation  agrees  to  return  said  liquor  license 
to  said  Bennetts  within  sixty  (60)  days  after  said 
demand  is  made,  provided  further  that  the  said 
corporation,  in  the  event  such  demand  [10]  is  made 
by  the  Bennetts,  shall  have  the  option  of  either 
returning  the  said  liquor  license  to  the  said  Ben- 
netts or  paying  the  sum  of  $18,000.00. 

Proctor's  Monte  Cristo,  a  corporation,  further 
promises  and  agrees  that  in  the  event  it  has  not 
exercised  the  option  to  purchase  liquor  license, 
that  it  mil  on  or  before  the  15th  day  of  October, 
1956,  cause  the  said  liquor  license  to  be  transferred 
to  the  said  Bennets  or  their  assigns. 

In  Witness  Whereof,  the  parties  hereto  have  ex- 
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ecuted  this  Agreement  re  Liquor  License  this  3rd 
day  of  September,  1954. 

/s/  EARL  BENNETT, 

/s/  ISABELLE  L.  BENNETT, 

PROCTOR'S  MONTE  CRISTO, 
a  Corporation, 
By  /s/  THOMAS   L.   PROCTOR, 

President ; 
By  /s/  EARL  BENNETT, 
Secretary. 

GUARANTEE 

Come  now  Thomas  L.  Proctor  and  Shirley  Mae 
Proctor  and  in  consideration  of  Earl  Bennett  and 
Isabelle  L.  Bennett  acquiring  the  general  on-sale 
liquor  license  hereinabove  referred  to  and  causing 
same  to  be  transferred  to  the  name  of  Proctor's 
Monte  Cristo,  a  corporation,  the  undersigned, 
Thomas  L.  Proctor  and  Shirley  Mae  Proctor,  do 
hereby,  both  jointly  and  severally,  guarantee  to 
Earl  Bennett  and  Isabelle  L.  Bennett  that  each  and 
every  agreement  of  Proctor's  Monte  Cristo,  a  cor- 
poration, hereinabove  provided  for,  shall  be  fully 
and  faithfully  performed  and  that  in  the  event  the 
said  Proctor's  Monte  Cristo,  a  corjDoration,  does 
not  make  any  of  [11]  the  pajanents  to  the  said 
Bennetts  as  hereinabove  provided  for  or  does  not 
retransfer  the  said  liquor  license  as  hereinabove 
provided  for,  the  undersigned  personally  promise  to 
the  said  Bennetts  that  they  will  make  such  pay- 
ments, or  in  the  event  the  said  Bennetts  exercise 
the  option  requiring  the  return  of  the  said  liquor 
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license,  the  said  Proctors  will  either  cause  said 
liquor  license  to  be  returned  to  the  said  Bennetts, 
or  will  personally  pay  to  the  said  Bennetts  the  sum 
of  $18,000.00. 

Dated  this  3rd  day  of  September,  1954. 

/s/  THOMAS  L.  PROCTOR, 

/s/  SHIRLEY  MAE  PROCTOR. 

July  14,  1955. 

Miller,  Vandegrift,  Middleton  & 
Darwin  H.  Wolford, 
116  Surety  Bldg., 
7335  Van  Nuys  Blvd., 
Van  Nuys,  California. 

Attention:  Darwin  H.  Wolford. 

Re:  Proctor's  Monte  Cristo,  Inc. 
No.  65347-WB 

Dear  Sir: 

In  reply  to  your  letter  of  July  9,  1955,  objecting 
to  certain  findings  I  will  say  that  the  reason  I  can- 
not allow  said  changes  is,  that  while  the  equities 
are  in  favor  of  said  respondents,  Bennetts,  the  equi- 
ties in  favor  of  the  creditors  of  the  corporation  and 
the  rights  held  by  the  trustee  are  superior  to  the 
interests  of  the  Bennetts. 

The  liquor  license  was  placed  in  the  name  of  the 
corporation  under  which  the  corporation  incurred 
the  debts  set  out  in  the  schedules  and  creditors  had 
a  right  to  rely  upon  the  fact  that  the  license  was  in 
the  name  of  the  corporation  and  in  relying  thereon 
bankrupt  incurred  indebtedness  without  anv  notice 
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or  knowledge  by  creditors  of  any  equity  of  said  re- 
spondents because  of  having  advanced  the  money 
for  the  license  to  place  it  in  the  name  of  the  corpo- 
ration and  the  standing  of  the  trustee  in  bankruptcy 
is  superior  to  the  claim  of  any  secret  lien  holder 
or  claimant. 

Yours  truly, 

/s/  N.  C.  PETERS. 

Copies  mailed  to: 

Craig,  Weller  &  Laugharn. 

This  letter  should  be  attached  as  a  finding. 

/s/  N.  C.  PETERS, 

Referee.    [13] 

Darwin  H.  Wolford 

Attorney  at  Law 

116  Surety  Bldg. 

7335  Van  Nuys  Blvd. 

Van  Nuys,  California 

State  5-1166 

July  9,  1955. 
N.  C.  Peters, 
Referee  in  Bankruptcy, 
211  Katz  Bldg., 
San  Bernardino,  California. 

Dear  Mr.  Peters: 

In  Re:  Proctor's  Monte  Cristo,  Inc., 
No.  65347-WB 

I  am  in  receipt  of  the  proposed  Findings  of  Fact 
and  Conclusions  of  Law  sulimitted  by  the  Attorneys 
for  the  Trustee.   An  examination  thereof  indicates 
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their  correctness  in  accordance  with  your  Memo- 
randum Decision,  with  the  following  exceptions, 
which  I  feel  should  be  included. 

Paragraph  VII  of  said  Proposed  Findings  of 
Fact  should  be  changed  and  as  changed  should  read 
as  follows: 

VII. 

That  by  January,  1955,  the  Bankrupt  Corpora- 
tion was  insolvent.  The  Court  finds  as  true  that 
while  insolvent,  in  the  month  of  January,  1955,  the 
Bankrupt  Corporation  entered  into  an  agreement 
with  Respondent  Bennett,  to  transfer  on-sale  Liq- 
uor License  No.  P-11129  to  Respondent  Bennett, 
and  his  wife,  Isabelle  L.  Bennett;  that  the  consid- 
eration for  said  transfer  was  that  said  Respondent 
Bennett  had  paid  $18,000.00  for  said  Liquor  Li- 
cense, and  the  Corpoi'ation  had  paid  no  considera- 
tion for  its  use;  that  said  Corporation  was  merely 
placing  in  Bennett's  name,  the  License  which 
should  have  been  placed  in  his  name  in  the  first 
instance;  that  said  Corporation  was  never  entitled 
to  receive  said  License,  or  to  have  same  in  its  name. 

We  further  object  to  the  "Conclusions  of  Law" 
in  the  following  particulars,  and  submit  the  follow- 
ing proposed  changes: 

We  submit  that  Paragraph  I  of  said  Conclusions 
of  Law  should  read  as  follows :  [14] 

I. 

The  Court  concludes  that  the  "On-Sale"  Liquor 
License  No.  P-11129  was  never  legally,  property  of 
this  Bankrupt  Corporation. 
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We  submit  that  paragraph  II  of  said  Conclusions 
should  read  as  follows: 

II. 

The  Court  concludes  that  the  issuance  of  the  Liq- 
uor License  to  the  Corporation  is  and  was  void  ab 
initio,  and  that  the  license  should  have  been  issued 
to  the  Respondent,  Bennett,  in  the  first  instance. 
The  Court  further  concludes  that  an  agreement  at- 
tempting to  hypothecate  or  pledge  Liquor  License 
as  security,  is  illegal  and  void.  The  Court  further 
concludes  that  it  is  not  illegal  to  transfer  a  Liquor 
License  to  a  party  who  has  paid  the  full  considera- 
tion for  said  License. 

I  have  taken  this  means  of  suggesting  these 
changes  rather  than  to  submit  a  complete  set  of 
Findings  and  Conclusions,  because  that  would  be 
merely  a  duplication.  Of  course  it  follows,  that  if 
the  suggested  changes  are  adopted,  particularly  in 
the  Conclusions,  that  the  Order  submitted  by  the 
Trustee  would  be  improper,  but  we  do  submit  that 
the  changes  above  suggested  meet  the  factual  and 
legal  conditions. 

Very  truly  yours, 

MILLER,  YANDEGRIFT  & 
MIDDLETON  and 

DARWIN  H.  WOLFORD, 

By  /s/  DARWIN  H.  WOLFORD. 

DHW:lw 
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A  carbon  copy  of  the  foregoing  was  this   day, 
7/9/55,  mailed  to: 

Craig,  Weller  &  Laugharn,  Attorneys  at  Law, 
111  West  Seventh  Street,  Suite  817, 
Los  Angeles  14,  California. 

[Endorsed] :     Filed  August  19,  1955.  [15] 


[Title  of  District  Court  and  Cause.] 

DECISION  ON  CLAIM  TO  LIQUOR  LICENSE 

This  matter  came  on  for  hearing  April  5,  1955, 
upon  a  petition  for  Order  to  Show  Cause  issued 
against  Earl  Bennett,  Department  of  Alcoholic  Bev- 
erage Control  of  the  State  of  California. 

Thomas  J.  Middleton  appeared  as  attorney  for 
Alcoholic  Beverage  Control  and  Darwin  H.  Wol- 
ford  attorney  for  Earl  Bennett  and  C.  E.  H.  Mc- 
Donnell attorney  for  trustee,  and 

The  matters  were  submitted  to  the  Referee  for 
decision  upon  stipulated  facts  and  written  briefs 
and  arguments  on  the  question  of  law  and  the  Court 
after  receiving  written  briefs  and  arguments  of 
both  parties  and  having  considered  the  same,  finds 
the  facts  and  law  in  favor  of  the  trustee  and  that 
the  fact  that  Mr.  Bennett  paid  Eighteen  Thousand 
and  no/100  ($18,000)  dollars  for  the  license  indi- 
cate that  they  are  some  real  value  in  it  and  that 
creditors  relied  upon  the  license  belonging  to  the 
corporation  in  extending  credit  to  it  which  would 
not  have  been  done  otherwise. 
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The  fact  that  it  cannot  be  reached  directly  by 
creditors  under  levy  or  writ  of  attachment  does  not 
destroy  its  value  as  an  equitable  [26]  asset.  Money 
due  an  employee  from  the  United  States  Govern- 
ment cannot  be  reached  directly  by  writ  of  attach- 
ment or  execution  without  the  consent  of  said  gov- 
ernment, but  it  may  be  reached  by  proceeding  in 
aid  of  execution.  All  the  interest  and  equities  of 
the  estate  pass  to  the  trustee  and  the  claim  of  Mr. 
Bennett  will  have  to  be  denied. 

Attorney  for  trustee  may  prepare  findings. 

Dated  6/23/1955. 

/s/  N.  C.  PETERS, 
Referee. 

[Endorsed]:    Filed  August  19,  1955.  [27] 


[Title  of  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE  ON  EARL 
BENNETT  AND  STATE  BOARD  OF 
EQUALIZATION  FOR  THE  STATE  OF 
CALIFORNIA 

Upon  reading  and  filing  of  the  verified  petition 
for  an  order  to  show  cause  of  E.  W.  Bailly,  trustee 
in  the  above-captioned  bankruptcy  matter,  and  good 
cause  appearing  therefor. 

Now,  Therefore,  upon  motion  of  Craig,  Weller  & 
Laugharn  by  C.  E.  H.  McDonnell,  attorneys  for  the 
trustee, 
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It  is  Ordered  that  Earl  Bennett  and  the  Board 
of  Equalization  of  the  State  of  California  be  and 
appear  before  the  undersigned  Referee  in  Bank- 
ruptcy in  his  courtroom,  211  Katz  Building,  San 
Bernardino,  California,  on  the  5th  day  of  April, 
1955,  at  the  hour  of  9 :30  a.m.  thereof,  and  then  and 
there  show  cause,  if  any  they  may  have,  why  an 
order  should  not  be  made  fixing  and  determining 
that  that  certain  on-sale  liquor  license,  No.  P-11129, 
presently  standing  in  the  name  of  the  bankrupt 
corporation,  is  the  property  of  the  said  corporation 
free  and  clear  of  any  right,  title  or  claim  thereto 
on  the  part  of  Earl  Bennett;  and 

It  Is  Further  Ordered  that  a  temporary  restrain- 
ing order  issue  on  Earl  Bennett  and  on  the  Board 
of  Equalization  of  the  State  of  California  forbid- 
ding and  restraining  the  transfer  of  the  on-sale  [28] 
liquor  license  until  a  final  order  is  entered  in  the 
within  proceedings ;  and 

It  Is  Further  Ordered  that  service  of  the  petition 
and  order  be  made  upon  the  respondents,  and  each 
of  them,  by  placing  a  copy  of  the  within  petition 
and  order  in  an  envelope  and  depositing  same  in  a 
United  States  Post  Office,  postage  prepaid,  as  fol- 
lows : 

Earl  Bennett, 

155  South  Greenleaf  Street, 

Whittier,  California. 

Mr.  Russell  Munroe, 

Director  of  Alcoholic  Beverage  Control, 

Sacramento,  California, 
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Mr.  Charles  Shorey, 

Calif.  State  Board  of  Equalization, 

San  Bernardino,  California. 

Dated:  March  25,  1955. 

/s/  N.  C.  PETERS, 

Referee  in  Bankruptcy. 

[Endorsed] :     Filed  August  19,  1955.  [29] 


[Title  of  District  Court  and  Cause.] 

PETITION  FOR  REVIEW 

To  the  Honorable  N.  C.  Peters,  Referee  in  Bank- 
ruptcy : 

Petitioner  Earl  Bennett,  an  interested  party 
herein,  petitions  for  a  review  of  the  Order  made  and 
entered  herein  on  July  21,  1955,  entitled  "Findings 
of  Fact,  Conclusions  of  Law  and  Order  Based 
Thereon."  Petitioner  respectfully  shows: 

I. 

Petitioner  Earl  Bennett  is  a  stockholder  of  the 
above-named  bankrupt  corporation  and  is  an  inter- 
ested party  in  and  to  the  within  proceeding  under 
the  facts  herein  stated.  The  sul^ject  of  the  instant 
proceeding  presents  for  adjudication  the  problem 
of  whether  title  to  the  ''on-sale  liquor  license" 
herein  involved  was  passed  to  and  became  an  asset 
of  the  bankrupt  corporation  imder  the  terms  and 
provisions  of  the  revocalilo  and  unexercised  option 
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attached  to  the  Referee's  Findings  as  Exhibit  "A" 
wherein  petitioner  and  Isabelle  L.  Bennett,  husband 
and  wife,  granted  to  the  above-named  bankrupt  the 
right  to  purchase  the  aforesaid  liquor  license  on  or 
before  October  15,  1956,  upon  payment  to  the  Ben- 
netts of  the  sum  of  $18,000.00.  [30] 

II. 

On  March  24,  1955,  the  trustee  herein  filed  his 
petition  for  an  order  to  show  cause  on  petitioner, 
Earl  Bennett,  and  the  California  State  Board  of 
Equalization  (amended  at  the  hearing  thereof  to 
read  "Department  of  Alcoholic  Beverage  Control 
of  the  State  of  California")  requiring  them  to  show 
cause  before  the  Referee,  if  any  they  have,  why 
said  "on-sale  liquor  license"  should  not  be  deter- 
mined to  be  an  asset  of  the  bankruptcy  estate. 

III. 

Said  petition  in  effect  contained  the  following 
allegations : 

(a)  That  said  liquor  license  originally  stood  in 
the  name  of  Niel  McDermott. 

(b)  That  thereafter  petitioner  Earl  Bennett 
paid  McDermott  therefor  the  siun  of  $18,000.00  by 
his  personal  check. 

(c)  That  the  paper  title  to  said  liquor  license 
was  thereupon  placed  in  the  bankrupt  corporation 
and  the  same  still  stood  in  the  name  of  the  bankrupt 
at  the  institution  of  the  within  bankruptcy. 

(d)  That  on  January  13,  1955,  petitioner  made 
an  application  to  the  Department  of  Alcoholic  Bev- 
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erage  Control  of  the  State  of  California  for  the 
transfer  of  said  liquor  license  to  the  petitioner. 

(e)  That  as  a  matter  of  law  the  aforesaid  liquor 
license  was  the  property  of  the  bankrupt  and  the 
petitioner's  application  for  its  transfer  to  him  was 
without  consideration  and  a  fraud  upon  the  credi- 
tors of  the  bankrupt  estate  for  the  sole  reason  that 
the  license  ^'is  being  accepted  without  considera- 
tion." 

IV. 

Based  on  the  aforesaid  allegations  in  the  petition, 
an  order  to  show  cause  was  issued  by  the  Referee 
on  March  25,  1955,  ordering  the  petitioner  and  the 
California  Department  of  Alcoholic  [31]  Beverage 
Control  to  appear  before  the  Referee  and  show 
cause  on  the  5th  day  of  April,  1955  ''why  an  order 
should  not  be  made  fixing  and  determining  that 
that  certain  on-sale  liquor  license,  No.  P-11129, 
presently  standing  in  the  name  of  the  bankrupt  cor- 
poration, is  the  property  of  the  said  corporation 
free  and  clear  of  any  right,  title  or  claim  thereto 
on  the  part  of  Earl  Bennett." 

V. 

The  hearing  on  said  petition  and  order  to  show 
cause  took  place  on  April  5,  1955,  at  which  the  fol- 
lowing was  established  by  undisputed  testimony: 

1.  The  liquor  license  was  previously  owned  by 
one  Neil  McDermott,  and  petitioner.  Earl  Bennett, 
subsequently  purchased  it  from  McDermott  and 
paid  him  therefor  the  sum  of  $18,000.00  with  his 
individual  fimds. 
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2.  On  September  3,  1954,  a  written  option  was 
executed  by  petitioner  and  his  wife,  as  optionors, 
and  the  bankrupt  corporation  as  optionee,  under 
the  terms  of  which  the  bankrupt  was  granted  the 
right  to  purchase  the  liquor  license  at  any  time  on 
or  before  October  15,  1956,  by  paying  to  the  Ben- 
netts the  sum  of  $18,000.00,  same  being  the  identical 
amount  petitioner  individually  had  paid  to  McDer- 
mott.  Said  option  also  provided  that  the  bankrupt 
shall  pay  to  the  Bennetts  $350.00  per  month  "so 
long  as  the  corporation  retains  said  liquor  license.'^ 
No  consideration  was  paid  by  the  corporation  for 
said  option.  Said  option  contained  the  following 
express  stipulation: 

"Proctor's  Monte  Cristo,  a  corporation,  fur- 
ther promises  and  agrees  that  in  the  event  it 
has  not  exercised  the  option  to  purchase  liquor 
license,  that  it  will  on  or  before  the  15th  day  of 
October,  1956,  cause  the  said  liquor  license  to  be 
transferred  to  the  said  Bennetts  or  their  as- 
signs." 

The  option  was  accompanied  by  a  guarantee 
signed  by  Thomas  [32]  L.  Proctor  and  his  wife, 
Shirley  Mae  Proctor,  (who  were  the  president  and 
secretary  of  the  bankrupt  corporation)  wherein 
they  guaranteed  the  performance  of  the  option  by 
the  bankrupt  on  conditions 

"that  in  the  event  the  said  Proctor's  Monte 
Cristo,  a  corporation,  does  not  make  any  of  the 
payments  to  the  said  Bennetts  as  hereinabove 
provided  for  or  does  not  retransfer  the  said 
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liquor  license  as  hereinabove  provided  for,  the 
undersigned  personally  promise  to  the  said 
Bennetts  that  they  will  make  such  payments, 
or  in  the  event  the  said  Bennetts  exercise  the 
option  requiring  the  return  of  the  said  liquor 
license,  the  said  Proctors  will  either  cause  said 
liquor  license  to  be  returned  to  the  said  Ben- 
netts, or  will  personally  pay  to  the  said  Ben- 
netts the  sum  of  $18,000.00." 

3.  Pursuant  to  the  terms  of  the  option,  an 
escrow  was  opened  between  McDermott  and  the 
bankrupt  for  placing  the  license  in  the  name  of  the 
bankrupt  upon  payment  of  the  sum  of  $18,000.00. 
As  noted  above,  the  consideration  to  McDermott  was 
paid  by  the  petitioner,  and  that  the  bankrupt  never 
paid  any  consideration  for  the  license. 

4.  The  option  was  not  exercised  by  the  bankrupt, 
and  the  bankrupt  did  not  pay  any  of  the  monthly 
payments  for  the  use  of  the  license  or  any  part  of 
the  $18,000.00. 

5.  Due  to  the  fact  that  the  option  was  not  exer- 
cised or  complied  with,  arrangement  was  made, 
prior  to  the  bankruptcy,  for  the  retransfer  of  the 
license  to  the  petitioner  ''as  originally  intended 
when  it  was  transferred  to  the  corporation."  There 
is  no  evidence  in  the  record  that  the  retransfer 
would  not  have  been  approved  by  the  Department 
of  Liquor  Beverage. 

6.  There  is  no  testimonv  in  the  record  that  there 
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were  any  [33]  creditors  at  the  time  when  the  license 
was  placed  in  the  name  of  the  bankrupt  under  the 
terms  of  the  option.  Nor  is  there  any  testimony  of 
any  acts  of  reliance  by  the  creditors  on  the  paper 
title  of  the  license  in  the  bankrupt. 

As  above  noted,  the  trustee's  petition  on  which 
the  order  to  show  cause  was  based,  rests  on  the 
single  premise  that  the  retransfer  of  the  license  by 
the  bankrupt  to  the  petitioner  was  without  consid- 
eration; and  the  petition  does  not  i^lead,  nor  does 
the  testimony  show,  any  element  of  estoppel  on  the 
part  of  the  petitioner  precluding  him  from  asserting 
his  rights  under  the  option. 

VI. 

Based  on  the  factual  record,  the  Referee  made 
the  conclusion  of  law  that  the  license  was  and  is  the 
y)roperty  of  the  bankrupt  estate  and  that  the  option 
was  "illegal  as  an  attempt  to  circumvent  and  violate 
the  provisions  of  the  Alcoholic  Beverage  Control 
Act  of  the  State  of  California,  and  as  an  illegal  con- 
tract is  not  binding  upon  this  bankrupt  estate." 

VII. 

Based  on  said  conclusion  of  law,  an  order  was 
entered  by  the  Referee  on  July  21,  1955,  that  the 
on-sale  liquor  license  "is  the  property  of  this  bank- 
rupt estate,  and  that  Respondent  Earl  Bennett  and 
the  Alcoholic  Beverage  Control  Board  of  the  State 
of  California  have  no  right  in  and  to  the  said  license 
superior  to  that  of  the  bankrupt  estate  herein." 
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Yin. 

Petitioner  alleges  that  said  conclusion  of  law  and 
order  are  erroneous  for  all  and  each  of  the  follow- 
ing reasons : 

1.  An  agreement  to  transfer  a  license  is  valid 
under  the  California  law.  Therefore,  the  option  was 
not  illegal  or  void. 

2.  Assuming  (but  not  conceding)  that  the  option 
was  in  contravention  of  the  regTilations  of  the  Cali- 
fornia Department  of  [34]  Alcoholic  Beverage, 
such  does  not  render  the  option  void  or  illegal,  since 
non-compliance  with  the  regulations  of  the  Depart- 
ment of  Alcoholic  Beverage  is  a  matter  that  can  be 
adjusted  between  the  petitioner  and  the  Depart- 
ment. It  does  not  affect  petitioner's  property  right 
in  the  license. 

3.  Assinning  again  that  the  option  was  void,  the 
ownership  of  the  license  was  at  all  times  in  the 
peitioner,  who  was  the  rightful  owner  thereof,  and 
the  apparent  legal  title  thereto  was  held  by  the 
bankrupt  in  trust  for  the  petitioner  under  the  well 
settled  law  that  under  no  circumstances  could  the 
bankrupt  claim  an  interest  in  the  license  adverse  to 
the  petitioner. 

4.  There  is  no  testimony  in  the  record  that  there 
were  any  creditors  at  the  time  when  the  license  was 
placed  in  the  name  of  the  bankrupt  under  the  terms 
of  the  option.  Nor  is  there  any  testimony  of  any  acts 
of  reliance  by  the  creditors  on  the  paper  title  of  the 
license  in  the  bankrupt. 
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As  above  noted,  the  trustee's  petition  on  which 
the  order  to  show  cause  was  based,  rests  on  the 
single  premise  that  the  retransfer  of  the  license  by 
the  bankrupt  to  the  petitioner  was  without  consid- 
eration; and  the  petition  does  not  plead,  nor  does 
the  testimony  show,  any  element  of  estoppel  on  the 
part  of  the  petitioner  precluding  him  from  asserting 
his  rights  under  the  option. 

5.  Conclusions  of  the  Honorable  Referee  are 
contrary  to  the  law. 

Wherefore,  petitioner,  feeling  aggrieved  because 
of  the  order  hereinabove  referred  to,  prays  that  the 
same  be  reviewed  as  provided  by  Section  39-c  of  the 
Bankruptcy  Act;  that  said  order  be  reversed;  and 
that  the  Honorable  N.  C.  Peters,  Referee  in  Bank- 
ruptcy, prepare  his  Certificate  on  Review  and  at- 
tach thereto  the  following: 

1.  Transcript  of  reporter  of  all  the  evidence 
taken  upon  [35]  the  hearing  on  the  petition  here- 
inabove referred  to. 

2.  Order  of  adjudication. 

3.  Petition  (referred  to  in  Paragraph  II  hereof) 
and  order  to  show  cause  (referred  to  in  Paragraph 
IV  hereof)  upon  which  this  review  is  based. 

4.  Findings  of  fact,  conclusions  of  law  and  order 
herein  reviewed. 

5.  The  following  exhibits:  The  option,  a  copy  of 
which  is  attached  to  the  Findings  of  Fact,  as  Ex- 
hibit ''A,"  and  the  resolution  adopted  by  the  Board 
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of  Directors  of  the  bankrupt  corporation,  author- 
izing the  execution  of  said  option. 

6.     Petition  for  review. 

/s/  EARL  BENNETT, 
Petitioner. 

MILLER,  VANDEGRIFT,  MIDDLETON  AND 
DARWIN  H.  WOLFORD  AND  ERNEST  R. 
UTLEY, 

By  /s/  ERNEST  R.  UTLEY. 

Duly  verified. 

Affidavit  of  service  by  mail  attached. 

[Endorsed] :     Filed  August  19,  1955.  [36] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE   OF   REVIEW 

To    the    Honorable    Leon    R.    Yankwich,    District 
Judge : 

I,  N.  C.  Peters,  Referee  in  Bankruptcy  in  this 
proceeding,  hereby  certify  that  in  the  course  of 
such  proceeding  an  Order  and  Decision  was  made,  a 
copy  of  which  is  annexed  to  the  petition  hereinafter 
referred  to  was  made  and  entered  on  the  21st  day 
of  July,  1955. 

That  on  the  1st  day  of  August,  1955,  Petitioner 
Earl  Bennett  feeling  aggrieved  thereat,  filed  a  peti- 
tion for  review,  which  was  granted. 
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That  the  error  complained  of  by  the  petitioner 
being  one  in  number  is  set  forth  in  full  in  his  peti- 
tion. 

That  the  summary  of  the  evidence  on  which  order 
was  based  is  as  follows: 

That  sometime  in  the  month  of  October,  1954, 
Neil  McDermott  entered  into  an  escrow  with  the 
bankrupt  corporation  for  and  in  consideration  of 
the  payment  of  $18,000.00.  That  said  $18,000.00  was 
paid  by  Earl  Bennett  in  the  escrow  and  the  license 
was  forthwith  transferred  to  the  bankrupt  corpora- 
tion. That  the  said  license  has  and  at  all  times,  and 
does  now  stand  in  the  name  of  the  bankrupt  corpo- 
ration. That  on  or  about  January  [38]  13,  1955, 
Earl  Bennett  made  application  to  the  California 
State  Board  of  Equalization  and  gave  notice  of  in- 
tention to  transfer  license  to  Earl  Bennett  without 
consideration ;  that  the  transfer  of  the  liquor  license 
to  said  Bennett  without  consideration  would  con- 
stitute a  fraud  upon  the  creditors  of  this  bankrupt 
estate  inasmuch  as  the  same  is  being  accepted  with- 
out consideration. 

I  hand  up  herewith,  for  the  information  of  the 
Judge,  the  following  papers: 

1.  The  record  book  or  minutes  of  this  proceed- 
ing showing. 

2.  The  Petition  on  which  this  certificate  is 
granted. 
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3.     All  other  papers  filed  with  me  herein  which 
are  pertinent  to  this  review. 

/s/  N.  C.  PETERS, 
Referee. 

[Endorsed] :     Filed  August  22,  1955.  [39] 


[Title  of  District  Court  and  Cause.] 

ORDER  ON  PETITION  FOR  REVIEW  OF 
REFEREE'S  ORDER  FIXING  TITLE  TO 
ON-SALE  LIQUOR  LICENSE 

This  matter  having  come  on  for  hearing  on  the 
petition  for  review  of  Earl  Bennett,  on  the  9th  day 
of  January,  1956,  at  the  hour  of  9:30  a.m.  thereof; 
and  the  petitioner,  Earl  Bennett  having  appeared 
by  and  been  represented  through  his  counsel.  Miller, 
Vandegrift  &  Middleton  by  Ernest  R.  Utley,  and 
the  respondent,  E.  W.  Bailly,  trustee  in  bank- 
ruptcy for  Proctor's  Monte  Cristo,  Inc.,  a  corpo- 
ration, bankrupt,  having  appeared  by  and  been 
represented  through  his  counsel,  Craig,  Weller  & 
Laugharn  by  C.  E.  H.  McDonnell;  and  briefs  hav- 
ing been  submitted,  and  the  matter  having  been 
considered, 

Now,  Therefore, 

It  Is  Ordered,  that  the  Referee's  Order  fixing 
and  determining  title  to  the  on-sale  liquor  license 
made  and  entered  on  July  21,  1955,  be  and  it  hereby 
is   affirmed,   and  the   Findings   of  Fact  and   Con- 
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elusions  of  Law  on  which  the  said  order  was  [40] 
made  be  and  the  same  hereby  are  adopted. 

Dated:     March  26,  1956. 

/s/  WM.  M.  BYRNE, 

U.   S.   District  Court  Judge. 

Approved  as  to  Form: 

MILLER,   VANDEGRIET   & 
MIDDLETON, 

By  /s/  ERNEST  R.  UTLEY, 

Attorneys  for  Petitioner. 

[Endorsed] :     Filed  March  26,  1956. 
Docketed  and  entered  March  27,  1956.  [41] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  Earl  Bemiett,  the 
respondent  in  the  within  proceedings,  and  an  in- 
terested party  therein,  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  order  of  the  United  States  District  Court, 
Southern  District  of  California,  Central  Division, 
made  and  entered  on  March  27,  1956,  adopting  and 
affirming  the  order  of  the  Referee  made  and  entered 
in  this  proceedings  on  July  21,  1955,  and  adopting 
the  Findings  of  Fact  and  Conclusions  of  Law  made 
by  the  Referree,  and  denying  the  petition  of  Earl 
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Beimett  for  a  review  of  the  aforesaid  order  of  this 
Referee. 

Bated  this  13th  day  of  April,  1956. 

MILLER,  VANDEGRIFT    & 
MIDDLETON, 

DARWIN  H.  WOLFORD, 

ERNEST  R.  UTLEY, 

By  /s/  ERNEST  R.  UTLEY, 

Attorney  for  Appellant. 

[Endorsed] :     Filed  April  26,  1956.  [42] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

In  Bankruptcy  No.  65347-WB 

In  the  Matter  of 
PROCTOR'S    MONTE    CRISTO,    INC.,    a    Cor- 
poration, 

Bankrupt. 

REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS 

ORDER  TO  SHOW  CAUSE 

Tuesday,  April  5,  1955—10:00  A.M. 

Before :  Honorable  N.  C.  Peters, 
Referee  in  Bankruptcy. 
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Appearances : 

For  the  Trustee : 

CRAIG,  WELLER  &  LAUGHARN,  By 
CHRISTOPHER  E.  H.  McDONNELL, 

Of  Counsel. 

For  Certain  Creditors: 

MILLER,  VANDEGRIFT  & 

MIDDLETON,  By 
THOMAS  J.  MIDDLETON, 
OSCAR  M.  ADAMS. 

The  Referee:  We  will  take  up  the  hearing-  now 
in  this  Monte  Cristo  corporation  on  these  orders  to 
show  cause. 

Mr.  McDonnell:  Well,  let's  begin  with  the  Car- 
bonic Equipment  Company  matter  and  the  Ameri- 
can National  Bank. 

The  Referee:  Is  there  anyone  here  representing 
those  parties? 

Mr.  Butz :  I  am  Vernon,  Butz,  B-u-t-z,  Carbonic 
Equipment  Company. 

Mr.  Adams:  I  am  Oscar  M.  Adams,  Base  Line 
Branch,  American  National  Bank. 

The  Referee:    You  are  both  attorneys? 

Mr.  Butz:     No. 

Mr.  Adams :     No,  sir. 

The  Referee :     Neither  one  are  attorneys. 

Mr.  McDonnell:  Before  we  begin  this  matter,  I 
])rought  Mr.  Aasness  here  with  me  because  of  the 
gravity  of  this  and  the  other  order  to  show  cause. 
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I  thought  we  ought  to  have  an  official  record.  Would 
your  Honor  please  swear  Mr.  Aasness? 

(Thereupon,  the  reporter  was  sworn.) 

Mr.  McDonnell:  Would  your  Honor  sw^ear  Mr. 
Proctor  in  this  proceeding,  please? 

The  Keferee:     He  has  been  sworn  before. 

Mr.  McDonnell:  Yes.  Since  this  is  a  separate 
matter,  I  thought  it  would  be  better  to  have  him 
sworn  again.  [3*] 

The  Referee:     All  right. 

THOMAS  PROCTOR 

was  called  as  a  witness  and,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follow^s: 

Examination 
By  Mr.  McDonnell: 

Q.  Mr.  Proctor,  are  you  the  president  of  Proc- 
tor's Monte  Cristo,  Inc.?  A.     I  was,  yes. 

Q.  Has  there  been  a  new  president  since  bank- 
ruptcy? A.     No. 

Q.  And  were  you  president  on  March  4,  1955? 
That  was  when  the  bankruptcy  was  commenced. 

A.    Yes,  I  was. 

Q.  You  closed  the  business  sometime  during  the 
month  of  January,  did  you  not? 

A.     That's  right. 

Q.     Do  you  know  what  that  date  was? 

A.     12th  or  13th,  if  I  remember  exactly. 

Q.     About  the  12th  or  13th,  you  say? 

A.     That's  right. 

•Page  numbering  appearing  at  top  of  page  of  original  Reporter'i 
Transcript  of  Record. 
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(Testimony  of  Thomas  P]'octor.) 

Q.  Now,  you  didn't  operate  the  business  after 
that  time?  A.     No,  sir. 

Q.  I  want  to  call  your  attention  to  a  sum  [4]  of 
approximately  $531,  which  is  in  the  American  Na- 
tional Bank,  I  think  the  Base  Line  Branch.  Do 
you  know  about  that  sum  of  money,  Mr.  Proctor? 

A.     Yes,  I  do. 

Q.  Tell  me  how  it  came,  first  of  all,  to  be  in  the 
American  National  Bank? 

A.  I  deposited  it  like  I  told  you  in  previous 
interviews  here,  that  it  was  put  in  there  to  pay  the 
taxes  and  licensee  for  the  liquor  license. 

Q.  Was  it  deposited  in  the  name  of  the  cor- 
poration? A.     In  my  name. 

Q.  Whose  money  was  it,  yours  or  the  corpora- 
tions? A.     The  corporation's  money. 

Q.  It  came  from  the  corporation  business,  is 
that  right? 

A.     It  came  from  the  business  itself. 

Q.     And  you  make  no  claim  to  it  personally? 

A.     That's  correct. 

Q.  Now,  after  you  deposited  the  $531  in  that 
account  in  your  name,  what  happened? 

A.  Well,  there  was  more  put  in  there  but  that 
was  the  amount  that  was  attached,  or  approximately 
the  amount  that  was  attached. 

Q.  I  see.  Do  you  know  who  the  attaching  credi- 
tors were?  [5] 

A.  Carbonic  Equipment  Company  and  W.  C. 
Brassfield  and  the  American  National  Bank. 

Q.     W.  C.  Brassfield? 
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(Testimony  of  Thomas  Proctor.) 

A.     That  is  correct. 

Q.  And  Carbonic  Equipment  Company.  Were 
they  the  attaching-  creditors'? 

A.  I  guess  they  are,  or  the  American  National 
Bank.    I  don't  know  which. 

Q.     Attached  these 

A.     Took  the  money  out. 

Q.  I  see.  And  about  when  did  that  occur,  do  you 
know  ? 

A.  No,  I  don't.  I  got  a  letter  today  with  that 
information,  but  I  don't  remember  the  date  at  all. 

Q.  Perhaps  the  American  National  Bank  could 
give  the  exact  date. 

Mr.  Adams:  Yes,  attached  the  5th  day  of  Janu- 
ary, 1955. 

The  Referee:     Attached  by  whom"? 

Mr.  Adams:  The  attachment  is  in  the  name  of 
W.  C.  Brassfield. 

Q.  (By  Mr.  McDonnell) :  Now,  when  you  com- 
menced these  bankruptcy  proceedings  on  the  4th 
of  March  of  this  year,  Mr.  Proctor,  what  was  the 
general  financial  condition  of  the  company,  good 
or  bad*?  A.     Well,  it  was  very  bad. 

Q.  Would  you  say  that,  at  that  time,  it  owned 
more  money  [6]  than  it  had  in  assets? 

A.     Yes,  sir,  it  did. 

Q.  Did  it  owe  more  money  than  it  had  in  assets 
on  January  5,  1955?  Eight  days  before  you  closed 
it. 

A.  Well,  I  wouldn't  know  the  exact  amount  on 
that.  I  imagine  it  would  proba])ly  be  approximately 
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(Testimony  of  Thomas  Proctor.) 

the  same.   I  mean  we  were  paying  it  out  as  fast  as 

it  came  in. 

Q.  In  other  words,  you  were  in  about  the  same 
position  that  you  were  on  the  4th  of  March*? 

A.     That  is  correct. 

Q.  And  that  would  be  that  you  owed  more  than 
you  had  in  assets?  A.    In  assets,  yes. 

Mr.  McDonnell :  That  is  all  the  questions  I  have 
of  Mr.  Proctor.  Do  the  other  gentlemen  wish  to 
cross-examine  % 

The  Referee :  Do  you  want  to  ask  him  any  ques- 
tions ? 

(Witness  excused.) 

Mr.  McDonnell:  I  would  like  to  have  the  man 
from  the  American  National  Bank  sworn  so  I  can 
put  in  some  documentary  evidence. 

OSCAR  M.  ADAMS 

was  called  as  a  witness  and,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Examination 

By  Mr.  McDonnell:  [7] 

Q.  You  are  Oscar  M.  Adams  ?  You  work  for  the 
American  National  Bank,  Base  Line  Branch? 

A.  American  National  Bank,  Base  Line  Branch. 

Q.  Were  you  so  employed  on  January  5,  1955? 

A.  I  was,  sir. 

Q.  What,  in  general,  is  your  capacity? 

A.  I  am  assistant  branch  manager. 

Q.  Do  you  know  about  the  attachment  in  this 
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(Testimony  of  Oscar  M.  Adams.) 
matter?  A.     Yes,  sir. 

Q.     How  much  was  attached  on  January  5,  1955  ? 

A.  The  balance  of  the  account  at  the  time  was 
$570.26.  We  credited  to  our  attached  account 
$300.33,  the  remainder,  $204.93,  the  conditional  sales 
contract  at  that  time  was  delinquent  in  the  amount 
of  $204.93. 

Q.  Now,  let  me  get  this  straight.  When  the  at- 
tachment was  run,  you  made  a  return,  I  presume, 
that  you  were  indebted  for  $365.33,  is  that  correct? 

A.  That  is  correct,  sir.  That,  however,  has  since 
been  altered. 

Q.     In  what  fashion? 

A.  The  attachment  was  received  on  the  5th  day 
of  January,  1955.  On  the  4th  day  of  January,  1955, 
a  check  in  the  amount  of  $117.88,  drawn  by  Thomas 
Proctor,  was  cashed  at  our  main  office. 

Q.    Yes.  [8] 

A.  By  the  time  the  check  reached  our  branch  to 
be  paid,  the  account,  of  course,  had  been  attached, 
the  account  closed,  and  the  proceeds  credited  to  the 
attached  account  awaiting,  of  course,  further  in- 
structions. Inasmuch  as  the  check  had  been  prior 
to  the  attachment,  we  deducted  the  amount  of 
$117.88  from  the  $365.33.  We  now  hold  $247.45. 

Q.  Now,  I  am  going  to  have  to  jout  this  together 
so  I  imderstand  it.  You  say  that  you  cashed  a  cash 
check  for  $117  on  the  4th,  or  the  3rd? 

A.     The  4th  day  of  January. 

Q.  The  4th  day  of  January.  That  was  not  cashed 
at  the  same  branch?  A.     No,  sir. 
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(Testimony  of  Oscar  M.  Adams.) 

Q.  And  when  did  that  check  reach  your  Base 
Line  Branch? 

A.     It  reached  us  on  the  6th  day  of  January. 

Q.  I  see.  After  you  had  made  the  credit  to  the 
bank  and  reported  that  you  were  indebted  in  the 
siun  of  $365.33? 

A.     That  is  correct,  sir. 

Q.  And,  now,  with  the  conditional  sales  contract, 
when  did  you  make  this  credit  of  $204.93? 

A.     The  5th  day  of  January,  1955. 

Q.  Before  you  transferred  to  the  attachment 
account?  A.    That  is  correct,  sir. 

Q.  And  that  was  on  the  delinquent  conditional 
sales  contract  payment?  [9] 

A.     That  is  correct. 

Q.     Who  held  the  contract  at  that  time? 

A.     The  American  National  Bank. 

Q.     I  see.   Was  it  a  with-recourse  contract? 

A.     It  was,  sir. 

Q.  I  see.  And  have  you  since  returned  it  to  the 
Carbonic  Equipment  Company? 

A.  We  have  not.  We  still  hold  it  in  a  delinquent 
condition. 

Mr.  McDonnell :  I  see.  That  is  all  the  questions 
I  have.  In  fact,  that  is  the  trustee's  case.  Judge. 

The  Referee:     All  right. 

Mr.  McDonnell:  Here  is  the  trustee's  position 
briefly:  Here  is  an  attachment  run  within  four 
months  of  bankruptcy.  Mr.  Proctor  testifies  to  in- 
solvency, which  I  think  would  avoid  the  attachment. 
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That  leaves  us  the  question,  in  my  opinion,  of  how 
much  money  are  we  entitled  to.  The  original  attach- 
ment was  $365.33,  and  apparently  a  return  was 
made  in  that  amoimt.  I  think  that  that  affixed  the 
attachment  lien  to  that  amoimt  and  I  don't  believe 
this  banker's  lien  would  supersede  the  attachment 
lien. 

I  believe  that  we  are  entitled  to  $365.33,  which 
was  the  original  sum  attached  in  the  sum  on  which 
the  return  was  made,  I  presume. 

The  Referee:     What  was  that  amount?  [10] 
Mr.  McDonnell:     $365.33. 

In  other  words,  I  don't  believe  the  bank  is  en- 
titled to  it. 

The   Referee:     $365.33? 
Mr.  McDonnell:     That's  right. 
That  is  the  trustee's  position. 
Mr.  Adams:    Might  I  make  a  statement! 
The  Referee:     Surely. 

Mr.  Adams:  I  would  feel  that,  technically,  a 
check  is  considered  paid  when  the  cash  is  advanced 
in  the  window,  at  the  window,  to  the  payee  of  the 
check,  regardless  of  what  branch,  it  is  considered 
paid.  The  cash  is  advanced.  Consequently,  we  were 
in  error  in  our  original  return,  which  was  the  cir- 
cumstance which  we  were  not  aware  of  until  such 
time  as  the  check  reached  the  bank  on  which  it  was 
drawn. 

I  would  hold  that  the  coiTect  sum  would  be 
$247.45,  inasmuch  as  the  check  was  actually  paid  at 
the  time  he  was  at  the  window  and  not  at  any  later 
time. 
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The  Referee :  What  if  it  had  l^een  cashed  by  an 
outsider  ? 

Mr.  Adams:  If  it  would  have  been  cashed  by 
an  outsider,  we  would  have  had.recourse  against  the 
endorsee. 

The  Referee:  Wouldn't  the  same  rule  apply  to 
the  l:)ank  ?  One  branch  could  have  phoned  the  other 
branch  and  found  out.  They  paid  it  without  know- 
ing it  had  been  attached.  If  it  had  been  cashed  by 
an  outsider,  he  would  still  be  subject  to  the  [11] 
attachment. 

Mr.  Adams:  My  point  is  it  was  cashed  one  day 
before  the  attachment  was  run.  The  fact  that  it 
merely  had  not  cleared  the  bank  and  been  paid 
against  the  accoimt  doesn't  affect  the  fact  that  the 
check  was  actually  paid  and  reduced  the  balance 
by  that  much.  The  check  was  considered  paid  on 
January  4;  the  attachment  was  run  on  Janu- 
ary e5th. 

Mr.  McDonnell:  I  would  prefer  to  analyze  the 
problem  this  way,  from  a  lien  standpoint.  As  your 
Honor  knows,  the  law  is  well -settled  that  the  debtor 
creditor  relationship  between  a  bank  and  depositors. 
Now,  let's  analyze  the  situation.  On  the  4th,  when 
the  check  was  cashed,  Mr.  Proctor  brought  in  a  slip 
of  paper  which  was  an  order  on  the  bank  to  pay 
from  his  account. 

Mr.  Adams:  Mr.  Proctor  didn't  bring  in  the 
check. 

Mr.  McDonnell:  The  check  was  cashed  in  some 
fashion.  I  don't  know  how.  At  that  moment,  the 
situation  was  that  Mr.  Proctor  owed  the  bank,  from 
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his  account,  the  sum,  $117.  At  the  same  time,  of 
course,  the  bank  in  the  other  branch  had  an  in- 
debtedness to  Mr.  Proctor. 

Now,  before  the  banker's  lien  was  attached,  which 
is  the  only  right  the  bank  would  have  had  to  go  in 
and  take  the  money  out  of  the  other  account,  be- 
fore that  lien  attached,  they  made  a  return  on  a 
marshal's  attachment,  the  return  being  that  they 
owed  Mr.  Proctor  a  net  sum  of  $365.33.  Now,  [12] 
the  minute  they  made  that  return  and  transferred 
the  money  from  the  general  account  to  the  attach- 
ment account,  they  placed  it  in  a  special  account  to 
which  the  bank  had  no  right  of  recourse  under  its 
banker's  lien  and,  therefore,  the  attachment  lien 
would  be  prior.  This  trustee,  under  Section — I  think 
— 70(c),  that  attachment — in  other  words,  he  can 
take  the  attaching  creditor's  rights  and  therefore 
acquires  the  right  of  lien  against  that  fund  trans- 
ferred into  the  trust  account,  is  what  it  is  essen- 
tially, and,  for  that  reason,  the  bank  has  no  right  to 
exercise  its  banker's  lien  and  remove  from  that  ac- 
count which  is  no  longer  the  general  account  of  Mr. 
Proctor,  the  sum  of  $117. 

Now,  that  is  the  trustee's  position  in  a  nut  shell. 

Mr.  Adams:  The  bank's  position  to  counteract 
that,  sir,  would  be,  in  effect,  that  the  account  was 
reduced  by  $117.88  on  the  4th  day  of  January.  Our 
books  showed  a  figure  which  was  in  error  and,  be- 
cause of  showing  that  in  error,  we  transferred  tlie 
\^Tong  amount  to  the  attached  account.  Actually,  the 
check  was  paid,  considered  to  be  paid,  on  the  4th 
day  of  January,  one  day  previous  to  the  attachnuMit. 
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We  were  in  error  in  transferring  $365.33  to  the 
attached  account. 

Mr.  McDonnell :  But  once  the  bank  had  made 
that  error  and  had  credited  the  sum  into  the  new 
account,  the  lien  of  the  attaching  creditor  attached 
to  that  money  and  that  right  [13]  passes  to  the 
trustee. 

The  Referee:  The  trustee  stands  in  this  as  a 
creditor  with  a  lien  on  that  fund.  However.  I  will 
give  you  a  week  in  which  to  file  a  brief  to  establish 
your  contention.  I  think  his  contention  is  correct, 
but  I  will  give  you  a  week  in  which  to  file  a  brief. 

Mr.  Adams:     Very  well. 

Mr.  McDonnell :  Will  you  take  the  matter  under 
submission,  then.  Judge,  pending  the  filing  of  a 
brief?  I  presume  that,  if  the  bank  does  file  a  })rief, 
I  have  the  right  to  file  wdthin  seven  days  in  reply. 
Is  that  satisfactory? 

The  Referee :  They  file  their  brief  in  seven  days 
and,  if  you  want,  then  you  can  reply  to  it  in  three 
days,  so  it  wouldn't  have  to  be  continued  more  than 
two  weeks. 

Mr.  McDonnell:  All  right.  If  I  am  going  to 
reply,  I  will  reply  in  time.  If  I  am  not  going  to 
reply,  I  will  notify  you  and  the  bank  immediately. 

The  Referee:  Yes.  We  will  continue  that  inci- 
dent for  two  weeks. 

Mr.  McDonnell:  Why  don't  you  just  take  it 
under  submission? 

The  Referee:  All  right.  It  will  be  submitted, 
then,  in  briefs. 

Any  other  issues  under  this  order  to  show  cause? 
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Mr.  McDonnell:  I  don't  believe  so.  I  don't  [14] 
think  so.  Is  there  any  question  in  your  mind  on 
this  attachment  so  far  as  attaching  creditor  is  a 
void  attachment,  Judge? 

The  Referee:  Of  course,  the  statute  makes  it 
void  when  the  attachment  be  levied  while  the  debtor 
was  insolvent  within  four  months.  The  knowledge 
of  his  condition  is  not  essential ;  it  is  an  attachment. 

Mr.  McDonnell:  I  would  like  to  say  that  appar- 
ently Carbonic  Equipment  Company  has  been 
joined  in  this  matter  through  error.  Mr.  Proctor 
informed  the  trustee  they  were  one  of  the  attaching 
parties.  I  perceive  they  were  not.  Actually,  Car- 
bonic is  not  a  party  to  this  proceeding.  Let  me  ask 
the  gentleman:  You  didn't  run  an  attachment? 

Mr.  Butz:     No. 

Mr.  McDonnell :  There  has  been  no  attachment 
from  Carbonic  Equipment  Company  on  the  money. 

I  will  prepare  a  separate  order  taking  the  Car- 
bonic Equipment  Company  out  of  the  order  to  show 
cause.  You  were  here  in  error,  and  I  will  recite  it 
so  and  serve  it. 

The  Referee :     Any  other  questions  ? 

Mr.  Adams :  I  would  like  to  ask  one  other  ques- 
tion. We  still  hold  the  conditional  sales  contract 
in  a  delinquent  condition.  In  order  that  we  might 
salvage  the  unpaid  balance,  we  would  like  permis- 
sion to  remove  the  equipment  from  the  premises, 
1996  Highland  Avenue,  so  we  can  clear  our  delin- 
quent contract.  [15] 

The  Referee:  Now,  a  conditional  sales  contract 
from  a   Ic^al   standpoint  is   the  same  as  a   eliattel 
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mortgage.  That  is,  the  trustee  has  the  same  rights 
as  if  it  were  a  chattel  mortgage. 

Mr.  McDonnell:  Maybe  I  can  help  the  Judge. 
We  have  surveyed  the  premises.  We  are  convinced 
there  is  no  equity.  If  the  American  National  Bank 
wants  to  remove  all  of  the  property,  it  will  be  per- 
fectly satisfactory  to  do  that  at  once.  I  know  you 
want  to  get  the  property  out. 

The  Referee:  Well,  the  trustee  has  60  days  in 
which  to  assume  future  contracts.  He  seems  to  have 
waived  his  right  to  do  so.  If  60  days  hasn't  elapsed, 
well,  then,  you  would  have  to  get  an  order  authoriz- 
ing the  abandonment  of  his  property. 

Mr.  McDonnell :  If  the  American  National  Bank 
will  give  me  a  list  of  the  equipment,  I  will  prepare 
such  an  order.  We  have  no  desire  to  assume  the 
contract  or  hold  them  from  the  property. 

The  Referee :     All  right. 

Mr.  McDonnell :  Now,  can  we  go  ahead  on  the 
Bennett  order  to  show  cause.  Judge? 

The  Referee:     Yes. 

Mr.  McDonnell:  This  matter  is  ready  for  the 
trustee. 

Mr.  Middleton:  My  name  is  Thomas  J.  Middle- 
ton.   I  am  appearing  for  Mr.  Bennett.  [16] 

The  Referee:  Do  you  have  Mr.  Bennett  in 
person  ? 

Mr.  Middleton:     Yes. 

The  Referee:     Who  else  appears? 

Mr.  Shorey:     Charles  Shorey. 

Mr.  McDonnell:  The  State  of  California  is  also 
present,  your  Honor.  Your  name  is  Shorey,  and 
you  appear  for  the  State  Board  of  Equalization? 
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Mr.  Shorey:     Charles  Shorey,  S-li-o-r-e-y. 

The  Eef eree :  Now,  what  is  the  Bureau  that  you 
appear  for? 

Mr.  Shorey:  The  Department  of  Alcoholic  Bev- 
erage Control. 

The  Referee :     Do  you  want  to  amend  your  order  ? 

Mr.  McDonnell:  I  will  amend  the  order,  and  I 
will  recite  in  that  that  Department  of  Alcoholic 
Beverage  Control. 

Mr.  Middleton :  Correct.  That  was  changed  over 
on  January  1st  from  the  Board  of  Equalization. 

Mr.  McDonnell:     Are  we  ready  to  go? 

The  Referee :    Yes. 

Mr.  McDonnell:  I  would  like  to  have  Mr.  Proc- 
tor sworn  again,  since  this  is  a  separate  proceeding. 

THOMAS  PROCTOR 

was  called  as  a  witness  and,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows:  [17] 

Examination 
By  Mr.  McDonnell: 

Q.  Your  name  is  Thomas  Proctor,  and  you  are 
the  president  of  the  bankrupt  corporation,  is  that 
correct  ?  A.     Correct. 

Q.  And  have  you  also  been  the  president  ever 
since  its  formation?  A.     Right. 

Q.  I  see.  Now,  I  want  to  interrogate  you  about 
a  liquor  license.  What  sort  of  an  operation  was 
Proctor's  Monte  Cristo?  Was  it  a  dining  room  and 
cocktail  lounge? 

A.     It  was  a  dining  room  and  cocktail  lounge. 
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Q.  And  had  it  been  operated  as  a  dining  room 
and  cocktail  lounge  previous  to  the  time  you  came 
into  the  picture?  A.     It  had  been. 

Q.     Do  you  know  by  whom? 

A.  Neil  McDermott  had  the  building  out  there 
before  we  did,  previous  to  that. 

Q.  Just  the  one  right  before  you.  You  say  his 
name  is  Neil  McDermott? 

A.     That's  right? 

Q.     How  do  you  spell  that? 

A.     M-c-D-e-r-m-o-t-t. 

Q.  All  right.  Now,  do  you  have  a  liquor  license 
in  your  own  name  for  the  right  to  operate  Proctor's 
Monte  Cristo? 

A.     I  have  never  had  a  liquor  license.  [18] 

Q.  Did  Proctor's  Monte  Cristo  obtain  a  liquor 
license?  A.     It  did. 

Q.     Will  you  tell  us  how? 

A.  Mr.  Bennett  obtained  the  license  and  he  ob- 
tained it  from  Neil  McDermott. 

Q.  Now,  in  whose  name  did  the  liquor  license 
stand  ? 

A.  Well,  at  the  time  it  was  bought,  in  Neil  Mc- 
Dermott's  own  name,  I  believe,  and  then,  of  course, 
when  it  was  transferred  over,  it  had  to  l)e  in  the 
name  of  the  corporation. 

Q.  Did  you  at  all  times  imderstand  that  it  had 
to  be  in  the  name  of  the  corporation  and  couldn't 
be  in  Mr.  Bennett's  name? 

A.     That  is  correct. 

Q.     I  see.   And  do  you  know  whether  or  not  the 
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license  was  transfen^ed  direct  from  Mr.  McDermott 
to  the  corporation,  or  whether  it  was  transferred  to 
Mr.  Bennett  and  then  to  the  corporation? 

A.  That  I  don't  know.  You  would  have  to  ask 
him  about  it, 

Q.    You  don't  know  about  that?  A.     No. 

Q.  Do  you  know  what  happened  with  the  liquor 
license  when  the  business  closed  up  in  the  month  of 
January  ? 

A.     Mr.  Bennett  had  the  liquor  license. 

Q.  Just  tell  me  what  happened.  You  got  ready 
to  close  [19]  the  lousiness  and  then  what  happened? 
Did  you  and  Mr.  Bennett  discuss  the  matter? 

A.  Oh,  yes,  it  was  thoroughly  discussed.  That 
was  when  we  decided  to  close  the  business.  We  had 
a  meeting  of  all  the  directors,  all  of  us,  and  w^e 
closed  the  business  down  at  that  time. 

Q.  And  did  Mr.  Bennett  and  you  discuss  the 
situation  of  the  liquor  license  at  that  time  when 
you  were  closing  down? 

A.  The  liquor  license  had  been  discussed  previ- 
ous to  that,  and  that  time  also,  and  the  fact  that 
the  business  didn't  go  like  it  should  and  as  it  should 
be,  the  liquor  license  went  back  to  him. 

Q.  I  see.  And,  Mr.  Proctor,  you  were  having 
trouble  with  your  creditors  in  January,  weren't 
you?  A.     Yes,  sir. 

Q.  They  were  really  after  you.  Now,  the  cor- 
])oration  entered  into  some  sort  of  an  agreement 
with  Mr.  Bennett,  did  it  not,  concerning  the  liquor 
license?  A.     That  is  correct. 
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Q.  There  was  a  board  of  directors  meeting  con- 
cerning that,  is  that  correct? 

A.     That  is  correct. 

Q.  Let  me  see  if  I  can  find  the  minutes.  Now,  I 
am  going  to  lay  before  you — I  will  let  counsel  see 
this — I  might  say,  I  didn't  mean  to  restrict  counsel 
from  the  whole  [20]  set  of  minutes.  That  was  the 
pertinent  part. 

Mr.  Middleton:  What  portion  are  you  referring 
to? 

Mr.  McDonnell :  I  am  going  to  refer  to  that  por- 
tion of  the  meeting  which  discusses  the  liquor  li- 
cense. There  were  a  number  of  things  that  took 
place  at  the  same  meeting.  I  just  want  to  discuss 
that.   That  is,  the  liquor  license. 

While  you  have  the  book,  do  you  have  the  original 
of  this  agreement? 

Mr.  Middleton:     Never  seen  any  part  of  it. 

Q.  (By  Mr.  McDonnell) :  I  lay  before  you  a 
book,  bound  book,  Mr.  Proctor,  and  I  call  your  at- 
tention to  the  fourth  page  of  the  minutes  for  the 
meeting  of  September  3rd,  1954.  Were  you  at  that 
meeting  in  September,  1954,  Mr.  Proctor? 

A.     Yes. 

Q.  And,  now,  I  want  to  call  your  attention  to 
this  portion  of  those  minutes:  '^ Whereas  Earl  Ben- 
nett and  Isabelle  Bennett  have  acquired  a  general 
on-sale  liquor  license  and  have  paid  the  sum  of 
$18,000  for  same  ♦  *  *" 

Well,  let  me  interrupt  right  there  at  the  comma. 
I  understood  you  to  say  before,  Mr.  Proctor,  that 
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the  license  had  been  obtained  or  gotten   directly 
from  Mr.  McDermott  to  the  corporation,  or  perhaps 
I  didn't  understand  you  correctly. 

A.  No.  Just  a  minute  ago,  I  said  I  didn't  know 
what  happened. 

Q.  All  right.  Now,  beginning  after  the  [21] 
comma:  "*  *  *  and  proposed  to  take  said  liquor 
license  in  the  name  of  the  corporation  upon  the 
corporation's  promise  to  pay  them  the  smn  of  $350 
a  month  during  the  time  that  said  corporation  uses 
said  liquor  license,  that  the  corporation  having  the 
option  to  buy  the  liquor  license  at  any  time  on  or 
before  October  15,  1956,  and  that  a  copy  of  the 
proposed  agTeement  between  Earl  Bennett  and  Isa- 
belle  Bennett  and  the  said  corporation  is  attached 
hereto  and  marked  Exhibit  C,  and  whereas  it  is 
deemed  to  be  in  the  best  interests  of  this  corporation 
that  they  accept  said  offer  for  the  reason  that  it 
has  been  impossible  to  acquire  a  general  on-sale 
liquor  license  in  any  other  way  and  all  the  parties 
interested  in  this  corporation  deem  such  liquor  li- 
cense to  be  necessary;  now,  therefore,  be  it  resolved 
to  the  president  and  secretary  of  this  corporation 
be,  and  they  are  hereby  authorized  and  directed  to 
execute  on  behalf  of  this  corporation  the  agreement 
re  liquor  license,  wherefore  the  general  on-sale  liq- 
uor license  is  transferred  to  said  corporation  upon 
the  said  corporation  paying  to  Earl  Bennett  and 
Isabelle  Bennett  the  sum  of  $350  per  month  during 
the  time  that  said  corporation  uses  said  on-sale 
liquor  license;  the  corporation  having  the  option  to 
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pay  for  said  liquor  license  at  any  time  on  or  before 
October  15,  1956.  Be  it  further  resolved  to  the  presi- 
dent and  the  secretary  of  this  corporation  be  and 
they  are  hereby  authorized  and  directed  to  apply 
to  the  State  Board  of  Equalization  for  [22]  the 
transfer  of  the  said  on-sale  liquor  license." 

Do  you  recall  that  transaction  at  the  meeting,  Mr. 
Proctor,  as  recited?  A.     Yes. 

Q.     Aiid  at  that  time  did  you  vote  and  authorize 
it  as  the  minutes  recite?  A.     That's  right. 

Q.  Now,  v^as  a  contract  drawn  up  before  that  or 
after  that  meeting  concerning  this  liquor  license? 

A.     The  contract  was  part  of  it. 

Q.     Was  it  present  at  the  time  of  the  meeting? 

A.     That  is  correct. 

Q.  The  meeting  was  held  in  Swing's  office,  is 
that  right?  A.     That  is  correct. 

Q.     He  is  an  attorney  at  law  in  San  Bernardino? 

A.     That's  right. 

Q.  Do  you  know  whether  the  contract  was  drawn 
in  his  office  or  not? 

A.     He  drew  the  contract. 

Q.  And  this  arrangement  was  made  with  legal 
counsel?  A.     That  is  correct. 

Q.  I  see.  Now,  in  the  same  minute  book,  I  find 
a  copy  of  an  agreement  re  liquor  license.  Do  you 
recognize  his  signature  thereon?  [23] 

A.    Yes. 

Q.  One  of  them  yours  and  one  of  them  your 
wife 's  ? 
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A.  My  wife's  signature  isn't  on  there.  It  is 
down  here,  but  not  up  there. 

Q.  You  mean  it  is  on  the  guarantee  portion? 
You  and  your  wife  guaranteed  personally  the  pay- 
ments? A.     That's  right. 

Q.  I  see.  Now,  it  says  "Earl  Bennett."  Is  that 
his  signature!  A.     Yes. 

Q.     Do  you  reco.a^iize  his  wife's  sigTiature"? 

A.     Yes,  I  do.    Isabelle. 

Q.     Isabelle  Bennett. 

Mr.  McDonnell :  Counsel,  do  you  have  the  origi- 
nal of  this  agreement? 

Mr.  Middleton :     Never  seen  it. 

Mr.  McDonnell:  We  do  not  have  the  original 
anywhere,  except  this,  which  is  apparently  a  dupli- 
cate signed  and  executed  in  full  form,  and  I  would 
like  to  offer  this  agreement  at  this  time  as  trustee's 
first  in  order. 

Now,  I  don't  like  to  tear  it  out  of  the  minute 
book,  so  I  am  going  to  offer  it  in  the  minute  book 
and  ask  counsel  if  he  will  agree  to  let  me  have 
photostatic  copies  made  and  substitute  them. 

Mr.  Middleton:  I  would  object  to  that  until  such 
time  as  [24]  it  is  determined  what  happened  to  the 
original. 

Q.  (By  Mr.  McDonnell)  :  Mr.  Proctor,  do  you 
know  where  the  original  is? 

A.     The  original  copy  of  this,  you  mean? 

Q.    Yes.  A.     I  don't  know. 

Q.  Did  you  ever  see  another  copy  other  than 
this?  A.     Do  you  have  the  original,  Earl? 
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Q.     Did  you  ever  see  any  copy? 

A.  There  was  quite  a  few  copies  that  were 
signed. 

Q.     And  were  they  all  signed  equally? 

A.     They  were. 

Mr.  McDonnell:  I  will  offer  this  as  a  duplicate 
original. 

The  Referee:     All  right. 

(Thereupon,  the  document  above  referred  to 
was  received  in  evidence  as  Trustee's  Exhibit 

No.  1.) 

Q.  (By  Mr.  McDonnell) :  Did  you,  as  an  officer 
of  the  corporation,  go  into  an  escrow  to  transfer 
this  license  to  Mr.  Bennett  sometime  in  January? 

A.     Yes,  it  was  put  in  escrow. 

Q.  Was  the  corporation  to  receive  any  considera- 
tion for  the  transfer  of  the  license  at  that  time  ? 

A.     None  whatsoever. 

Mr.  McDonnell :  I  think  that  is  all  the  questions 
I  have  of  Mr.  Proctor  at  the  moment.  [25] 

Examination 
By  Mr.  Middleton : 

Q.  Mr.  Proctor,  the  corporation  never  paid  any- 
thing for  a  license  that  you  referred  to,  the  liquor 
license  ? 

A.     As  buying  it,  no,  they  did  not. 

Q.  Did  you  know  at  all  times,  as  president  of 
the  corporation,  that  the  license  was  being  used  by 
the  corporation  as  a  matter  of  convenience? 
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A.     That  is  correct. 

Q.  And  this  was  a  lease  arrangement  whereby 
the  corporation  used  the  license  but  paid  no  con- 
sideration of  any  kind  for  it,  is  that  correct? 

A.  Well,  the  corporation  used  the  license,  but  it 
paid  $350. 

Q.     For  the  use  of  the  license? 

A.     For  the  use  of  the  license,  yes. 

Q.     There  was  an  option  to  purchase  the  license? 

A.     That  is  correct. 

Q.     Was  that  option  ever  exercised? 

A.     No.   ISTever  got  any  money. 

Q.  And  the  corporation,  as  you  have  already 
testified,  never  paid  anything  toward  the  purchase 
price?  A.     That  is  correct. 

Mr.  Middleton :     That  is  all. 

Mr.  McDonnell:  I  should  like  to  call  Mr.  Ben- 
nett imder  [26]  Section  21(j)  of  the  Bankruptcy 
Act. 

EARL  BENNETT 
was  called  as  a  witness  and,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows : 

Examination 
By  Mr.  McDonnell : 

Q.    Your  name  is  Earl  Bennett,  is  that  correct? 
A.     Yes,  sir. 

Q.     On  the  4th  of  March,  1955,  Mr.  Bennett,  were 
you  an  officer  of  the  bankrupt  corporation  ? 
A.     Yes,  sir. 
Q.     What  officer  were  you?  A.     Secretary. 


E.  W.  Bailhj,  etc.  55 

(Testimony  of  Earl  Bennett.) 

Q.  Were  you  a  director  of  the  bankrupt  corpora- 
tion? A.     Yes,  sir. 

Q.  And  were  you  a  stockholder  of  the  bankrupt 
corporation  on  that  date?  A.     Yes,  sir. 

Q.  Had  you  been  at  all  times  after,  say,  the  1st 
of  January,  1955,  an  officer-director  and  stock- 
holder? A.    Yes,  sir. 

Q.  Now,  tell  us:  You  have  heard  the  testimony 
about  the  liquor  license.  Tell  us  how  you  came  to 
purchase  the  liquor  license,  Mr.  Bennett. 

A.     Well,  do  you  went  me  to  give  a  resume?  [27] 

Q.  Yes.  Just  tell  me  how  the  liquor  license 
transaction  went.   I  want  your  version  of  the  facts. 

A.  Well,  it  is  a  matter  of  record,  as  I  gave  it 
before,  I  believe. 

Q.     That  doesn't  apply  in  this  hearing. 

A.  I  bought  the  license  from  Neil  McDermott 
and  transferred  it  to  the  corporation,  paid  $18,000 
for  it. 

Q.  Now,  let's  see.  When  you  say  you  bought  the 
license,  do  you  mean  you  took  it  in  your  own  name  ? 

A.     No,  I  paid  for  it. 

Q.  I  want  to  get  the  details  of  the  transaction. 
When  you  arranged  for  the  purchase  of  this  license 
with  McDei-mott,  was  an  escrow  opened? 

A.     Yes. 

Q.  And  who  was  the  escrow  between,  do  you 
know?  Between  Neil  McDermott — and  was  it  being 
transferred  direct  to  the  corporation? 

A.     The  corporation. 

Q.     You  were  not  a  part  to  the  escrow,  is  that 
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correct?    That   is,  not   one   of  the   formal   escrow 

parties,  buyer-seller?  A.     Not  of  record. 

Q.  I  see;  now  in  the  escrow,  did  you  put  some 
money  in?  A.    Yes. 

Q.  How  much  did  you  deposit  in  the  [28] 
escrow  ?  A.     In  the  escrow,  $17,500. 

Q.    Had  you  paid  some  money  outside  of  escrow? 

A.  On  the  day  previous,  I  had  given  Mr.  McDer- 
mott  a  check  for  $500. 

Q.  I  see.  So  you  gave  him  $500  outside  and  you 
put  $17,500  in  the  escrow? 

A.     That's  right. 

Q.  It  was  your  personal  check,  was  it,  or  did 
you  do  it  through  the  corporation? 

A.     Personal  check,  each  check. 

Q.  And  then  Mr.  McDermott,  he  deposited  the 
liquor  license  in  the  escrow? 

A.     That  is  correct. 

Q.  The  escrow  closed,  and,  to  your  knowledge, 
was  the  license  placed  in  the  name  of  the  cor- 
poration? A.     That's  right. 

Q.  Now,  wasn't  there  some  discussion  at  one 
time  that  the  license  should  be  taken  directly  in 
your  name,  Mr.  Bennett? 

A.  There  may  have  been  some  discussion,  as 
there  was  a  gTeat  deal  of  discussion  previous  to 
obtaining  a  license. 

Mr.  Middleton:  Just  a  moment.  Could  we.  have 
a  little  better  foundation?    When 

Q.  (By  Mr.  McDomiell) :  Will  you  toll  us  when 
the  transaction  occurred,  Mr.  Bennett? 
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Mr.  Micldleton :     What  are  you  asking  ?  [29] 

Q.  (By  Mr.  McDonnell) :  Was  there  a  discus- 
sion— and  I  waited  for  a  yes  or  no  answer,  counsel. 
I  just  wanted  to  know  whether  there  w^as  a  discus- 
sion. A.     Yes,  there  was  a  discussion. 

Q.     The  answer  was,  "There  was  a  discussion." 

With  whom  was  the  discussion? 

A.  Well,  there  was  a  discussion  in  Mr.  Swing's 
office  in  the  presence  of  the  Proctors  and  Mr.  Swing. 

Q.     In  the  presence  of  whom'? 

A.  The  Proctors,  Mr.  and  Mrs.  Proctor,  and  Mr. 
Swing. 

The  Referee :     And  yourself  ? 

The  Witness :     And  myself  and  Mrs.  Bennett. 

Q.  (By  Mr.  McDonnell)  :  And  when  was  that, 
approximately  *? 

A.  That  was  previous  to  obtaining  the  license, 
but  I  could  not  say. 

Q.  Was  it  before  September  3rd,  the  date  of  the 
contract  in  the  minutes?  A.     Yes. 

Q.     About  how  long  before  that? 

A.     It  could  have  been  two  weeks. 

Q.  Now,  what  was  the  substance  of  that  conver- 
sation concerning  your  taking  the  liquor  license  in 
your  own  name? 

A.  Well,  the  license,  as  I  was  informed,  had  to 
be  in  the  name  of  the  occupant  or  the  business. 

Q.  And  so  you  understood  then  that  you  couldn't 
hold  [30]  it  in  your  name  and  have  a  business 
operated  by  Proctor's  Monte  Cristo  Corporation,  is 
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that  correct  ?  A.     That  is  correct. 

Q.  And  is  that  why  you  permitted  the  license  to 
be  taken  in  the  name  of  the  corporation? 

A.     That  is  the  only  reason. 

Q.  I  see.  Now,  in  January,  1955,  Mr.  Proctor  has 
testified  an  escrow  was  opened  to  transfer  the  li- 
cense back  to  you.  Why  was  that  done  at  that  time  ? 

A.  In  accordance  with  our  agTeements,  our  i3re- 
vious  agTeements  with  the  license  being  entrusted 
with  the  corporation. 

Q.  Well,  I  am  not  clear  about  that.  Was  there  a 
delinquency  in  the  pajTiients'? 

A.  That  and  the  fact  that  the  corporation  had 
failed  and  was  closing. 

Q.    And  you  knew  that  ?  A.    Yes. 

Q.  And  did  you  know  that  it  owed  debts  to  its 
creditors  ?  A.     Yes. 

Q.  And  so,  then,  you  suggested,  did  you,  that  Mr. 
Proctor  and  you  go  through  with  the  original  agree- 
ment and  transfer  the  license  back  to  you? 

A.     I  am  not  positive  who  suggested  it  first. 

Q.     But  you  discussed  it  with  him  ?  [31] 

A.     Yes. 

Q.  The  escrow  has  not  closed,  has  it,  Mr.  Ben- 
nett, to  your  knowledge  ? 

A.  The  license  has  not  formally  come  through 
yet. 

Mr.  McDonnell :  I  see.  That  is  all  the  questions  I 
have  of  Mr.  Bennett. 
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Examination 
By  Mr.  Middleton : 

Q.  Mr.  Bennett,  when  you  permitted  the  license 
to  be  transferred  direct  from  McDermott  to  the 
corporation,  you  merely  nominated  the  corporation 
as  the  holder  of  the  license  under  that  agreement 
that  Mr.  McDonnell  read?  A.     That's  right. 

Q.  And  then  the  payments  became  delinquent; 
the  corporation  paid  no  payments  on  it  for  the  use 
of  the  license,  you  arranged  with  the  other  members 
of  the  board  of  directors  to  transfer  the  license  back 
to  you  as  originally  intended  when  it  was  trans- 
ferred to  the  corporation?  A.     Yes,  sir. 

Mr.  Middleton:     That  is  all. 

Mr.  McDonnell:  Before  closing  the  trustees' 
case,  I  would  like  to  recall  Mr.  Proctor  for  just  one 
question. 

The  Referee :    All  right.  [32] 

THOMAS  PROCTOR 

was  recalled  as  a  witness  and,  having  been  previ- 
ously duly  sworn,  was  examined  and  testified  further 
as  follows: 

Examination 
By  Mr.  McDonnell: 

Q.  Mr.  Proctor,  were  there  creditors  of  this  cor- 
poration in  existence  at  the  time  of  the  opening  of 
the  escrow  to  transfer  the  license  to  Mr.  Bennett? 
Were  there  creditors  in  existence,  who  were  still  in 
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existence  and  were  still  owed  money  on  March  4, 

1955? 

A.  Now,  how  do  you  mean  by  creditors?  From 
what  time,  I  mean  ? 

Q.  What  I  am  trying  to  find  out  is  if  there  was  a 
creditor  or  creditors  of  this  bankrupt  who  had  been 
owed  money  from  the  time  of  the  attempted  trans- 
fer through  the  escrow  to  Mr.  Bennett  up  until  the 
time  of  bankruptcy.  In  other  words,  someone  whom 
you  had  not  paid  in  that  period. 

A.  Well,  you  mean  from  the  time  we  changed 
the 

The  Referee:  Were  there  creditors  who  were 
creditors  at  that  time  ? 

The  Witness :     Yes. 

Q.     (By  Mr.  McDonnell)  :     Many  of  them? 

A.     Quite  a  few  of  them. 

Mr.  McDonnell:  No  further  questions.  That  is 
the  case  of  the  trustee.  [33] 

Mr.  Lliddleton:     Nothing  further,  your  Honor. 

The  Referee:     All  through? 

Mr.  McDonnell:  That  is  the  evidence,  as  far  as 
the  trustee. 

The  Referee:  All  right.  Do  you  want  to  argue 
the  issues? 

Mr.  McDonnell:  Well,  if  your  Honor  wishes  to 
hear  argument,  the  trustee 's  position  is  a  simple  one. 
The  policy  of  the  Alcoholic  Beverage  Control  Act  as 
it  is  now  embodied  in  the  business  and  professional 
code  has  been,  and  always,  as  far  as  I  know,  always 
has  been  and  still  is,  that  the  license  to  a  liquor,  on- 
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sale  liquor  license,  must  stand  in  the  name  of  the 
actual  operators  of  the  particular  bar. 

Of  course,  the  public  policy  behind  this  is  clear. 
The  purpose  of  the  requirement  is  so  that  those  who 
are  excluded  by  law  from  owning  licenses  can  be 
prevented  from  owning  them  secretly.  This  is  no  re- 
flection on  Mr.  Bennett.  I  don't  have  that  in  mind, 
but  that  is  the  policy  of  the  law. 

It  is  enunciated  in  the  code  section.  Business  and 
Professional  Code  Section  24040. 

Now,  if  you  will  examine  Business  and  Profes- 
sional Code  Section  24074,  it  will  be  discovered  that 
the  manner  in  transferring  liquor  licenses  in  this 
state  requires  an  escrow  and  requires  a  notice  so 
that  creditors  may  be  apprised  of  the  transfer  of  an 
extremely  valuable  asset,  perhaps  in  many  cases  of 
l^ars  and  grills,  the  only  valuable  asset  to  give  [34] 
them  a  chance  to  participate  in  the  escrow  and  in 
the  consideration  and  they  must  be  X3aid  out  of  the 
escrow.  In  case  it  would  have  done  the  creditors  no 
good,  the  transaction  was  to  return  the  license  with- 
out any  consideration  to  Mr.  Bennett. 

Now,  it  is  true  that  Mr.  Bennett  paid  for  the  liq- 
uor license,  and  that  is  perhaps  an  unfortunate 
thing  for  Mr.  Bennett,  but  he  deliberately  permitted 
the  license  to  be  taken  in  the  name  of  the  corpora- 
tion knowing  that  he  could  not  hold  it  and  have  the 
corporation  operate  the  bar. 

Furthermore,  Mr.  Bennett  knew  that  the  corpora- 
tion was  in,  to  use  the  term  mildly,  a  dilapidated  fi- 
nancial condition,  that  was  known  to  him ;  he  was  an 
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officer  and  director  and  shareholder  and  it  was  de- 
liberately done  for  that  purpose. 

Now,  as  between  the  bankrupt  and  Mr.  Bennett, 
the  agreement  entered  into  may  be — I  don't  know, 
I  don't  think  it  is  in  issue — a  perfectly  valid  ar- 
rangement. But  as  between  someone  who,  like  the 
trustee,  represents  a  creditor  holding  a  lien  by  a 
legal  or  equitable  proceeding,  a  most  favored  credi- 
tor, between  such  an  individual  and  Mr.  Bennett,  it 
is  quite  another  problem  that  is  posed. 

We  have  this  asset,  a  valuable  asset,  and  pre- 
sumptively creditors  had  relied  on  that  in  extending 
credit,  for  the  existence  of  such  an  on-sale  liquor  li- 
cense. It  was  in  the  name  of  the  corporation.  It  had 
never  been  in  Bennett's  name.  [35]  The  transaction, 
even  in  the  escrow,  had  named  only  the  corporation. 
So,  between  the  creditors,  the  representative  of  the 
creditors,  Mr.  Bailey,  and  Mr.  Bennett,  I  think  that 
the  true  owner  of  the  license  is  the  corporation  and 
must  remain  so.  Otherw^ise,  a  very  shameful  fraud 
would  be  perpetrated  upon  the  creditors  who  saw  a 
bar  and  grill,  knowing  there  had  to  be  a  liquor  li- 
cense, and  suddenly  the  thing  is  transferred  out 
without  any  consideration. 

'There  is  one  other  point  I  wish  to  make.  The  only 
county  case  involving  the  former  State  Board  of 
Equalization  declares  a  liquor  license  to  be  nothing 
more  than  a  privilege,  as  nothing  more  than  a  ])rivi- 
lege.  It  seems  to  me  that  any  contention  that  the  li- 
cense was  being  held  in  trust  or  under  any  sort  of 
an  arrangement  where  th(>  true  owner  was  Mr.  Ben- 
nett, though  the  ostensible  owner,  no  matter  what 
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the  law  might  thiiili,  was  the  corporation.  In  that 
sort  of  a  situation,  that  argument  cannot  be  made 
because  the  license  is  nothing  more  than  a  jjrivilege 
which  is  what  the  only  county  case  declares  the  li- 
cense to  be. 

I  do  not  think  it  is  species  property  which,  in  this 
state,  can  be  held  in  trust  by  one  individual  for 
another.  So  it  seems  to  me  that,  in  line  with  what  I 
think  is  the  settled  purpose  of  the  law,  in  line  with 
the  protection  of  the  rights  of  creditors;  in  view  of 
Mr.  Bennett's  deliberate  placing  of  the  license  in 
the  corporation,  and  also  in  view  of  the  [36]  Orange 
County  case,  I  think  that  the  license  belongs  to  the 
corporation  free  and  clear  of  any  claim  of  Mr.  Ben- 
nett to  it. 

Mr.  Middleton:  Well,  I  think  Mr.  McDonnell 
has  answered  the  questions  specifically  insofar  as 
Mr.  Bennett  is  concerned.  There  is  the  property 
right  in  this  license.  It  is  a  privilege.  And  that  the 
Orange  County  case  held,  whatever  it  was,  this  li- 
cense was  loaned  to  the  corporation.  It  is  no  more 
than  loaning  a  settee  or  a  bar.  They  had  no  property 
right  in  this  license.  They  had  an  option  to  purchase 
it  at  some  future  time.  They  were  paying  a  rental 
for  the  use  of  the  license.  It  might  very  well  be  that 
it  is  illegal  insofar  as  the  State  of  California  is 
concerned,  but  it  has  no  bearing  whatsoever  in  a 
bankruptcy  case. 

They  have  no  more  right  in  that  license — the  rec- 
ord, the  minutes,  the  agreement  speak  for  them- 
selves. They  had  a  right,  an  option  to  purchase.  It 
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is  perfectly  above  board.  They  went  to  an  attorney, 
j)repared  the  matter,  took  his  advice. 

As  I  say,  it  might  very  well  be  in  violation  of  the 
laws  of  the  State  of  California  but  it  certainly  has 
no  bearing  in  a  bankruptcy  case.  He  paid  the  full 
consideration.  There  is  no  dispute  in  that  connec- 
tion. He  would  be  deprived  of  his  property  because 
of  a  corporation  which  he  was  an  officer  of  went 
bankrupt. 

The  Referee :     Any  more  evidence  ? 

Mr.  McDonnell:  Does  your  Honor  wish  any 
more  argument?  [37] 

The  Referree:  What  have  you  got  Mr.  Shorey 
here  for? 

Mr.  McDonnell:  Because  the  State  Board  of 
Equalization — pardon  me — the  Department  of  Alco- 
holic Beverage  Control  still  holds  the  power  under 
the  law  to  transfer  or  not  to  transfer  the  license, 
Judge. 

Your  Honor,  as  I  understand,  an  order  to  show 
cause  which  enjoined  the  transfer,  because  I  did  not 
want  the  escrow  to  close  and  the  problem  of  juris- 
diction to  arise,  and  that  is  why  the  Department  of 
Alcoholic  Beverage  Control  was  served  in  this  mat- 
ter, albeit  I  served  them  by  the  wrong  name. 

The  Referee:  Well,  this  case  seems  to  be  quite 
mixed  up,  and  also  complicated,  and  I  don't  ever 
want  to  pass  on  any  points  without  getting  all  the 
evidences  and  the  points  and  also  having  all  the  law 
there  is  on  the  point,  so  I  want  both  sides  to  1u'i(^f 
your  legal  points. 

You  want  how  much  time "? 
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Mr.  McDonnell:  Well,  do  you  wish  me  to  open, 
Judge  ?  I  think  that  is  proper.  I  have  the  burden. 

The  Referee  :     All  right. 

Mr.  McDonnell:  Just  one  more  matter.  Judge. 
Pending  the  final  determination  in  this  matter,  I 
would  like  to  ask  the  Court  to  extend  the  injunction 
so  that  the  license,  the  privilege  will  not  be  trans- 
ferred. 

The  Referee:  All  right,  the  injunction  is  ex- 
tended. 

(Whereupon,  the  hearing  was  concluded.) 

State  of  California, 

County  of  San  Bernardino — ss. 

I,  Herbert  W.  Aasness,  pro  tempore  reporter  of 
the  above-entitled  court,  do  hereby  certify  that  the 
foregoing  pages  1  to  38,  inclusive,  constitute  a  full, 
true  and  correct  transcript  of  proceedings  had  on 
Tuesday,  April  5,  1955,  at  10:00  o'clock  a.m.  in  the 
matter  of  Proctor's  Monte  Cristo,  Inc.,  Bankrupt. 

Dated  this  13th  day  of  September,  1955. 

/s/  HERBERT  W.  AASNESS, 
Pro  Tempore  Reporter. 

[Endorsed] :  Filed  September  1,  1955. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  John  A.  Childress,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  1  to  44,  inclusive,  contain  the  original 

Order  of  Adjudication; 

Petition  for  Order  to  Show  Cause ; 

Findings  of  Fact  &  Conclusions  of  Law  & 
Order  thereon; 

Points  &  Authorities  on  Order  to  Show  Cause 
vs.  Earl  Bennett; 

Decision  on  Claim  to  Liquor  License; 

Order  to  Show  Cause ; 

Petition  for  Review; 

Certificate  of  Review; 

Order  on  Petition  for  Review  of  Referee's 
Order  Fixing  Title  to  On-sale  Liquor  License; 

Notice  of  Appeal; 

Appellant's  Designation  of  Record  on  Ap- 
peal ; 

which,  together  with  report  on  proceedings  of  April 
5,  1955,  all  in  the  above-entitled  cause,  constitute 
the  transcript  of  record  on  appeal  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing  the 
foregoing  transcript  amount  to  $2.00,  which  sum 
has  been  paid  by  appellant. 
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Witness  my  hand  and  seal  of  said  District  Court 
tliis  31st  day  of  May,  1956. 

JOHN  A.  CHILDRESS, 
Clerk; 

By  /s/  CHARLES  E.  JONES, 
Deputy. 


[Endorsed]:  No.  15157.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Earl  Bennett,  Ap- 
pellant, vs.  E.  W.  Bailly,  Trustee  in  Bankruptcy  of 
Proctor's  Monte  Cristo,  Inc.,  a  Corporation,  Bank- 
rupt, Appellee.  Transcript  of  Record.  Appeal  from 
the  United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division. 

Filed  June  7,  1956. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15157 

In  the  Matter  of 
PROCTOR'S  MONTE  CRISTO,  INC.,  a  Corpora- 
tion, 

Bankrupt. 

CONCISE  STATEMENT  OF  POINTS  TO  BE 
RELIED  UPON,  UPON  APPEAL 

Appellant,  Earl  Bennett,  petitioner  on  review  in 
the  District  Court  from  the  order  of  the  Referee 
made  and  entered  July  21,  1955,  respectfully  sub- 
mits the  following  concise  statement  of  pomts  on 
which  appellant  intends  to  rely : 

I. 

That  on  or  about  the  3rd  day  of  September,  1954, 
appellant.  Earl  Bennett,  became  the  owner  of  a  cer- 
tain on-sale  liquor  license,  referred  to  in  these  pro- 
ceedings, through  the  purchase  from  Neil  McDer- 
mott,  and  by  the  payment  to  the  said  Neil 
McDermott  of  the  sum  of  $18,000.00,  the  purchase 
price  therefor.  That  the  transfer  of  said  liquor  li- 
cense was  handled  through  an  escrow,  and  appellant 
nominated  the  bankrupt  corporation  herein  as  the 
holder  of  the  said  liquor  license  under  the  terms  of 
an  agreement.  Exhibit  1  herein. 

The  bankrupt  did  not  make  the  rental  payments 
called  for  under  the  contract,  and  failed  to  exercise 
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the  option  mentioned  therein  and  later,  and  prior 
to  the  bankruptcy,  attempted  to  return  the  license 
to  the  name  of  its  true  owner,  appellant  herein. 
While  said  transfer  was  pending  before  the  State 
Board  of  Equalization,  the  within  proceeding  was 
filed  in  the  above-entitled  case.  The  entire  transac- 
tion, and  its  nature,  w^as  fully  set  forth  in  the 
minutes  of  the  corporation  and  duly  authorized  by 
the  bankrupt  corporation,  and  there  was  no  attempt 
at  any  time  to  conceal  the  true  o\\^iership  of  said 
liquor  license,  or  to  conceal  the  capacity  in  which  the 
bankrupt  corporation  held  the  same. 

II. 

That  under  the  facts  presented,  the  bankrupt  cor- 
poration held  the  license  in  trust  for  the  appellant, 
and  as  the  lessee  of  said  license. 

III. 

There  is  no  allegation  in  the  Petition  for  Order 
to  Show  Cause  herein  that  creditors  relied  upon 
the  paper  title  of  the  license  in  the  bankrupt  in  ex- 
tending it  credit,  nor  is  there  any  evidence  support- 
ing such  a  theory. 

IV. 

The  element  of  estoppel  is  neither  pleaded  nor 
established  by  the  evidence. 

V. 

That  the  Court  erred  in  its  Finding  III  to  the 
effect  that  on  September  3,  1954,  the  bankrupt  cor- 
poration entered   into   an   escrow   agreement   with 
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Kiel  McDermott  for  the  purchase  of  an  ''on-sale" 
liquor  license  No.  P-11129,  for  and  in  consideration 
of  the  sum  of  $18,000.00.  The  Court  erred  in  its 
Conclusions  of  Law  I  that  "The  Court  concludes 
tliat  the  On-Sale  Liquor  License  No.  P-11129  is  the 
property  of  this  bankrupt  estate." 

YI. 

That  the  Court  erred  in  its  Conclusion  of  Law  II 
that  "The  Court  concludes  that  the  "Agreement  Re 
Liquor  License"  is  illegal  as  an  attempt  to  circum- 
vent and  violate  the  provisions  of  the  Alcoholic 
Beverage  Control  Act  of  the  State  of  California, 
and  as  an  illegal  contract  is  not  binding  upon  this 
bankrupt  estate." 

VII. 

That  the  Court  erred  in  making  the  following 
order:  "Now,  Therefore,  It  Is  Ordered  that  the  Pe- 
tition of  the  Trustee  herein  be,  and  the  same  hereby 
is  granted,  and  it  be  and  it  hereby  is  fixed  and  de- 
termined that  On-Sale  Liquor  License  P-11129  is 
the  property  of  this  bankrupt  estate,  and  that  Re- 
spondent Earl  Bennett  and  the  Alcoholic  Beverage 
Control  Board  of  the  State  of  California  have  no 
right  in  and  to  the  said  license  superior  to  that  of 
the  bankrupt  estate  herein." 

VIII. 

Appellant  contends: 

(a)  That  the  agreement  to  transfer  the  liquor 
license  is  valid  under  the  California  law,  and  that 
neither  the  lease  contract  nor  the  option  was  illegal 
or  void. 
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(b)  Assuming  (but  not  conceding)  that  the  op- 
tion was  in  contravention  of  the  laws  of  the  Depart- 
ment of  Alcoholic  Beverages  does  not  render  the  op- 
tion void  or  illegal  since  noncompliance  with  the 
regulations  of  the  Department  of  Alcoholic  Bever- 
ages is  a  matter  that  can  be  adjusted  between  the 
petitioner  and  the  department.  It  does  not  affect 
petitioner's  property  right  in  the  license. 

(c)  Assmning  again  that  the  option  was  void, 
the  ownership  of  the  license  was  at  all  times  in  the 
petitioner,  who  was  the  rightful  owner  thereof,  and 
the  appellant's  legal  title  thereto  was  held  by  the 
bankrupt  in  trust  for  the  petitioner  under  the  well- 
settled  law  that  under  no  circumstances  could  the 
bankrupt  claim  an  interest  in  the  license  adverse  to 
the  petitioner. 

(d)  There  is  no  testimony  in  the  record  that 
there  were  any  creditors  at  the  time  when  the  li- 
cense was  placed  in  the  name  of  the  bankrupt  under 
the  terms  of  the  option,  nor  is  there  any  testimony 
of  any  acts  of  reliance  by  the  creditors  on  the  paper 
title  of  the  bankrupt  in  the  license. 

(e)  The  trustee's  petition  on  which  the  order  to 
show  cause  was  based  rests  on  the  single  premise 
that  the  retransfer  of  the  license  by  the  bankru])t 
to  appellant  was  without  consideration ;  and  the  pe- 
tition does  not  plead,  nor  does  the  testimony  show^, 
any  element  of  estoppel  on  the  part  of  the  petitioner 
precluding  him  from  asserting  his  rights  under  the 
agreement  of  lease  and  option. 

(f)  The  conclusions  of  the  Honorable  Refei'ee, 
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and  the  order  of  the  United  States  District  Court 
are  contrary  to  the  law. 

Dated:  August  30,  1956. 

MILLER  &  VANDEGRIFT  & 
MIDDLETON, 

DARWIN  H.  WOLFORD, 

ERNEST  R.  UTLEY, 

By  /s/  ERNEST  R.  UTLEY, 

Attorneys  for  Appellant. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :  Filed  August  31,  1956. 
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In  The  United  States  District  Court  For  The 
District  of  Nevada,  Northern  Division 

No.  12886 

UNITED  STATES  OF  AlVIERICA, 

Plaintiff, 

vs. 

WAYNE  P.  KELLEY,  Defendant. 

CRIMINAL  INFORMATION  (for  violation  of 
Sec.  145(b),  Internal  Revenue  Code  1939;  26 
U.S.C,  Sec.  145(b)  ). 

First  Count 
The  United  States  Attorney  charges : 
That  on  or  about  the  13th  day  of  January,  1950, 
in  the  District  of  Nevada,  Northern  Division, 
Wayne  P.  Kelley,  late  of  Reno,  Nevada,  who  during 
the  calendar  year  1949  was  married,  did  wilfully 
and  knowingly  attempt  to  defeat  and  evade  a  large 
part  of  the  income  tax  due  and  owing  by  him  and 
his  wife  to  the  United  States  of  America  for  the 
calendar  year  1949,  by  filing  and  causing  to  be  filed 
with  the  Director  of  Internal  Revenue  at  Reno, 
Nevada,  a  false  and  fraudulent  joint  income  tax 
return  on  behalf  of  himself  and  his  said  wife, 
wherein  it  was  stated  that  their  net  income  for  said 
calendar  year  was  the  sum  of  $4,163.66  and  that  the 
amount  of  tax  due  and  owing  thereon  was  the  sum 
of  $392.38,  whereas,  as  he  then  and  there  well  knew, 
their  joint  net  income  for  the  said  calendar  year 
was  the  sum  of  $11,525.66,  upon  which  said  net 
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income  there  was  owing  to  the  United  States  of 
America  an  income  tax  of  $1,833.22.  [2] 

(In  violation  of  Section  145(b),  Internal  Revenue 
Code  (1939);  26  U.S.C.,  Section  145(b).) 

Second  Count 
The  United  States  Attorney  further  charges: 
That  on  or  about  the  13th  day  of  March,  1951,  in 
the  District  of  Nevada,  Northern  Division,  Wayne 
P,  Kelley,  late  of  Reno,  Nevada,  who  during  the 
calendar  year  1950  was  married,  did  wilfully  and 
knowingly  attempt  to  defeat  and  evade  a  large 
part  of  the  income  tax  due  and  owing  by  him  and 
his  wife  to  the  United  States  of  America  for  the 
calendar  year  1950,  by  filing  and  causing  to  be  filed 
with  the  Director  of  Internal  Revenue  at  Reno, 
Nevada,  a  false  and  fraudulent  joint  income  tax 
return  on  behalf  of  himself  and  his  said  wife, 
wherein  it  was  stated  that  their  net  income  for 
said  calendar  year  was  the  sum  of  $10,125.20  and 
that  the  amount  of  tax  due  and  owing  thereon  was 
the  sum  of  $1,441.78,  whereas,  as  he  then  and  there 
well  knew,  their  joint  net  income  for  the  said  cal- 
endar year  was  the  sum  of  $22,576.95,  upon  which 
said  net  income  there  was  owing  to  the  United 
States  of  America  an  income  tax  of  $4,833.98. 

(In  violation  of  Section  145(b),  Internal  Revenue 
Code  (1939);  26  U.S.C,  Section  145(b).) 

Third  Count 
The  United  States  Attorney  further  charges: 
That  on  or  about  the  15th  day  of  March,  1952,  in 
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the  District  of  Nevada,  Northern  Division,  Wayne 
P.  Kelley,  late  of  Reno,  Nevada,  who  during  the  cal- 
endar year  1951  was  married,  did  wilfully  and 
knowingly  attempt  to  defeat  and  evade  a  large  part 
of  the  income  tax  due  and  owing  by  him  and  his 
wife  to  the  United  States  of  America  for  the  calen- 
dar year  1951,  by  filing  and  causing  to  be  filed  with 
the  Director  of  Internal  Revenue  at  Reno,  Nevada, 
a  false  and  fraudulent  joint  income  tax  return  on 
behalf  of  himself  and  his  said  wife,  wherein  it  was 
stated  that  their  net  income  for  said  calendar  year 
was  the  sum  of  $23,085.66  and  that  the  amount  of 
tax  [3]  due  and  owing  thereon  was  the  sum  of 
$5,658.40,  whereas,  as  he  then  and  there  well  knew, 
their  joint  net  income  for  the  said  calendar  year  was 
the  sum  of  $28,102.56,  upon  which  said  net  income 
there  was  owing  to  the  United  States  of  America 
an  income  tax  of  $7,684.10. 

(In  violation  of  Section  145(b),  Internal  Revenue 
Code  (1939);  26  U.S.C,  Section  145(b).) 

Fourth  Count 
The  United  States  Attorney  further  charges: 
That  on  or  about  the  16th  day  of  March,  1953,  in 
the  District  of  Nevada,  Northern  Division,  Wayne 
P.  Kelley,  late  of  Reno,  Nevada,  v/ho  during  the 
calendar  year  1952  Vv^as  married,  did  wilfully  and 
knowingly  attempt  to  defeat  and  evade  a  large  part 
of  the  income  tax  due  and  owing  by  him  and  his 
wife  to  the  United  States  of  America  for  the  calen- 
dar year  1952,  by  filing  and  causing  to  be  filed  with 
the  Director  of  Internal  Revenue  at  Reno,  Nevada, 
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a  false  and  fraudulent  joint  income  tax  return  on 
behalf  of  himself  and  his  said  wife,  wherein  it  was 
stated  that  their  net  income  for  said  calendar  year 
was  the  sum  of  $38,562.68  and  that  the  amount  of 
tax  due  and  owing  thereon  was  the  sum  of 
$13,967.98,  whereas,  as  he  then  and  there  well  knew, 
their  joint  net  income  for  the  said  calendar  year 
was  the  sum  of  $45,058.42,  upon  which  said  net 
income  there  was  owing  to  the  United  States  of 
America  an  income  tax  of  $17,942.22. 

(In  violation  of  Section  145(b),  Internal  Revenue 
Code  (1939);  26  U.S.C,  Section  145(b).) 

FRANKLIN  RITTENHOUSE 

United  States  Attorney 
/s/  By    STANLEY  H.  BROWN 

Assistant  U.  S.  Attorney 
Duly  verified. 

[Endorsed] :    Filed  Oct.  7,  1955.  [4] 


[Title  of  District  Court  and  Cause.] 

Defendant's  Requested  Instruction  No.  24 
If  a  witness  who  could  provide  testimony  which 
would  be  material  to  some  issue  in  the  case  has 
not  been  called  as  a  witness  by  the  government, 
and  the  failure  to  call  him  has  not  been  explained 
to  your  satisfaction,  you  may  infer  that  his  testi- 
mony, if  produced,  would  be  adverse  to  the  govern- 
ment, since  the  government  has  the  burden  of  proof 
throughout  all  stages  of  the  trial. 
Refused.  [6] 
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Defendant's  Requested  Instruction  No.  28 
The  defendant  is  charged  in  this  case  with  wil- 
fully attempting  to  evade  and  defeat  his  income 
taxes  for  each  of  the  years  1949,  1950,  1951,  and 
1952.  This  offense  is  defined  in  the  law  as  a  felony. 
The  law  permits  you,  if  you  so  desire,  to  find  him 
guilty  of  certain  lesser  offenses  which  are  misde- 
meanors, rather  than  finding  him  guilty  of  the 
felony  alleged  in  the  information.  Accordingly,  if 
you  are  not  convinced  beyond  a  reasonable  doubt 
that  the  defendant  is  guilty  of  the  felony  offense 
alleged  in  the  information  with  respect  to  any  or 
all  of  these  years,  you  may  find  him  guilty  of  either 
one  of  the  following  misdemeanor  offenses  if  you 
are  convinced  beyond  a  reasonable  doubt  that  he 
is  guilty  of  such  misdemeanor  offense.  The  two 
misdemeanor  offenses,  of  which  you  may  find  the 
defendant  guilty,  instead  of  finding  him  guilty  of 
the  felony  charge,  are  as  follows: 

(1)  A  wilful  failure  to  pay  his  correct  income 
tax  for  any  of  the  years  involved  in  the  information, 
and 

(2)  The  delivery  of  a  false  or  fraudulent  return 
to  the  Collector  or  Director  of  Internal  Revenue 
with  intent  to  defeat  or  evade  the  assessment  in- 
tended to  be  made  by  the  Collector  or  Director 
of  Internal  Revenue  of  the  amoimt  of  tax  omng 
by  the  defendant. 

Sections  145(a)  and  3616(a),  Internal  Revenue 
Code  of  1939.  Rule  31(c),  Federal  Rules  of  Crim- 
inal Procedure. 

Refused.  [7] 
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[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury  in  the  above-entitled  case,  find  the 
defendant,  Wayne  P.  Kelley,  is  guilty  as  charged 
in  the  First  Count  of  the  Information;  is  guilty 
as  charged  in  the  Second  Count  of  Information; 
is  guilty  as  charged  in  the  Third  Count  of  the  In- 
formation, and  is  guilty  as  charged  in  the  Fourth 
Couj:it  of  the  Information. 

Dated  this  13th  day  of  April,  1956. 

/s/  CLARENCE  K.  JONES, 
Foreman. 

[Endorsed]  :    Filed  April  13,  1956.  [8] 


United  States  District  Court 
for  the  District  of  Nevada 

No.  12,886 
Viol.  Sec.  145(b),  Title  26,  U.S.C. 
UNITED   STATES  OF  AJMERICA 

V. 

WAYNE  P.  KELLEY 

JUDGMENT  AND  COMMITMENT 

On  this  27th  day  of  April,  1956,  came  the  attor- 
ney for  the  government  and  the  defendant  appeared 
in  person  and  with  counsel,  namely,  George  Lohse, 
Esq.,  and  Spurgeon  Avakian,  Esq. 
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It  Is  Adjudged  that  the  defendant  has  been  con- 
victed upon  his  plea  of  Not  Guilty  and  a  verdict  of 
Guilty  of  the  offense  of 

Count  One 
That  on  or  about  the  13th  day  of  January,  1950, 
in  the  District  of  Nevada,  Northern  Division, 
Wayne  P.  Kelley,  late  of  Reno,  Nevada,  who  during 
the  calendar  year  1949  v^as  married,  did  wilfully 
and  knowingly  attempt  to  defeat  and  evade  a  large 
X^art  of  the  income  tax  due  and  owing  by  him  and 
his  wife  to  the  United  States  of  America  for  the 
calendar  year  1949,  by  filing  and  causing  to  be  filed 
with  the  Director  of  Internal  Revenue  at  Reno, 
Nevada,  a  false  and  fraudulent  joint  income  tax 
return  on  behalf  of  himself  and  his  said  wife, 
wherein  it  was  stated  that  their  net  income  for  said 
calendar  year  was  the  sum  of  $4,163.66  and  that  the 
amount  of  tax  due  and  owing  thereon  was  the  sum 
of  $392.38,  whereas,  as  he  then  and  there  well  knew, 
their  joint  net  income  for  the  said  calendar  year 
was  the  sum  of  $11,525.66,  upon  which  said  net  in- 
come there  was  owing  to  the  United  States  of  Amer- 
ica an  income  tax  of  $1,833.22.  In  violation  of  Sec- 
tion 145(b),  Internal  Revenue  Code  (1939);  26 
U.S.C,  Section  145(b). 

Count  Two 
That  on  or  about  the  13th  day  of  March,  1951,  in 
the  District  of  Nevada,  Northern  Division,  Wayne 
P.  Kelley,  late  of  Reno,  Nevada,  wlio  during  the 
calendar  year  1950  was  married,  did  wilfully  and 
knowingly  attempt  to  defeat  and  evade  a  large  part 
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of  the  income  tax  due  and  owing  by  him  and  his 
wife  to  the  United  States  of  America  for  the  cal- 
endar year  1950,  by  filing  and  causing  to  be  filed 
with  the  Director  of  Internal  Revenue  at  Reno, 
Nevada,  a  false  and  fraudulent  joint  income  tax  re- 
turn on  behalf  of  himself  and  his  said  wife,  wherein 
it  w^as  stated  that  their  net  income  for  said  calendar 
year  was  the  sum  of  $10,125.20  and  that  the  amount 
of  tax  due  and  owing  thereon  was  the  sum  of 
$1,441.78,  whereas,  as  he  then  and  there  well  knew, 
their  joint  net  income  for  the  said  calendar  year 
was  the  sum  of  $22,576.95,  upon  which  said  net  in- 
come there  was  owing  to  the  United  States  of 
America  an  income  tax  of  $4,833.98.  In  violation 
of  Section  145(b),  Internal  Revenue  Code  (1939); 
26  U.S.C,  Section  145(b). 

Count  Three 

That  on  or  about  the  15th  day  of  March,  1952,  in 
the  District  of  Nevada,  Northern  Division,  Wayne 
P.  Kelley,  late  of  Reno,  Nevada,  who  during  the 
calendar  year  1951  was  married,  did  wilfully  and 
knowingly  attempt  to  defeat  and  evade  the  large 
part  of  the  income  tax  due  and  owing  by  him  and 
his  wife  to  the  United  States  of  America  for  the 
calendar  year  1951,  by  filing  and  causing  to  be  filed 
with  the  Director  of  Internal  Revenue  at  Reno, 
Nevada,  a  false  and  fraudulent  joint  income  tax  re- 
turn on  behalf  of  himself  and  his  said  wife,  wherein 
it  was  stated  that  their  net  income  for  said  calendar 
year  was  the  sum  of  $23,085.66  and  that  the  amount 
of   tax   due   and   owing   thereon   was   the   sum   of 


United  States  of  America  11 

$5,658.40,  whereas,  as  he  then  and  there  well  knew, 
their  joint  net  income  for  the  said  calendar  year 
was  the  smn  of  $28,102.56,  upon  which  said  net  in- 
come there  was  owing  to  the  United  States  of 
America  an  income  tax  of  $7,684.10.  In  violation  of 
Section  145(b),  Internal  Revenue  Code  (1939)  ;  26 
U.S.C,  Section  145(b). 

Count  Four 
That  on  or  about  the  16th  day  of  March,  1953,  in 
the  District  of  Nevada,  Northern  Di\dsion,  Wayne 
P.  Kelley,  late  of  Reno,  Nevada,  who  during  the 
calendar  year  1952  was  married,  did  wilfully  and 
knowingly  attempt  to  defeat  and  evade  a  large  part 
of  the  income  tax  due  and  owing  by  him  and  his 
wife  to  the  United  States  of  America  for  the  cal- 
endar year  1952,  by  filing  and  causing  to  be  filed 
with  the  Director  of  Internal  Revenue  at  Reno, 
Nevada,  a  false  and  fraudulent  joint  income  tax  re- 
turn on  behalf  of  himself  and  his  said  wife,  wherein 
it  was  stated  that  their  net  income  for  said  calendar 
year  was  the  sum  of  $38,562.68  and  that  the  amount 
of  tax  due  and  owing  thereon  was  the  sum  of  $13,- 
967.98,  whereas,  as  he  then  and  there  well  knew, 
their  joint  net  income  for  the  said  calendar  year 
was  the  sum  of  $45,058.42,  upon  which  said  net  in- 
come there  was  owing  to  the  United  States  of 
America  an  income  tax  of  $17,942.22.  In  violation  of 
Section  145(b),  Internal  Revenue  Code  (1939);  26 
U.S.C,  Section  145(b). 

as  charged  in  the  Information,  and  the  court  hav- 
ing asked  the  defendant  whether  he  has  anything 
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to  say  why  judgment  should  not  be  pronounced,  and 
no  sufficient  cause  to  the  contrary  being  shown  or 
appearing  to  the  Court, 

It  Is  Adjudged  that  the  defendant  is  guilty  as 
charged  and  convicted. 

It  Is  Adjudged  that  the  defendant  is  hereby  com- 
mitted to  the  custody  of  the  Attorney  General  or 
his  authorized  representative  for  imprisonment  for 
a  period  of,  Count  1:  2  Years  and  fined  $6,000.00; 
Count  2:  2  Years  and  fined  $6,000.00;  Count  3: 
2  Years  and  fined  $1,500.00 ;  Count  4 :  2  Years  and 
fined  $1,500.00,  also  Costs  of  Prosecution  to  be 
taxed. 

It  Is  Ordered  that  the  imposition  portions  of  the 
sentence  on  Counts  2,  3  and  4  shall  run  concurrently 
with  each  other  and  with  Count  1,  so  that  the  total 
imprisonment  is  2  years. 

It  Is  Ordered  that  the  Clerk  deliver  a  certified 
copy  of  this  judgment  and  commitment  to  the 
United  States  Marshal  or  other  qualified  officer  and 
that  the  copy  serve  as  the  commitment  of  the  de- 
fendant. 

JOHN  R.  ROSS, 

United  States  District  Judge 
OLIVER  F.  PRATT, 
Clerk 
/s/  By   BERNARD  SUPERAP, 
Deputy  Clerk 
A  True  Copy  Certified  this  27th  day  of  April, 
1956. 

[Seal]        /s/  OLIVER  F.  PRATT, 

Clerk  [9] 
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[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  MOTION 
FOR  NEW  TRIAL 

Defendant's  motion  for  new  trial  came  on  for  ar- 
giunent  this  26tli  day  of  April,  1956,  Stanley  H. 
Brown  and  Clyde  R.  Maxwell,  Jr.,  appearing  for 
the  government,  and  George  Lohse  and  Spurgeon 
Avakian  appearing  for  the  defendant,  and  said  mo- 
tion being  fully  argued,  and  submitted  to  the  Court ; 
now,  therefore,  after  all  matters  presented  at  argu- 
ment being  fully  considered,  and  good  cause  appear- 
ing, it  is 

Ordered,  that  the  defendant's  motion  for  a  new 
trial  be  and  the  same  is  hereby  denied. 

Dated  at  Carson  City,  Nevada,  this  26th  day  of 
April,  1956. 

/s/  JOHN  R.  ROSS, 

United  States  District  Judge      [11] 

[Endorsed] :  Filed  May  1,  1956. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

The  defendant  named  above  hereby  appeals  from 
the  judgment  of  the  above-entitled  Court  rendered 
in  the  above-entitled  matter  on  the  27th  day  of 
April,  1956,  and  respectfully  states  as  follows: 

(1)  Appellant's  name  and  address  are  as  follows: 
Dr.  Wayne  P.  Kelley,  275  Bret  Harte  Avenue, 
Reno,  Nevada. 
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(2)  The  names  and  addresses  of  appellant's  at- 
torneys are  as  follows:  [12]  George  Lohse,  40  West 
First  Street,  Reno,  Nevada,  telephone :  Reno  2-3706 ; 
Spurgeon  Avakian,  Financial  Center  Building, 
Oakland  12,  California,  Telephone:  GLencourt  2- 
2133. 

(3)  The  offense  of  which  appellant  was  convicted 
is  an  attempt  to  defeat  or  evade  income  tax  for  the 
years  1949  to  1952,  inclusive,  in  violation  of  Section 
145(b)  of  the  Internal  Revenue  Code.  The  informa- 
tion alleged  that  defendant  attempted  to  evade  tax 
in  the  amount  of  $10,832.98. 

(4)  The  judgment  of  the  Court  was  that  defend- 
ant be  fined  $6,000  on  each  of  Counts  1  and  2,  and 
$1,500  on  each  of  Counts  3  and  4,  plus  the  costs  of 
prosecution,  and  that  defendant  be  committed  to  the 
custody  of  the  Attorney  General  for  a  term  of  two 
years  on  each  of  said  four  counts,  said  terms  to  be 
served  concurrently.  Said  judgment  was  rendered 
on  April  27,  1956. 

(5)  Appellant  appeals  from  said  judgment  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

Dated  this  27th  day  of  April,  1956. 

GEORGE  LOHSE  and 
SPURGEON  AVAKIAN, 
/s/  By    SPURGEON  AVAKIAN, 

Attorneys  for  Appellant       [13] 

Acknowledgment  of  Service  Attached. 

[Endorsed] :  Filed  April  27,  1956. 
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[Title  of  District  Court  and  Cause.] 

ORDER    EXTENDING    TIME    FOR    FILING 
AND   DOCKETING  RECORD   ON   APPEAL 

Upon  motion  of  defendant,  and  good  cause  ap- 
pearing : 

It  Is  Hereby  Ordered,  pursuant  to  Rule  39(c)  of 
the  Federal  Rules  of  Criminal  Procedure,  that  the 
time  for  filing  and  docketing  the  record  on  appeal 
in  the  above-entitled  matter  be  and  it  hereby  is  ex- 
tended to  and  including  July  16,  1956. 

Dated  this  7th  day  of  May,  1956. 
/s/  JOHN  R.  ROSS, 

United  States  District  Judge      [18] 

[Endorsed] :  Filed  May  7,  1956. 


[Title  of  District  Court  and  Cause.] 

ORDER    EXTENDING    TIME    FOR    FILING 
AND   DOCKETING   RECORD    ON   APPEAL 

Upon  motion  of  defendant,  and  good  cause  ap- 
pearing : 

It  Is  Hereby  Ordered,  pursuant  to  Rule  39(c)  of 
the  Federal  Rules  of  Criminal  Procedure,  that  the 
time  for  filing  and  docketing  the  record  on  appeal 
in  the  above-entitled  matter  be  and  it  hereby  is  ex- 
tended to  and  including  September  10,  1956. 

Dated  this  2nd  day  of  July,  1956. 
/s/  JOHN  R.  ROSS, 

United  States  District  Judge       [19] 

[Endorsed]  :  Filed  July  2,  1956. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 
United  States  of  America, 
District  of  Nevada — ss. 

I,  Oliver  F.  Pratt,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Nevada,  do  hereby 
certify  that  the  accompanying  documents  and  ex- 
hibits, listed  in  the  attached  index,  are  the  originals 
filed  in  this  court,  or  true  and  coi^ies  of  orders  en- 
tered on  the  minutes  or  dockets  of  this  court,  in  the 
above-entitled  case,  and  that  they  constitute  the  rec- 
ord on  appeal  herein  as  designated  by  the  parties. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  this 
23rd  day  of  August,  1956. 

[Seal]        /s/  OLIVER  F.  PRATT, 
Clerk 


In  the  United  States  Distiict  Coui-t 
for  the  District  of  Nevada 


No.  12,^ 

UNITED  STATES  OF  AJ\IERICA, 

Plaintiff, 

vs. 

WAYNE  P.  KELLEY,  Defendant. 

TRANSCRIPT  OF  PROCEEDINGS 

Jury  Trial 
Before:  Hon.  John  R.  Ross,  Judge. 
Be  It  Remembered,  That  the  above-entitled  mat- 
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ter  came  for  trial  before  the  Court,  sitting  with  a 
jury,  on  Monday,  March  26,  1956,  at  10:00  o'clock 
a.m.,  at  Carson  City,  Nevada. 

Appearances:  Stanley  H.  Brown,  Esq.,  Clyde  R. 
Maxwell,  Esq.,  Attorneys  for  Plaintiff.  George 
Lohse,  Esq.,  Spurgeon  Avakian,  Esq.,  Attorneys  for 
Defendant. 

The  following  proceedings  were  had: 

Plaintiff's  Opening  Statement 

Mr.  Maxwell:  The  Court  and  counsel,  ladies  and 
gentlemen  of  the  jury: 

As  the  Court  has  already  informed  you,  it  is  now 
my  purpose  to  give  you  some  idea  of  what  the  gov- 
ernment exx^ects  to  [1]  prove  to  you  in  this  case. 
Naturally,  we  can't  take  it  witness  by  witness,  but  I 
am  going  to  try  and  give  you  an  idea  of  the  theories 
of  proof  held  by  the  government,  so  that  you  can 
see  the  general  purport  of  the  witnesses'  testimony 
as  they  are  on  the  stand.  You  should  know  where 
his  testimony  fits  in  the  general  picture.  When  I 
finish,  counsel  for  the  defendant  will  have  an  oppor- 
tunity to  make  his  opening  statement  to  you,  or  if 
he  sees  fit,  he  may  reserve  that  until  the  opening  of 
the  defendant's  case. 

As  the  Court  has  already  inferred,  the  statements 
of  a  lawyer  on  either  side  of  this  case  are  not  evi- 
dence and  they  are  not  to  be  considered  by  you  as 
such.  If  any  of  the  statements  that  I  make,  or  that 
defendant's  attorney  makes,  conflicts  with  your  un- 
derstanding of  what  the  evidence  is,  then  you  should 
take  your  understanding  of  the  evidence. 
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Now  as  the  Court  has  already  informed  you,  this 
is  a  criminal  case.  As  members  of  the  jury  in  this 
case,  you  have  a  duty  to  perform.  You  have  sworn 
to  an  oath  to  do  that  duty.  Your  job  is  not  an  easy 
one  and  it  involves  a  careful  consideration,  not  only 
of  the  facts  that  the  government  will  jDresent  to  you 
for  two  or  three  weeks,  but  the  information  that  the 
defendant  presents  to  you.  As  told  you,  the  defend- 
ant is  presumed  to  be  innocent  until  proven  guilty 
beyond  a  reasonable  doubt,  at  which  time  the  pre- 
sumption of  innocence  disappears.  The  Court  mil 
instruct  you  fully  as  to  the  meaning  of  the  [2] 
words  ''reasonable  doubt."  I  think  it  suffices  for  the 
moment  to  say  it  is  not  a  fanciful  doubt,  ]3ut  it  is  a 
substantial  real  doubt.  Now  this  case  is  a  criminal 
income  tax  case.  The  payment  of  taxes  is  not  rel- 
ished by  any  one.  When  April  15th  rolls  around, 
nobody  likes  very  much  to  pay  taxes,  but  we  all  do 
it  and  the  government  receives  its  revenue.  If  we 
didn't  do  it,  the  government  wouldn't  receive  its 
revenue. 

Mr.  Avakian:  Your  Honor  please,  I  object  to 
argument  at  this  time. 

Mr.  Maxwell:  If  the  Court  please,  I  am  simply 
trying  to  put  in  a  little  background  for  use  of  the 
jury.  I  understand  this  man  has  not  so  far  been 
called  and  I  think  the  Court  and  counsel  shoukl  in- 
dulge me  a  little  bit  on  that.  I  will  try  not  to  wan- 
der too  far  afield. 

The  Court:  Counsel,  the  specific  purpose  is  to 
outline  the  case  from  the  standpoint  of  testimony. 
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The  Court  will  go  along  with  you.  The  objection  is 
overruled. 

Mr.  Maxwell :  As  a  matter  of  fact,  in  my  outline 
I  had  concluded  that  particular  phase. 

Now  in  this  case  you  have  heard  the  clerk  read 
the  indictment.  It  charges  an  intent  to  evade  and 
defeat  taxes  on  the  part  of  the  defendant  for  the 
years  1949  to  1952.  The  indictment  says  that  during 
those  times,  one  for  each  year,  1949  to  1952,  that  he 
filed  returns  in  each  one  of  those  years,  on  which 
[3]  he  understated  his  income  and  his  tax.  Now  you 
probably  recall  also  for  1949  it  said  the  return 
showed  approximately  four  thousand  dollars  in- 
come, when  then  and  there  well  knew  it  should  have 
been  $11,500,  in  round  figures,  and  that  the  return 
which  was  filed  showed  approximately  $400  taxes, 
when  it  should  have  sho^vn  about  $1800  taxes.  Now 
I  am  going  to  try  to  let  the  figures  go  for  the  pres- 
ent. The  figures  in  the  indictment  need  not  be 
proven  exactly  by  the  government.  All  that  is  neces- 
sary to  sustain  an  indictment  means  that  a  substan- 
tial amount  of  income  be  left  off. 

In  this  case  the  defendant,  who  is  charged  with 
income  tax  evasion,  we  are,  of  course,  concerned 
Vv'ith  what  was  on  his  return,  but  more  so  we  are  in- 
terested in  finding  out  what  is  the  difference  be- 
tween avoidance  and  evasion  of  income  tax.  If  the 
defendant  here  merely  sought  to  avoid  his  taxes,  he 
is  not  guilty;  if  he  attempted  to  evade  his  taxes,  he 
is  guilty.  I  would  like  to  give  a  little  example  of  the 
difference  between  the  two.  Suppose  that  a  man 
has   six  thousand  dollars  net   income   for  a  year. 
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Probably  we  are  all  familiar  with  the  fact  he  has 
three  different  ways  to  compute  the  taxes.  He  could 
take  the  standard  deductions.  He  chooses  the  one 
which  produces  the  least  tax,  we  will  say  $400,  out 
of  the  three,  possibly  one  is  $445,  another  $415,  but 
he  chooses  the  one  that  is  the  least.  Now  there  is 
nothing  wrong  with  that.  You  and  I  do  it  all  the 
time,  ])ut  if  the  [4]  same  man,  instead  of  putting 
six  thousand  dollars  net  income  doAvn  on  his  re- 
turn, only  shows  four  thousand  dollars,  well  know- 
ing he  had  six  thousand,  and  shows  his  tax  is  only 
three  hundred,  that  then  would  be  tax  evasion. 

In  a  tax  evasion  case,  the  government  has  to 
prove  unreported  income  for  each  year  charged  in 
the  indictment.  The  government  has  to  prove  the 
intent,  that  is,  the  knowledge  and  the  purpose  nec- 
essary to  show  that  this  defendant  deliberately  at- 
tempted to  evade  the  taxes.  In  short,  the  govern- 
ment has  to  show  that  the  defendant  knew  he  left 
oft*  income  from  his  return  and  knew  if  he  put  it  in 
his  return,  he  would  have  had  to  pay  more  taxes,  or 
in  the  case  of  the  exemptions,  the  government 
would  have  to  show  that  the  defendant  claimed  ex- 
emptions on  his  return  to  which  he  was  not  entitled. 
Furthermore,  the  government  would  have  to  show 
that  the  defendant  knew  he  was  not  entitled  to  that 
expense.  For  example,  if  the  defendant  claimed 
business  expense  for  an  airplane,  yet  used  that  air- 
plane for  personal  purposes,  and  the  government 
could  show  he  put  that  down  on  his  return,  well 
loiowing  he  was  using  it  for  personal  purposes  and 
not  for  business  purposes,  then  that  would  tend  to 
understate  his  income  and  be  tax  evasion. 
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Now  let  us  come  down  to  some  specific  figures  in 
this  case.  What  is  the  government  going  to  show 
you  on  the  income  of  the  defendant  ?  The  defendant 
is  a  practicing  doctor  and  surgeon.  During  the  years 
1949  to  1952  he  had  many  patients.  [5]  Some  1100, 
I  believe,  in  Reno.  We  are  going  to  present  to  you 
testimony  of  approximately  100  patients,  who  will 
testify  as  to  amounts  paid  to  the  doctor  during  the 
years  1949  to  1952.  Now  100  witnesses  themselves 
on  that  same  line  may  be  a  little  bit  boring.  It  is  the 
only  way  the  government  has  of  bringing  proof  to 
of  payments  which  were  made.  We  will  also  show 
what  payments  were  recorded  on  the  records  of  Dr. 
Kelley.  The  plaintiff  made  a  transcript  of  the  rec- 
ords available  to  it. 

Then  the  third  thing  we  will  show,  of  course,  is 
the  income  on  the  income  tax  returns.  We  will  show 
to  you  that  that  was  prepared,  income  was  com- 
puted from  the  duplicate  bank  deposits  which  the 
doctor  kept,  and  receipts,  with  a  small  additional 
amount  of  what  Ave  Avill  call  unidentified  receipts, 
that  we  could  not  tie  down  to  any  particular  pa- 
tient. We  will  show  to  you  the  transcript  of  the  pa- 
tient cards  kept  by  the  doctor  and  the  entry  on  the 
patients'  cards  as  being  paid.  Now  outside  of  the 
duplicate  deposit  slips,  the  cash  receipt  books,  pa- 
tient cards,  those  are  the  only  books  Dr.  Kelley 
ever  showed  to  the  Revenue  agents.  I  think  the  evi- 
dence will  produce,  in  a  capable  manner,  that  Dr. 
Kelley  has  other  and  more  complete  records. 

Now  as  an  example  of  the  patient's  testimony,  let 
us  take  Mrs.  Johnson.  The  government  mil  show  in 
the  year  1949  the  deposit  slips  do  not  show  any  re- 
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ceipts  from  Mrs.  Johnson,  as  being  received  from 
Mrs.  Johnson.  The  patient  card  has  entry  [6]  as 
being  received  from  Mrs.  Johnson.  Mrs.  Johnson 
has  cancelled  check  showing  $317  paid  to  the  doctor 
for  the  year  1949  by  check;  showing  that  checks 
had  been  cashed  in  1950.  He  reported  deposit,  pa- 
tient card,  $75.00  charged,  but  Mrs.  Johnson  will 
testify  paying  $25  in  cash  and  $185  in  checks.  In 
1951  nothing  in  the  deposits.  The  patient  card  will 
show  $75  Mrs.  Johnson  paid.  Mrs.  Johnson  will  tes- 
tify she  paid  $110  in  cash,  has  a  receipt.  On  the  pa- 
tient card  $150.  This  was  a  source  of  reported  in- 
come—cash $110,  checks  $502,  total  paid  $612. 

Now  besides  the  testimony  of  the  patients  as  to 
individual  fees  paid  Dr.  Kelley,  the  government  will 
show  to  you  that  Dr.  Kelley  prepared  his  own  re- 
turn and  claimed  on  his  returns  expenses  for  de- 
preciation, flew  his  o^A^i  plane,  he  flew  to  a  couple 
of  conventions.  We  will  show  you,  hy  and  large 
here,  when  you  purchase  for  pleasure,  as  you  are 
well  aware,  I  am  sure,  you  can't  deduct  expenses 
for  your  personal  pleasure  vehicles,  your  automo- 
bile or  your  airplane. 

Now  in  order  to  perhaps  further  show  you  the 
income  of  Dr.  Kelley  for  these  years,  the  govern- 
ment is  going  to  show  you  his  income  as  computed 
on  the  net  worth  and  expenditures  basis.  Now  that 
is  a  long  term.  It  really  isn't  as  bad  as  it  sounds. 
What  you  do,  in  effect  you  take  what  a  man  has  at 
the  beginning  of  the  year  and  subtract  that  amount 
from  what  he  has  at  the  end  of  the  year.  If  you 
have  more  at  the  end  of  the  year,  you  come  up  with 
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your  net  increase.  You  add  to  that  expenses  [7] 
and  that  gives  your  net  income.  Let  me  give  you  a 
very  brief  example  of  the  net  worth  system  which 
the  government  will  attempt  to  use.  Put  down  in 
this  column  (illustrating  on  blackboard)  beginning 
of  year  1949,  end  of  year  1949.  A  man  will  have  a 
l^ank  account,  a  house,  an  automobile,  other  things 
perhaps  that  will  come  up  at  the  beginning  of  the 
year.  At  the  end  of  the  year  we  will  say  that  these 
assets  he  has  are  thirty  thousand  dollars,  and  he  has 
liabilities,  notes,  or  mortgage  on  his  house,  at  the 
end  of  the  year  ten  thousand  dollars.  By  subtract- 
ing his  liabilities  to  get  his  net  worth;  net  worth  at 
beginning  of  1949  would  be  five  thousand  dollars,  at 
the  end  of  1949  would  be  twenty  thousand  dollars. 
It  looks  like  he  had  a  net  worth  increase  of  fifteen 
thousand  dollars  during  that  year.  Well  now  to  that 
you  have  to  add  the  living  expenses.  They  will  have 
been  spent  for  food,  clothing,  and  say  it  costs  him 
four  thousand  dollars  per  year  to  live,  and  he  also 
pays  some  taxes,  which  aren't  in  here  either,  say  he 
paid  four  hundred  dollars  taxes  during  the  year,  so 
it  looks  like  he  will  come  up  to  $19,400  on  the  net 
worth  system.  What  does  he  report  on  his  return? 
Well,  he  reported  only  ten  thousand  dollars  on  his 
return.  It  looks  like  he  had  nine  thousand  dollars 
unreported  income  somewhere.  And  that  is  what  we 
are  going  to  show  you  with  respect  to  Dr.  Kelley 
for  the  years  1949  to  1952.  We  think  we  will  be  able 
to  show  you  by  that  result,  not  only  did  he  have 
unreported  income,  which  the  patients  will  testify 
to,  but  that  [8]  he  had  much  more  which  we  didn't 
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know  about.  We  will  be  able  to  show  you  that  he 
had  many  more  patients  than  the  government  puts 
here  in  evidence. 

Kow  besides  proving  of  income,  as  I  told  you,  the 
govermnent  is  going  to  have  to  produce  evidence  of 
Dr.  Kelley's  intent,  wilful  intent,  to  evade  and  de- 
feat his  taxes.  Now  how  do  we  do  that  ?  How  do  you 
know  whether  you,  or  anybody  else  filed  a  false  re- 
turn Avith  intent  to  evade  and  defeat  their  taxes? 
They  don't  come  up  and  tell  you  or  I  about  it.  They 
prepared  the  return  and  mailed  it  and  no  one  ever 
sees  it  except  the  person  making  out  his  return  and 
the  United  States  government.  Now  how  do  they 
prove  that  the  defendant's  intention  was  to  evade 
taxes?  Well,  the  Court  will  instruct  you  we  have  to 
do  this  by  judging  what  his  intentions  were  at  the 
time  he  performed  the  various  acts  that  he  did  per- 
form. You  have  to  judge  by  his  actions,  since  we 
have  no  other  way  to  do  it.  The  easiest  way  to  do 
this  is  just  to  say,  "What  would  I  have  been  doing 
if  I  had  done  such  and  such  an  act;  why  would  I 
have  been  doing  this?  Perhaps  one  little  thing  all 
by  itself  does  not  mean  much,  but  then  the  next  act, 
the  next  act,  the  next  act,  all  shape  up  together  to 
determine  what  was  Dr.  Kelley's  intention  at  the 
time  he  filed  his  returns.  We  are  going  to  show  you 
a  number  of  acts  which  we  believe,  and  earnestly 
contend,  will  show  the  defendant's  intention  to 
evade  and  defeat  his  taxes. 

First  of  all  I  am  going  to  call  to  your  attention, 
we  [9]  will  show  tliat  the  defendant  prepared  these 
detailed  returns  by  himself.  He  had  some  pretty  in- 
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volved  activities  which  required  a  pretty  good 
knowledge  of  the  income  tax  law.  The  doctor  held 
assets.  We  are  going  to  show  what  these  assets  were 
in  the  net  worth  statement.  We  are  going  to  show 
you  how  many  years  that  these  assets  were  in  the 
names  of  other  people,  and  as  the  Court  will  in- 
struct you,  that  is  one  of  the  acts  that  you  can  con- 
sider in  connection  with  determining  Dr.  Kelley's 
intention. 

The  government  will  show  that  there  were  some 
records  destroyed  by  Dr.  Kelley. 

The  government  will  show  that  Dr.  Kelley  han- 
dled his  ordinary  affairs  to  avoid  making  the  rec- 
ords which  are  usual  in  transactions  of  a  business. 
The  government  will  show  that  the  defendant,  in  all 
probability,  kept  his  second  set  of  correct  books, 
which  we  have  never  seen.  The  government  will  also 
show  you  methods  the  doctor  used  to  keep  his  rec- 
ords in  the  office,  how  these  were  not  made  to  the 
proper  records  and  how  checks  were  cashed  and 
how^  payments  made  in  cash  went  into  the  doctor's 
pocket.  We  will  also  show  you  that  when  first  ap- 
proached by  the  Internal  Revenue  agents  to  explain 
rather  large  wealth  and  rather  meager  record  of 
income  in  his  income  tax  return,  that  the  doctor 
came  out  with  a  very  fantastic  story  of  fabulous 
amounts  while 

Mr.  Avakian:  These  words,  "fabulous"  and  ''fan- 
tastic" are  argiraient.  [10] 

The  Court:  I  have  instructed  the  jury,  and  I 
now  instruct  them  again,  that  argument  of  counsel 
does  not  amount  to  evidence  and  they  may  both  be 
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carried  away  in  argument,  so  have  that  in  mind. 
Mr.  Maxwell :  We  will  show  them  Dr.  Kelley  was 
not  able  to  explain  his  assets.  In  short,  ladies  and 
gentlemen,  what  we  are  going  to  try  to  do  might  be 
a  little  bit  tedious  and  long-winded,  but  we  have  to 
do  it  that  way  to  show  to  you  that  Dr.  Kelley  had 
very  large  amounts  of  money  and  that  they  were 
not  reported  and  that  they  were  not  reported  de- 
liberately, in  an  attempt  to  evade  and  defeat  income 
taxes  that  he  knew  he  owed  to  the  government. 
Thank  you. 

(Recess  taken  at  2 :55  until  3 :10  p.m.) 

3 :10  p.m. 

Defendant  aiid  counsel  present  in  court.  Presence 
of  the  jury  and  alternate  jurors  stipulated. 

Mr.  Maxwell :  May  it  please  the  court,  we  have  a 
stipulation  that  has  been  entered  into  between  the 
government  and  the  defendant,  as  to  the  income  tax 
returns  of  the  defendant  for  the  various  years. 
I  will  first  ask  to  have  marked  a  document  which 
contains  both  the  1942  and  1943  income  tax  returns 
of  the  income  of  Wayne  Kelley,  and  it  is  stipulated 
between  the  government  and  the  defendant  that 
that  document  is  an  income  tax  return  for  those 
years,  1942  and  1943. 

The  Court :  You  are  offering  it  in  evidence,  pur- 
suant [11]  to  the  stipulation  or  for  identification? 

Mr.  Maxwell :  I  will  offer  it  in  evidence  at  this 
time. 

Mr.  Avakian :    Your  Honor,  we  have  no  objection 
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to  any  of  the  income  tax  returns  which  Mr.  Maxwell 
has  shown  to  us,  if  it  will  save  time. 

The  Court :  Very  well,  the  offer  will  be  received 
in  evidence  as  government's  Exhibit  1. 

Mr.  Maxwell :  Then  next  the  return  of  Wayne  P. 
Kelley  for  the  year  1946.  I  ask  that  that  be  marked 
as  govermnent's  exhibit  next  in  order. 

The  Court:  It  will  be  so  marked,  government's 
Exhibit  2. 

Mr.  Maxwell:  Next  the  return  of  Mrs.  Lois  K. 
Kelley  for  the  year  1946. 

The  Court:  The  offer  will  be  received  in  evi- 
dence as  government's  Exhibit  3. 

Mr.  Maxwell:  The  return  of  Wayne  P.  Kelley 
for  the  year  1947. 

The  Court:  The  offer  will  be  marked  govern- 
ment's Exhibit  4  in  evidence. 

Mr.  Maxwell:  The  income  tax  return  of  Mrs. 
Lois  K.  Lekkey  for  the  year  1947. 

The  Court:  The  offer  will  be  received  in  evi- 
dence as  government's  Exhibit  5. 

Mr.  Maxwell:  The  income  tax  return  of  Wayne 
P.  and  [12]  Lois  K.  Kelley  for  the  year  1948. 

The  Court:  The  offer  will  be  received  in  evi- 
dence as  government's  Exhibit  6. 

Mr.  Maxwell:  The  return  of  Wayne  P.  and 
Lois  K.  Kelley  for  the  year  1949. 

The  Court:  The  offer  will  be  received  in  evi- 
dence as  government's  Exhibit  7. 

Mr.  Maxwell :  The  return  of  Wayne  P.  and  Lois 
K.  Kelley  for  the  year  1950. 
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The  Court:  The  offer  will  be  received  in  evi- 
dence as  government's  Exhibit  8. 

Mr.  Maxwell :  The  return  of  Wayne  P.  and  Lois 
K.  Kelley  for  the  year  1951. 

The  Court:  The  offer  will  be  received  in  evi- 
dence as  government's  Exhibit  9. 

Mr.  Maxwell :  And  the  return  of  Wayne  P.  and 
Lois  K.  Kelley  for  the  year  1952. 

The  Court:  The  offer  will  be  received  in  qyi- 
dence  as  government's  Exhibit  10. 

Mr.  MaxAvell:  I  have  next  a  Certificate  of  As- 
sessment showing  taxes  paid  for  the  years  1942  to 
1947  inclusive.  It  is  stipulated  between  defendant 
and  the  government  that  this  certificate  is  a  tran- 
script of  the  records  of  the  Director  of  Internal 
Revenue  in  the  office  of  the  District  Director  of  In- 
ternal Revenue  at  Reno.  [13] 

The  Court:  The  offer  will  be  received  in  evi- 
dence as  government's  Exhibit  11. 

Mr.  Maxwell:  N'ext  document  is  Certificate  of 
Assessment  and  payments,  shomng  tax  paid  as  to 
years  1948  to  1952  inclusive.  It  is  also  stij)ulated  be- 
tween defendant  and  the  government  that  this  doc- 
ument is  a  transcript  of  the  Collector's  records, 
showing  payments  for  those  years. 

Mr.  Avakian:  May  I  ask  coimsel  if  correction 
has  been  made  on  it  that  he  mentioned  to  us? 

Mr.  Maxwell :    It  has. 

The  Court:  The  offer  will  l)e  received  in  evi- 
dence as  government's  Exhibit  12. 

Mr.  Maxwell:  As  exhibit  next  in  order,  I  have 
Cei-tificate  of  Assessments  and  payments,  showing 
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amounts  paid  by  Dr.  Wayne  P.  Kelley  on  the  rec- 
ords of  the  District  Director  at  Syracuse,  New 
York  for  the  years  1932  through  1941  inchisive. 

The  Court :  The  offer  will  be  received  as  govern- 
ment's Exhibit  13  in  evidence. 

ARTHUR  W.  JOHNSON 

a  witness  on  behalf  of  the  plaintiff,  being  duly 
sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Bro^\Ti) :  For  the  purpose  of  the 
record,  your  name  is  Arthur  W.  Johnson  1 

A.     That  is  right. 

Q.  And  you  have  been  previously  sworn  in  this 
matter  have  you  [14]  not"?  A.     That  is  right. 

Q.     Where  do  you  reside,  sir? 

A.     Reno,  Nevada. 

Q.  And  you  have  resided  in  Reno  how  many 
years,  to  the  best  of  your  recollection? 

A.     Fifteen  years. 

Q.    What  is  your  occupation  or  profession? 

A.  Assistant  cashier  of  the  Security  National 
Bank  of  Reno. 

Q.  How  long  have  you  been  employed  by  the 
Security  National  Bank?  A.     Nine  years. 

Q.     Briefly  what  do  your  duties  consist  of? 

A.     Finance  personnel. 

Q.  You  appeared  here  today  pursuant  to  sub- 
poena issued  by  me,  did  you  not? 

A.     That  is  correct. 

Q.     When  you  were  served  with  subpoena,  you 
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(Testimony  of  Arthur  W.  Johnson.) 
were  also  served  with  subpoena  ducas  tecum,  re- 
questing you  to  bring  certain  original  records  1 

A.    Yes,  sir. 

Q.     Do  you  have  those  records  with  you? 

A.    Yes. 

Q.  Did  you  bring  with  you  two  signature  cards 
of  Phyllis  I.  Kelley  on  the  Phyllis  I.  Kelley  ac- 
count? [15]  A.    Yes. 

Q.  Did  you  also  bring  with  you  a  ledger  sheet 
pertaining  to  the  sa^dngs  account  of  Phyllis  I. 
Kelley,  account  5192?  A.     I  did. 

Q.  May  I  have  it  please?  Did  you  also  bring 
with  you  certain  deposit  slips,  pertaining  to  depos- 
its made  in  that  account  by  Phyllis  I.  Kelley  ? 

A.    Yes. 

Q.  May  I  have  them  please?  Did  you  also  bring 
with  you  a  collection  ticket,  which  is  collection 
ticket  No.  160,  showing  a  deposit  by  Lois  K.  Kelley, 
drawn  on  account  of  Usabel  Cobb? 

A.    Yes,  I  did. 

Q.  Did  you  also  bring  with  you  savings  with- 
drawal ticket  dated  July  15,  1950,  in  the  amount  of 
$8,896.21,  together  with  a  check  drawn  payable  to 
the  order  of  Phyllis  I.  Kelley  in  the  same  amoimt? 

A.    Yes,  I  did. 

Q.  May  I  have  it.  You  have  also  heretofore 
caused  certain  photostatic  copies  to  be  made  and 
you  have  delivered  them  to  me,  have  you  not? 

A.     Signature  card. 

Q.  Those  records  you  have  handed  to  me  were 
kept  in  the  ordinary  course  of  business  as  a  bank- 
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ing  institution  by  the  Security  National  Bank,  were 

they  not?  A.     That  is  right.  [16] 

Q.  They  were  kept  under  your  direction  and 
control  at  the  bank,  is  that  correct? 

A.     That  is  correct. 

Mr.  Brown:  We  offer  the  ledger  sheet  No.  5192 
as  plaintiff's  Exhibit  next  in  order. 

Mr.  Lohse:  There  is  no  objection  to  its  admis- 
sion, your  Honor. 

The  Court :  The  offer  will  l^e  received  as  govern- 
ment's Exhibit  14. 

Mr.  Browai:  We  offer  the  signature  cards  of 
Phyllis  Irene  Kelley  and  Phyllis  I.  Kelley  on  ac- 
count No.  5192,  as  plaintiff's  exhibit  next  in  order. 

Mr.  Lohse:    No  objection,  your  Honor. 

The  Court :  The  offer  will  be  received  as  govern- 
ment's Exhibit  15.  There  are  two  cards'? 

Mr.  Brown:  The  two  cards  are  stapled  together, 
your  Honor.  We  offer  the  deposit  slips  for  May  5, 
1948,  May  7,  1948,  May  14,  1948,  May  17,  1948,  July 
15,  1948,  September  23,  1948,  November  24,  1948 
and  February  15,  1950  as  one  exhibit,  plaintiff's  ex- 
hibit next  in  order. 

Mr.  Lohse:    We  have  no  objection,  your  Honor. 

The  Court:  The  offer  will  be  received  in  evi- 
dence as  government's  Exhibit  16. 

Mr.  Brown :  We  offer  the  collection  slip  No.  160 
as  plaintiff's  exhibit  next  in  order.  [17] 

Mr.  Lohse:    No  objection  your  Honor. 

The  Court:  It  will  be  received  in  evidence  as 
government's  Exhibit  17. 
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Mr.  Brown:  We  offer  the  savings  withdrawal 
ticket  together  mth  check  24224,  in  the  amount  of 
$8,806.21,  payable  to  Phyllis  I.  Kelley,  as  one  ex- 
hibit, plaintiff's  exhibit  next  in  order. 

Mr.  Lohse:     There  is  no  objection,  your  Honor. 

The  Court:  The  offer  is  adinitted  in  evidence  as 
government's  Exhibit  18. 

Mr.  Brown:  At  the  conclusion  of  the  testimony 
of  this  trial,  we  mil  move  the  Court  for  an  order  to 
substitute  photostatic  copies  in  lieu  of  the  originals. 

Mr.  Lohse:  We  would  be  willing  that  be  done 
whenever  the  government  chooses. 

Mr.  Brown:  We  would  prefer  to  wait.  You  may 
examine. 

Mr.  Lohse :  No  cross-examination  of  the  witness, 
your  Honor. 

(Witness  excused.) 

ERNEST  MARTINELLI 
a  witness  on  behalf  of  the  plaintiff,  having  been 
previously  sworn,  testified  as  follows: 

Direct  Examination 
Q.     (By  Mr.  Maxwell)  :     You  have  been  previ- 
ously sworn?  A.    Yes. 
Q.     State  your  name.  [18] 
A.    Ernest  Martinelli. 
Q.     Where  do  you  reside? 
A.     Sparks,  Nevada. 

Q.     What  is  your  occupation?  A.     Banker. 

Q.     ^Vliat  position  do  you  hold? 
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A.  Assistant  cashier,  finance  officer,  First  & 
Virginia  Branch  First  National  Bank  of  Nevada. 

Q.  And  in  your  capacity  as  Assistant  Cashier, 
do  you  have  the  care,  custody  and  control  of  records 
of  the  First  National  Bank  of  Reno  %  A.     Yes. 

Q.  Mr.  Martinelli,  you  have  been  asked  to  bring 
here  today  certain  records  of  the  First  National 
Bank  of  Reno,  namely,  first,  records  pertaining  to 
the  account  of  Lois  K.  Kelley,  sa^T^ngs  account  6034, 
for  the  period  of  the  account,  including  the  ledger 
sheets,  signature  cards  and  deposit  slix)s.  Do  you 
have  those  records?  A.     I  do. 

Q.  May  I  have  them  please?  I  see  you  have 
handed  me  three  signature  cards.  Would  you  tell 
me  what  those  cards  are,  please? 

A.  This  signature  card  is  on  the  savings  account 
No.  6034,  Lois  K.  Kelley.  These  other  two  signa- 
ture cards  are  the  prior  savings  account. 

Q.     And  in  what  name  are  those?  [19] 

A.     Lois  W.  Kays. 

Mr.  Maxwell:  We  will  offer  the  second  cards 
described  as  government's  exhibit  next  in  order. 

Mr.  Avakian:  We  have  no  objection  to  the  first 
card.  We  object  to  the  two  prior  cards  because 
we  do  not  see  the  materiality. 

The  Court:  First  card  will  be  received  in  evi- 
dence as  government's  Exhibit  19  and  the  other  two 
cards  will  be  marked  Exhibit  19(a)  for  identifica- 
tion. 

Q.     Now,  sir,  you  have  given  me  what  appear 
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to  be  deposit  slips.    Can  you  tell  me  what  those  are, 

sir? 

A.  Yes,  these  are  deposits  to  the  savings  account 
No.  6034  in  the  name  of  Lois  I.  Kelley. 

Q.  Can  you  tell  approximately  for  what  period 
they  extend? 

A.     August  1,  1946  to  April  22,  1948. 

Mr.  Maxwell:  I  ask  that  these  be  marked  for 
identification  at  this  time,  your  Honor. 

The  Court:  The  offer  will  be  marked  Exhibit 
19(b)  for  identification. 

Q.  And  you  have  handed  me  two  ledger  sheets. 
Can  you  tell  me  what  those  are,  sir? 

Q.  These  are  ledger  sheets  pertaining  to  savings 
account  No.  6034  in  the  name  of  Lois  K.  Kelley, 
August  1,  1946  up  to  May  of  1948.  [20] 

Q.  Does  it  show  the  accounts  have  been  closed 
out  on  May  4,  1948  ?  A.    Yes,  they  have. 

Mr.  Maxwell:  May  these  be  marked  as  govern- 
ment's exhibit  for  identification  next  in  order? 

The  Court:  They  will  be  marked  Exhibit  19(c) 
for  identification. 

Q.  Mr.  Martinelli,  you  were  also  asked  to  bring 
the  records  of  the  First  National  Bank  of  Reno 
pertaining  to  the  account  of  Wayne  P.  Kelley  or 
Lois  K.  Kelley,  savings  account  No.  10927,  for  the 
period  5-4-48  to  12-31-52  inclusive,  including  ledger 
sheets,  signature  cards  and  deposit  slips.  Have  you 
brought  those  records  for  us  ?  A.     Yes. 

Mr.  Maxwell :  May  T  hiwc  the  signature  cards 
on  that  account.     Wo  will  offer  what  ai)[)ears  to  be 
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signature  of  Wayne  P.  Kelley,  M.D.  or  Lois  K. 
Kelley,  account  No.  10927,  and  ask  that  they  be 
marked  government's  exhibit  next  in  order.    I  will 
offer  it  in  evidence. 

Mr.  Lohse:    No  objection. 

The  Court:  The  offer  ^Yill  be  received  in  evi- 
dence as  government's  Exhibit  20. 

Q.  Mr.  Martinelli,  did  you  Ining  the  deposit 
slips  on  the  savings  account  No.  10927,  in  the  name 
of  Wayne  P.  Kelley  and/or  Lois  K.  Kelley? 

A.     Yes.  [21] 

Q.  May  I  have  them?  Over  what  period  do 
these  extend,  sir,  as  far  as  you  can  tell? 

A.     May  13,  1948  to  December  of  1952. 

Mr.  Maxwell:  I  ask  that  these  deposit  slips  be 
marked  as  government's  exhil^it  next  in  order  and 
offer  them  in  evidence. 

Mr.  Avakian:  We  have  no  objection  to  those 
relating  to  the  four  years  involved  in  the  indict- 
ment here,  but  we  do  object  to  the  earlier  years. 
They  are  irrelevant  and  immaterial.  In  connection 
with  those  to  which  we  have  no  objection,  I  suggest 
that  they  be  listed  in  chronological  order  before 
they  are  staj^led  here.  I  see  that  they  are  not  in 
chronological  order. 

Mr.  Maxwell:  I  believe  they  w^ere  in  chronologi- 
cal order.  I  have  no  objection  to  having  them 
resorted.  But  as  to  the  prior  year,  as  to  the  period 
from  May  to  December,  1948,  I  think  that  will  have 
a  bearing  on  the  beginning  net  worth. 

Mr.  Avakain:     The  bank  balance  at  the  end  of 
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1948  would  have  a  bearing  on  the  begiiming  net 
worth,  but  individual  deposits  made  during  the  year 
would  have  no  bearing  on  the  net  worth  at  the  end 
of  the  year. 

Mr.  Maxwell :  I  think  that  would  have  a  distinct 
bearing. 

The  Court:  Objection  overruled.  They  will  be 
received  in  evidence  as  government's  Exhibit  21. 

Q.  jMr.  Martinelli,  did  you  also  bring  the  ledger 
sheets  on  the  savings  account  No.  10927?  [22] 

A.    Yes. 

Q.     For  what  period  are  those  ledger  sheets? 

A.     May  4,  1948  to  April  13,  1953. 

Q.  Is  there  a  statement  on  there  as  to  the  ])al- 
ance  at  the  end  of  the  year  1952?  A.    Yes. 

Mr.  Maxwell:  And  can  the  balance  of  the  ledger 
sheet  be  deleted? 

Mr.  Avakian:  If  we  may  see  it,  your  Honor,  we 
may  have  no  objection. 

Mr.  Maxwell:  Except  as  to  entries  of  the  year 
1953,  I  will  offer  the  ledger  sheets  as  described, 
in  evidence. 

Mr.  Avakian:  We  would  object  to  that  portion 
which  relates  to  the  i^eriod  prior  to  1949  and  1948. 
As  to  the  balance,  we  have  no  objection  to  the  offer. 

The  Court:  Same  ruling.  The  exhibit  will  be 
received  as  government's  Exhibit  22. 

Q.  Mr.  Martinelli,  you  were  also  asked  to  bring 
records  pertaining  to  the  conmiercial  account  of 
Wayne  P.  Kelley  and/or  Lois  K.  Kelley,  for  the 
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period  January  1,  1949  to  December  31,  1952,  Have 

you  brought  those  documents?  A.     Yes. 

Mr.  Maxwell:  Would  you  give  me  the  signature 
card  for  that  account,  please?  I  will  offer  the  sig- 
nature card  on  the  commercial  account  of  Wayne 
P.  Kelley  and  Lois  K.  Kelley.  [23] 

Mr.  Avakian:  No  objection  to  its  admission,  your 
Honor. 

The  Court :  The  oif  er  will  be  received  in  evidence 
as  government's  Exhibit  23. 

Q.  Did  you  bring  the  deposit  slips  on  that  com- 
mercial account,  Mr.  Martinelli?  A.     Yes. 

Mr.  Maxwell:  I  will  offer  the  deposit  slips  on 
the  account  for  the  period  January,  1949  to  Decem- 
ber, 1952. 

Mr.  Avakian:  Your  Honor,  there  would  appear 
to  be  one  or  two  hundred  of  these.  We  have  not  had 
an  opportunity  to  see  these  before.  Would  it  be 
possible  to  defer  the  admission  of  these  until  per- 
haps tomorrow? 

The  Court:  In  order  to  keep  the  thing  in  order, 
I  think  we  should  admit  it,  subject  to  the  objection. 
The  offer  will  be  admitted  as  government's  Exhibit 
24. 

Q.  Do  you  have  the  ledger  sheets  for  the  com- 
mercial account  of  Dr.  Kelley?  A.    Yes. 

Q.  What  period  do  the  ledger  sheets  cover, 
please  ? 

A.     May  of  1948  to  January  28,  1953. 

Q.  Is  there  a  place  on  there  showing  the  bal- 
ance as  of  December  31,  1948?        A.    Yes,  there  is. 
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Mr.  Maxwell :  That  is  on  the  second  ledger  sheet. 
We  will  offer  the  balance  of  the  sheets  only,  show- 
ing balance  on  December  31,  1948,  to  and  including 
showing  balance  on  December  31,  1952.  It  can  be 
deleted  if  counsel  desires. 

Mr.  Lohse:    No  objection. 

The  Court :  The  offer  will  be  received  as  govern- 
ment's Exhibit  25. 

Q.  Mr.  Martinelli,  you  were  asked  to  bring  cer- 
tain records  with  respect  to  the  account  in  your 
bank  of  Wilson,  Johnson  &  Higgins,  Reno,  Nevada, 
for  the  period  beginning  January  1,  1950,  to  and 
including  December  31,  1951,  including  ledger  sheets 
and  deposit  slips  for  the  following  dates:  June  21, 
1950,  July  21,  1950,  July  28,  1950,  September  22, 

1950,  October  16,   1950,  April  2,   1951,  March  20, 

1951,  April  16,  1951,  May  16,  1951,  March  30,  1951. 
Did  you  bring  those  records?  A.    Yes. 

Q.     May  I  have  the  deposit  slips  for  that  accoimt? 

Mr.  Maxwell :  I  will  offer,  and  ask  to  be  marked 
for  identification  at  this  time,  the  deposit  slips  of 
Wilson,  Johnson  &  Higgins. 

The  Court:  The  offer  will  be  received  for  the 
purpose  of  identification  and  marked  govermnent's 
Exhibit  26. 

Q.  Did  you  also  bring  the  ledger  sheets  on 
that  account,  sir?  A.    Yes.  [25] 

Q.     That  is  for  what  period,  sir? 

A.     March  17,  1950  through  November  22,  1952. 

Mr.  Maxwell:    I  ask  that  these  ledger  sheets  be 
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marked  for  identification  as  government's  Exhibit 

26(a). 

The  Court:     They  may  be  so  marked. 

Q.  Mr.  Martinelli,  you  were  also  asked  to  bring 
records  pertaining  to  cashier's  check  No.  20101, 
dated  November  24,  1948,  for  five  thousand  dollars, 
payable  to  Lois  Kelley,  including  application  for 
cashier's  check.  Did  you  bring  those,  the  applica- 
tion and  cashier's  check?  A.     Yes. 

Mr.  Maxwell:  I  will  offer  ax^iolication  for 
cashier's  check  and  a  check,  payable  to  Lois  K. 
Kelley,  for  five  thousand  dollars,  and  dated  Novem- 
ber 24,  1948. 

Mr.  Avakian:  We  object  to  this  on  the  ground 
it  lies  outside  the  period  covered  by  the  indictment. 
I  do  not  see  its  materiality. 

Mr.  Maxwell:  I  think  we  should  be  permitted 
to  put  in  foundation  documents. 

Mr.  Avakian:  I  do  not  see  what  the  purchasing 
of  a  cashier's  check  on  November  24,  1948  has  to  do, 
your  Honor,  with  the  question  of  the  income  for 
the  years  1948  to  1952. 

Mr.  Maxwell:  Don't  you  think  it  has  any  rela- 
tion to  cash  on  hand  December  31,  1948  % 

The  Court:  The  offer  will  be  received  and 
marked  government's  [26]  Exhibit  27. 

Q.  Mr.  Martinelli,  you  were  also  asked  to  bring 
records  relating  to  cashing  certain  war  bonds  on 
March  5,  1951,  $1500,  and  on  May  16,  1951,  in 
amount  of  $6,667.50,  by  Wayne  P.  Kelley  or  his 
wife,  Lois  K.  Kelley,  or  both.    Did  you  bring  those 
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records?  A.     Only  partially. 

Q.     What  did  you  bring? 

A.  The  two  bonds  which  you  mentioned  cashed 
on  March  5,  1951. 

Q.     What  is  the  amount? 

Mr.  Avakian:  We  object,  they  are  not  offered  in 
evidence. 

Mr.  Maxwell:    I  am  trying  to  identify  them. 

Q.  Do  you  have  records  for  the  sale  or  cashing 
of  war  bonds  on  March  5,  1951  ?  A.     Right. 

Q.     In  the  amount  of  $1500? 

A.     Not  exactly. 

Q.    How  much?  A.    Well,  $1590. 

Q.  Now,  Mr.  Martinelli,  the  records  that  you 
have  handed  me  ax)pear  to  be  photostats  or  pictures. 
Can  you  exxDlain  what  they  are?  Are  they  original 
records  or  copies  of  original  records? 

A.  They  are  copies  of  original  records.  The 
records  we  have  are  filmed.  The  Ijonds  which  are 
cashed  are  filmed.  The  film  is  kept  as  our  record, 
the  original  is  forw^arded  to  the  Federal  [27]  Re- 
serve Bank. 

Q.  Are  these  documents  which  you  have  pre- 
sented to  me,  are  they  film? 

A.     They  are  photographs  taken  from  films. 

Mr.  Avakian:  Your  Honor,  we  have  no  objection 
to  the  authenticity  of  these  records. 

Mr.  Maxwell :  I  will  offer  what  appear  to  be  two 
photostats  of  records  showing  bonds  cashed  on,  I 
believe  March  5,  1951,  as  government's  exhibit  next 
in  order. 
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Mr.  Avakian:    Xo  objection. 

The  Court:  Tiie  offer  will  l^e  received  in  evi- 
dence as  government's  Exhibit  28,  the  two  photo- 
stats received  as  one  exhibit. 

Mr.  Maxwell:    Yes,  your  Honor. 

Q.  Now,  Mr.  Martinelli,  did  you  bring  records 
of  cashing  of  bonds  on  May  16,  1951? 

A.     I  have  four,  four  cashed  that  day. 

Q.  But  that  is  not  a  complete  set  of  documents 
for  cashing  bonds  that  day?  A.     No. 

Q.     Do  you  have  the  remaining  documents? 

A.     They  are  being  processed  right  now. 

Q.    And  you  have  not  received  them  ?        A.     No. 

Mr.  Maxwell:  Will  counsel  stipulate  that  they 
may  be  [28]  put  in  as  part  of  the  exhibit  to  be 
marked  and  numbered? 

Mr.  Avakian:    We  would  be  happy  to  do  that. 

The  Court :    What  date  does  this  refer  to  ? 

Mr.  Maxwell:  Refers  to  bonds  cashed  on  May 
16,  is  that  correct? 

The  Court:    1948? 

Mr.  Maxwell :  1951.  I  will  offer  these  as  govern- 
ment's exhil^it  next  in  order,  with  the  proviso  that 
the  offer  may  be  attached  to  the  other  portions, 
to  the  same  exhibit  and  numbered  the  same  when 
received  from  the  bank. 

Mr.  Brown:  I  might  explain  to  your  Honor  the 
l^ank  ran  out  of  photostat  paper. 

Mr.  Avakian:    No  objection. 

The  Court :  The  offer  will  be  received  in  evidence 
as  government's  Exhibit  29,  with  the  understanding 
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that   additional   photostats   showing   bonds   cashed 

upon  the  same  date  may  be  added  to  the  exhibit. 

Q.  Now,  Mr.  Martinelli,  you  were  also  asked  to 
bring  deposit  slips  on  the  account  of  Wayne  P. 
Kelley?  A.     Yes,  sir. 

Q.     Have  j^ou  been  able  to  locate  them? 

A.     No. 

Q.  Mr.  Martinelli,  you  have  also  presented  to 
me  photostats  of  these  documents  that  you  have 
presented  here  today,  and  the  government  will  ask 
that  these  photostats  be  substituted  for  [29]  the 
original  documents  after  the  verdict  is  returned  in 
the  case. 

Mr.  Avakian:  We  will  be  glad  to  stipulate  to 
that,  your  Honor. 

Mr.  Maxwell:  Does  the  Court  desire  to  have 
these  photostats  marked  for  identification? 

The  Court :  They  are  not  offered  yet.  What  has 
the  Court  to  do  with  them  ? 

Mr.  Maxw^ell:     You  may  examine. 

Mr.  Avakian:    No  cross  examination. 

(Witness  excused.) 

ROBERT  M.  ERICKSON 
a  witness  on  behalf  of  the  plaintiff,  having  been 
duty  sworn,  testified  as  follows: 

Direct  Examination 
Q.     (By  Mr.  Brown) :     For  the  purpose  of  the 
record,  will  you  state  your  full  name? 
A.     Robert  M.  Erickson. 
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Q.  You  have  been  previously  sworn  in  this 
matter  ?  A.    Yes. 

Q.     Where  do  you  live*? 

A.     610  California  Avenue,  Reno. 

Q.     You  have  lived  there  how  long  ? 

A.     Since  1935. 

Q.     What  is  your  occupation? 

A.  Manager  of  the  Washoe  Title  Insurance 
Company. 

Q.    How  long  have  you  been  manager?  [30] 

A.     Three  years. 

Q.  And  you  were  employed  by  the  Washoe 
County  Title  Insurance  Company  for  many  years 
prior  to  that,  is  that  correct?  A.    Yes,  it  is. 

Q.     Briefly,  what  do  your  duties  consist  of? 

A.     Manager  and  vice-president. 

Q.  You  appear  here  pursuant  to  a  subpoena  is- 
sued by  me,  do  you  not?  A.     Yes,  sir. 

Q.  And  you  were  also  served  with  subpoena 
ducas  tecum  to  bring  certain  records,  is  that  cor- 
rect? A.     That  is  correct. 

Q.  Did  you  bring  the  records  of  your  company, 
including  receipt  and  disbursements  ledger  pertain- 
ing to  Escrow  No.  562B?  A.    Yes. 

Q.  Do  you,  in  your  records,  have  a  letter  in  the 
nature  of  escrow  instructions,  signed  by  Wajme  P. 
Kelley,  addressed  to  R.  Redelius,  Realtor,  agent  for 
R.  Coon  of  Reno,  dated  August  4,  1947? 

A.    Yes. 

Q.  May  I  have  it  please.  Do  you,  in  connection 
with  that  file,  have  your  instructions  and  receipt 
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for  money,  being  application  No.  35924,  pertaining 
to  escrow  562B,  dated  August  12tli  of  1947,  signed 
by  Winiield  O.  Kelley?  A.    Yes.  [31] 

Q.  May  I  have  it  ?  Did  you  bring  with  you  your 
ledger  sheet,  iDertaining  to  Escrow  No.  562B,  show- 
ing receipts  and  disbursements  from  your  receipt 
and  disbursements  ledger  ?  A.     Yes. 

Q.  May  I  have  that?  Mr.  Erickson,  did  you 
remove  this  from  the  original  ledger?  A.     Yes. 

Q.  Did  you  bring  apx3lication  for  title  insurance 
No.  35924,  dated  September  2,  1947?  A.    Yes. 

Q.  Mr.  Erickson,  these  records  were  kept  in  the 
ordinary  business  of  the  Washoe  Title  Insurance 
Company  ?  A.     Yes. 

Q.  And  it  is  customary  to  keep  such  records 
pertaining  to  escrow  instructions,  is  it  not? 

Q.     That  is  correct. 

Q.  Do  you  have  other  papers  in  that  file,  Mr. 
Erickson?  A.    Yes,  there  are  other  papers. 

Q.     Pertaining  to  that  escrow?  A.     Yes,  sir. 

Mr.  Brown :    I  wonder  if  I  may  see  them. 

Mr.  Avakian:  We  have  no  objection,  your  Honor. 

Mr.  Brown:  We  will  offer  the  described  docu- 
ments, .your  Honor,  as  one  exhibit,  plaintiff's  ex- 
hibit next  in  order. 

The  Court:  These  are  all  documents  referring 
to  [32]  Escrow  e562B? 

Mr.  Brown:    562B. 

The  Court :  The  offer  will  be  received  in  evidence 
as  government's  Exhibit  30. 

Mr.  Brown:   We  have  photostat  copies  of  those 
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records  and  at  the  conclusion  of  the  trial,  we  Avill 
move  that  the  original  be  withdrawn  and  returned 
to  the  Washoe  Comity  Title  Insurance  Company 
and  photostats  be  substituted.  You  may  inquire, 
Mr.  Lohse. 

Cross  Examination 

Q.  (By  Mr.  Lohse)  :  Mr.  Erickson,  as  part  of 
this  exhibit,  there  is  an  account,  showing  the  ac- 
count stands  under  the  name  of  Winfield  O.  Kelley 
and  wife,  is  that  correct?  A.     Yes,  sir. 

Q.  Can  you  tell  from  the  receipt  on  this  ledger 
sheet  from  whom  the  cash  was  received  that  is 
reflected  in  this  account? 

A.  The  thousand  dollar  item  appears  to  l)e  a 
check  given  to  Mr.  Redelius  and  one  of  the  other 
entries  on  the  credit  side  of  the  ledger,  the  monies 
received,  the  $5,992.64,  appears  to  be  the  same,  a 
check. 

Q.    And  what  is  the  next  entry  ? 

A.  $12,807.30;  appears  to  be  in  the  form  of  a 
check,  being  50-750  and  I  would  say  that  was  prob- 
ably submitted  by  Mr.  Kelley. 

Q.     What  is  the  next?  A.     $5200. 

Q.  Does  your  title  policy  show,  which  is  attached 
to  this  exhibit,  [33]  in  whose  name  the  title  of 
that  property  was  insured,  after  you  received  that 
money,  of  $25,000  for  this  account? 

A.  The  name  is  Winfield  O.  Kelley,  a  married 
man. 

Q.     That  is  on  your  policy  No.  35924? 

A.     That  is  right. 
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Q.  When  did  you  say  that  policy  was  issued, 
Mr.  Erickson?  A.     September  2,  1947. 

Q.  You  knew,  as  a  matter  of  fact,  that  this  resi- 
dence was  actually  that  of  Dr.  Wayne  P.  Kelley, 
did  you  not?  A.     No. 

Q.     You  weren't  familiar  with  it?  A.     No. 

Mr.  Brown:  That  doesn't  establish  that  he  had 
no  personal  knowledge  of  the  transactions. 

Mr.  Lohse:    That's  all. 

Redirect  Examination 

Q.  (By  Mr.  Brown):  With  reference  to  the 
policy  of  title  insurance  in  the  amount  of  $25,000, 
insuring  Winfield  O.  Kelley,  does  it  show  that  Win- 
field  O.  Kelley  was  a  resident  of  the  City  of  Reno? 

A.     It  states  on  the  face  of  the  policy. 

Mr.  Brown:    That's  all. 
(Witness  excused.) 

GLENN  E.  DREW 

a  witness  on  behalf  of  the   plaintiff,   being  duly 
sworn,  testified  as  follows:  [34] 

Direct  Examination 

Q.  (By  Mr.   Maxwell):     Will  you   state  your 
name,  sir?  A.     Glenn  E.  Drew. 

Q.  Have  you  been  previously  sworn,  Mr.  Drew? 

A.  Yes,  sir. 

Q.  Whore  do  you  reside,  Mr.  Drew? 

A.  936  Ralston,  Reno,  Nevada. 

Q.  What  is  your  occupation? 
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A.  Assistant  manager  Nevada  Credit  Rating 
Bureau. 

Q.     Reno,  Nevada?  A.    Yes,  sir. 

Q.  You  were  asked  to  bring  with  you  any  rec- 
ords that  you  may  have  respecting  collection  serv- 
ices for  the  account  of  Wayne  P.  Kelley  for  the 
years  1949  to  1952,  including  cancelled  checks  pay- 
al)le  to  Dr.  Kelky,  amount  paid  to  you  for  your 
commissions.    Did  you  bring  those  records'? 

A.    Yes,  sir. 

Q.  May  I  have  the  checks,  and  what  is  the  form 
of  the  records? 

A.  They  are  ledger  sheets  which  I  run  through 
a  bookkeeping  machine  and  on  which  information 
the  checks  are  issued. 

Q.  And  the  ledger  sheets  have  a  number  of 
names  on  them.  Can  you  tell  me  what  those  names 
mean,  in  general? 

A.  It  means  in  this  case  we  collected  from  this 
party  this  amount  charged  in  the  information  col- 
umn and  the  l^alance  due  is  the  amount  owed.  [35] 

Q.  And  these  ledger  sheets  run  for  what  period, 
sir? 

A.  Actually  I  have  the  ledger  sheets  here  for 
1948  to  1954  to  cover  the  period  specifically  to  1949. 

Q.     What  period  do  the  checks  cover? 

A.  The  checks  cover  from  August,  1949  also  to 
1952.  I  do  not  have  the  checks  for  the  first  part 
of  1949,  inasmuch  as  there  was  a  change  of  owner- 
ship and  the  former  owner  was  unable  to  locate  the 
checks.    I  couldn't  locate  every  one. 
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Q.     Do  the  ledger  sheets  reflect  the  date  paid? 

A.     They  do. 

Mr.  Maxwell:  I  will  offer  the  checks  as  govern- 
ment's exhibit  next  in  order  and  the  ledger  sheets 
to  follow.  The  ledger  sheets  are  not  offered  for 
the  writing  on  the  ledger  sheets  for  the  x)eriod  Sep- 
tember 30,  1948  and  for  the  period  after  September 
30,  1952  are  not  offered. 

Mr.  Avakian:  Your  Honor,  may  I  make  this 
suggestion:  The  exhibits  have  quite  voluminous 
detail.  We  won't  be  able  to  tell  whether  we  want 
to  cross  until  we  examine  each  item.  WoTild  it  be 
possible  to  have  these  marked  for  identification  and 
released  to  our  custody  over  night,  so  we  may  make 
that  examination?  Does  counsel  have  any  objection  1 

Mr.  Maxwell:  I  have  no  objection  to  counsel  ex- 
amining the  exhibits  or  withdramng  them,  so  far 
as  that  is  concerned,  [36]  but  I  think  the  docmnents 
have  been  sufficiently  identified  by  the  witness  to 
be  material  and  should  be  admitted  in  evidence. 

Mr.  Avakian:  We  are  in  the  position,  your 
Honor,  of  not  knowing  whether  we  want  to  o1)ject 
until  we  examine  the  exhibit. 

The  Court :  I  believe  you  are  entitled  to  examine 
the  offer  and  the  offer  will  be  received  and  marked 
for  the  purpose  of  identification  Exhibit  31  for  the 
checks  and  32  for  the  ledger  sheets,  for  identifica- 
tion. 

Mr.  Avakian:  Do  I  understand  they  will  be  re- 
leased to  us  over  night? 
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The  Court :  That  is  my  understanding,  if  counsel 
so  stipulate. 

Mr.  Maxwell :  Yes,  your  Honor.  It  is  my  under- 
standing counsel  may  desire  to  cross  examine  this 
witness. 

Mr.  Avakian:  Yes,  there  may  be  some  cross  ex- 
amination later.    Are  you  through? 

Mr.  Maxwell:  I  believe  so,  your  Honor.  We 
might  take  a  little  more  evidence  if  they  were  in 
evidence. 

(Witness  excused  temporarily.) 
(Jury  admonished  and  recess  taken  at  4:30 
P.M.)  [37] 

Tuesday,  March  27,  1956,  10:00  A.  M. 

Defendant  present  with  counsel. 

Presence  of  the  jury  stipulated. 

The  Court:  It  is  the  Court's  recollection  at  the 
close  of  yesterday's  session,  there  were  two  exhibits 
olffered  that  were  marked  for  identification,  No.  31 
and  No.  32,  and  it  was  for  the  purpose  of  permit- 
ting defendant's  counsel  to  examine  those  items  and 
make  any  objections  to  the  offer  of  those  exhibits 
in  evidence.     Is  that  right,  gentlemen? 

MR.  DREW 

resumes  the  witness  stand  on  further 

Direct  Examination 
Mr.  Maxwell :    Your  Honor,  at  this  time  I  renew 
my  offer  to  put  in  evidence  the  checks  and  ledger 
sheets  of  the  Nevada  collection  agency. 
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Mr,  Avakian:  Your  Honor,  may  I  say  prelim- 
inarily that  your  Honor  had  extended  me  the  cour- 
tesy of  reserving  the  right  to  move  to  strike  Exhibit 
24,  which  was  a  voluminous  group  of  deposit  slips 
of  the  personal  account  of  Dr.  Kelley,  and  having 
had  opportunity  to  examine  them  during  the  recess, 
I  want  to  say  that  we  have  examined  them  and  we 
are  satisfied  with  them,  so  the  record  may  be  clear 
on  them. 

The  Court:    No  objection  as  to  Exhibit  24? 

Mr.  Avakian:  That  is  right.  Then  in  respect 
to  the  [38]  proposed  Exhibits  31  and  32  for  identifi- 
cation first  of  all,  with  respect  to  Exhibit  31,  which 
is  a  group  of  cancelled  checks,  the  last  check  in  this 
group  is  dated  in  May  of  1954  and  next  to  the  last 
one  is  dated  March,  1953,  both  of  which  are  beyond 
the  period  involved  iii  this  case. 

Mr.  Maxwell:  They  may  be  withdrawn  from  the 
exhibit. 

Mr.  Avakian:  May  the  record  then  show  I  am 
returning  those  two  checks  to  counsel  for  the  prose- 
cution ? 

Mr.  Maxwell:  Counsel  for  the  prosecution  will 
return  them  to  the  witness. 

Mr.  Avakian:  As  to  the  balance  of  Exhibit  31, 
the  cancelled  checks,  and  Exhibit  32,  the  ledger 
sheets,  we  object  to  these,  your  Honor,  on  the  basis 
of  the  opening  statement  of  counsel;  those  checks 
and  ledger  sheets  have  no  materiality  in  this  case, 
because  every  dollar  of  payment  sliown  by  these 
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was  included  in  the  returns  of  the  taxpayer  and 
these  checks  could  be  of  no  value  in  this  case.  They 
show  no  unreported  income,  they  could  not  be  used 
in  unreported  income  under  the  methods  outlined 
]}y  Mr.  Maxwell.  If  the  Court  wants  to  go  further 
into  it,  I  can  give  further  explanation.  They  are 
completely  immaterial. 

Mr.  Maxwell :  May  I  say  is  somewhat  difficult  to 
prove  unreported  income  by  specific  items  without 
first  proving  what  has  been  reported,  in  order  to 
eliminate  reported  items. 

Mr.  Avakian:  My  answer  is  that  Mr.  Maxwell, 
in  his  [39]  opening  statement,  stated  the  method 
to  get  to  the  income  when  tax  returns  were  filed  was 
to  report  the  income  from  certain  checks  and  to 
add  to  that  what  he  called  the  unidentified  category. 
Every  one  of  these  checks — Mr.  Lohse  and  I  spent 
considerable  time  on  them — are  in  the  reported  cat- 
egor^v,  specific  records  Avhich  were  made  available 
to  the  agents,  which  they  examined.  The  only  pos- 
sible effect  would  be  to  confuse  the  jury  and  create 
some  erroneous  items  to  show  unreported  income. 

Mr.  Maxwell:  I  am  willing  to  stipulate  these 
items  were  reported. 

The  Court:  The  objection  will  be  overruled.  Ex- 
hibits 31  and  32,  heretofore  marked  for  identifica- 
tion, will  be  admitted  in  evidence. 

Q.  Now,  Mr.  Drew,  I  hand  you  plaintiff's  Ex- 
hibit 32  in  evidence  and  I  note  that  there  are  a 
number  of  names  in  the   second  column  marked 
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"Item"  colmnn.     Can  you  explain  what  those  rep- 
resent ? 

A.  They  re]oresent  debtors  from  whom  money 
was  collected. 

Q.  Those  represent  names  of  debtors  to  Dr. 
Kelley?  A.     That  is  right. 

Q.  Then  your  firm  was  in  the  business  of  col- 
lecting accounts  for  the  doctor?  A.    Yes,  sir. 

Q.  And  the  payments  from  those  patients  which 
you  received,  are  they  listed  on  the  ledger  sheet 
there  ?  A.     They  are.  [40] 

Q.  Are  any  of  the  pajrinents  from  such  payments 
which  received  by  Dr.  Kelley  on  the  ledger  sheets? 

A.     They  are. 

Q.  Would  you  explain  how  that  situation  could 
arise  ? 

A.  In  some  instances  accoimts  had  been  turned 
over  to  us  for  collection  and  our  efforts  were  ex- 
pended in  collecting  these  accoimts  and  in  some  in- 
stances the  debtor,  instead  of  paying  us  or  ]:)ring- 
ing  the  money  into  our  ofhce,  pays  the  doctor  direct. 

Q.  Then  what  do  you  do  after  payment  has  been 
reported  to  you  from  his  office? 

A.  We  record  it  and  charge  the  doctor  the  com- 
mission on  that  item. 

Q.  So  your  ledger  sheet  contains  both  items  for 
that  money  collected  by  the  doctor  on  accounts  in 
your  agency,  as  well  as  monies  paid  you? 

A.     Yes,  sir. 

Q.  There  are  also  entries  on  that  ledger  sheet 
referring  to  checks  and,  of  course,  the  checks  them- 
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selves  are  here  in  evidence,  is  that  correct? 

A.     Yes. 

Q.  Would  yon  explain  what  monies  were  x>aid 
to  the  doctor  by  check? 

A.  I  have  these  starting  with  1949.  The  first 
check  issued  was  for  February  28th,  No.  1582, 
amount  of  $29.50;  another  check  [41]  was  issued 
March  31st,  No.  1072,  amount  $12.00,  and  so  on 
through  these  check  numbers  and  date  of  issuance. 

Q.  Do  you  include  in  those  checks  the  amounts 
collected  at  the  doctor's  office? 

A.  The  l^ookkeej^ing  entailed  the  fact  that  when 
payments  were  made  direct  to  the  doctor,  conmiis- 
sion  would  be  charged  against  the  account  on  this 
check — I  might  cite  one  specific  example,  where  a 
check  w^as  issued  to  the  doctor,  it  would  have  been 
more  had  monies  not  been  paid  to  him. 

Q.  And  you  reduce  the  monies  due  to  him  by 
credit  for  your  commission  on  x^ayments  that  were 
made  directly  to  the  doctor,  is  that  correct? 

A.     Yes. 

Mr.  Maxwell:    I  have  no  further  questions. 

Cross  Examination 

Q.  (By  Mr.  Avakian)  :  Mr.  Drew,  I  believe  you 
stated  that  the  reason  you  did  not  have  the  checks 
for  the  early  part  of  1949  was  the  former  owner  of 
this  business  had  not  been  able  to  locate  them? 

A.     That  is  right. 

Q.  I  take  it,  then,  that  you  came  into  this  busi- 
ness sometime  during  the  year  1949? 
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A.  Not  I  personally.  I  was  his  employee  since 
1946. 

Q.    You  had  been  an  employee  all  this  time? 

A.  Yes,  the  former  owner  of  the  business  died 
and  his  brother  and  another  man  took  over  in 
August  of  1949.  [41-A] 

Q.  I  was  wondering  if  you  had  any  idea  where 
the  checks  for  the  early  part  of  the  year  might  be? 

A.  Well,  Mrs.  Holms,  who  was  the  widow  of 
the  former  owner,  took  charge  of  a  number  of  those 
former  records,  checks  stubs  and  things  like  that, 
and  some  of  them  were  stored  at  her  home,  some 
of  them  were  destroyed.  I  have  not  been  able  to 
find  them. 

Q.  I  take  it  then  that  you  have  made  a  search 
for  them?  A.     Yes,  sir. 

Q.  Mr.  Drew,  in  reference  to  Exhibit  32,  the 
ledger  sheets,  would  you  tell  us  the  number  of 
checks  shown  on  the  ledger  sheets  that  you  were 
unable  to  find  and  produce  in  court  here  ?  I  believe 
there  were  five.    Would  you  verify  that  for  me? 

A.     That  is  right. 

Q.  Then  you  produced  19  checks  near  the  end 
of  1952,  so  that  means  during  1946  to  1949  to  1952 
your  agency  issued  a  total  of  24  checks,  is  that 
right?  A.     I  haven't  found  the  other  checks. 

Q.  And  generally  your  checks  were  issued  on 
the  last  day  of  the  month  but  not  necessarily  in 
every  month?  A.     Right. 

Q.  And  reference  to  the  checks  in  the  ledger, 
Exhibit  32,  is  shown  there  in  red?  A.     Yes. 
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Q.    And  the  other  items  are  in  blacks  [42] 

A.    Yes. 

Q.  So  you  can  identify  them  also  in  addition  to 
the  reference  to  the  check  number^        A.    Yes,  sir. 

Q.  Do  you  know  whether,  during  the  first  part 
of  1949,  when  these  five  missing  checks  were  issued, 
the  bank  account  of  your  agency  was  in.  the  same 
bank  in  which  the  account  was  carried  after  that 
period  ^ 

A.  Yes,  it  was  in  the  same  bank  and  there  were 
no  difficulties  in  reconciliation. 

Mr.  Avakian:    That  is  all. 

Mr.  Maxwell:    I  have  no  further  questions. 

(Witness  excused.) 

DON  MELVIN 

a  witness  on  behalf   of  the  plaintiff,   being  duly 
sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Maxwell) :  Will  you  state  your 
name?  A.     Don  Melvin. 

Q.     Where  do  you  reside?  A.     Reno. 

Q.     Have  you  l^een  previously  sworn? 

A.     Yes,  yesterday. 

Q.     What  is  your  occupation,  sir? 

A.  Vice-president  and  manager  of  the  Business 
and  Professional  Collection  Service  in  Reno.  [43] 

Q.  Did  you  have  any  transactions  with  Dr. 
Wa}Tie  P.  Kelley  during  1949  to  1952? 
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A.  Beginning  in  1950,  to  and  including  1952, 
yes. 

Q.  You  have  been  asked  to  bring  today  your  rec- 
ords of  those  transactions,  inckiding  cancelled 
checks,  amounts  paid  to  you,  and  your  ledger  sheets. 
You  have  those  records  with  you'?  A.     Yes,  sir. 

Q.  May  I  have  your  cancelled  checks  and  ledger 
sheets?  I  note  that  the  checks  have  paper  tapes, 
transparencies,  to  them.  I  wonder  if  you  could 
explain  that? 

A.  The  tax^e  is  a  recap  of  our  collections  paid 
to  our  office,  gross  collections;  also  cover  collections 
paid  direct  to  the  doctor,  and  then  our  fee  is  de- 
ducted and  the  balance  is  mailed  to  the  doctor. 
Those  onion  skins  are  exact  duplicates  of  the  receipt 
that  was  issued  to  the  paying  patient  at  that  time 
and  the  check  records  and  the  amount  of  money 
that  Ys^e  owe  the  doctor  at  the  end  of  that  particular 
month's  business. 

Q.     Is  that  also  reflected  on  these  ledger  sheets? 

A.  Yes,  every  receipt  is  numl^ered  and  the 
amount  of  each  check  is  on  the  ledger  and  the 
amount  of  each  conmiission  and  the  amount  jDayable 
to  the  doctor  is  on  the  ledger  sheet. 

Q.  Now  I  notice  you  have  some  of  the  checks 
attached  to  the  ledger  sheet  ?  A.     Yes,  sir. 

Q.     Can  you  detach  those?  [44] 

A.  The  reason  they  are  attached  to  this  particu- 
lar ledger  sheet  is  that  our  accounting  system  Avas 
changed  after  1951.  We  wei'c  not  using  triplicate 
receipts  in  1951,  so  instead  of  onion  skin,  we  have 
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the  name  of  the  patient  on  the  ledger  sheet.  After 
we  started  using  onion  skins,  we  did  not  put  the 
name  of  the  patient  on  the  ledger  sheet,  merely  put 
the  receipt  number  here.  That  is  Vv^hy  we  have 
onion  skins,  because  the  names  are  all  right  on  it. 
If  you  wish  to  take  those  off,  you  certainly  can. 

Q.  Now  would  you  hand  me  the  checks  and 
ledger  sheets  for  the  jieriods  1950  to  1952? 

A.     '50  to '52? 

Q.     Yes,  sir. 

A.  Well,  I  would  like  to  explain  this  1950  ledger 
sheet.  During  the  months  A^^ril  to  October,  1950, 
it  so  happened  that  we  did  not  write  any  checks  to 
the  doctor  because  more  patients  had  paid  him 
direct  than  had  paid  us.  In  other  w^ords,  he  owed 
us  money  on  this  particular  ledger  sheet.  There- 
fore, there  are  no  cheeks  attached  to  this  because 
any  checks  that  would  have  been  written  by  the 
doctor  would  have  been  his  money.  In  1951,  the 
old  bookkeeping  system,  these  are  cancelled  checks. 
They  correspond  with  this  particular  ledger  sheet. 

Q.     And  this  ledger  sheet  only  goes  through  1951  ? 

A.  Starts  in  January  of  1951  and  continues  to 
1952. 

Q.     Does  it  also  contain  for  1953?  [45] 
A.     Yes,  the  cancelled  checks,  the  onion  skins, 
did  not  go  into  1953.    They  were  discontinued. 

Mr.  Maxwell :  I  will  offer  these  checks,  onion 
skins  and  ledger  sheets  as  one  exhibit.  They  also 
have  these  recaps  on.    I  will  offer  those,  too.    The 
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ledger  sheet  has  entries  on  for  1953.    They  are  not 

offered  at  this  time. 

Mr.  Avakian:  I  miderstand  from  Mr.  Maxwell 
he  is  Avilling  to  stipulate  that  all  payments  repre- 
sented by  these  checks  likewise  are  included  in  the 
reported  income  and  apparently  his  purpose  in 
offering  them  is  for  the  same  explanation  he  made 
in  comiection  with  Exhibits  31  and  32,  and  if  that 
is  the  case,  I  would  have  no  objection  to  the  re- 
ceipt of  these  exhibits. 

Mr.  Maxwell:  Yes,  that  is  correct.  The  exhibit 
is  merely  offered  to  facilitate  the  identification  of 
specific  fees  and  offered  to  show  reported  income. 

The  Court :  Very  well,  the  offer  is  received,  sub- 
ject to  the  stij^ulation,  as  government's  Exhibit  33. 

Q.  Now,  Mr.  Melvin,  your  company  then  is  in 
the  business  of  collecting  delinquent  accomits? 

A.     That  is  correct. 

Q.  And  they  collected  delinquent  accounts  for 
Dr.  Kelley,  is  that  correct?  A.     That  is  true. 

Q.  Do  you  know  how  the  delinquent  accounts 
were  collected?  [46] 

Mr.  Lohse:  We  object  to  that  on  the  ground  it 
is  not  within  the  scope 

The  Court:    Objection  overruled. 

A.  Frankly,  without  having  the  original  card,  I 
would  have  no  idea  at  this  time  how  old  any  of 
these  particular  accounts  were  before  they  were  as- 
signed. 

Q.  Now  you  received  amounts  from  various 
patients  ?  A.    Yes. 
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Q.  And  you  have  a  record  then,  Exhibit  33,  is 
that  a  record  of  the  patient's  name  from  whose 
those  amounts  were  received?  A.     Oh,  yes. 

Q.  And  the  amounts  paid  by  the  patients  to  you 
are  shown  on  those  records?  A.     Yes,  sir. 

Q.  Are  the  names  and  amounts  paid  by  the 
patient  to  Dr.  Kelley  shown  on  those  records? 

A.     Yes. 

Q.  That  would  be  any  amounts  on  accounts 
turned  over  to  you?  A.     Yes. 

Q.  Now  how  did  you  issue  the  checks  to  Dr. 
Kelley?  In  other  words,  what  amounts  were  paid 
to  Dr.  Kelley  ?  A.     Do  you  want  the  amounts  ? 

Q.  No,  I  want  to  know  the  general  nature  of  the 
amounts. 

A.  Our  collection  fees  are  based  upon  the  size 
of  the  account.  In  other  words,  for  an  account  of 
to  and  including  $50,  our  commission  [47]  is  50  per 
cent  of  the  monies  collected.  Any  account  over  $50, 
the  commission  rate  is  33%  per  cent. 

Q.  Would  you  turn  over  to  Dr.  Kelley  his  per- 
centage of  all  the  amounts  collected  by  you? 

A.  Well,  maybe  I  had  better  start  it  this  way. 
If  we  collected,  say  $100  for  the  doctor  on  several 
different  debtors,  the  gross  collection  that  we  made 
for  the  doctor  was  $100,  and  all  of  these  xDarticular 
accounts  were  less  than  $50,  our  commission  would 
be  50  per  cent. 

Q.     Let  us  assume  that  situation  of  it. 

A.  If  we  collected  $100  for  the  doctor,  we  would 
send  the  doctor  in  a  check  for  his  share,  which 
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would  be  $50.  However,  had  a  patient  come  to  the 
doctor  and  paid  him  an  account  of  $50,  the  doctor 
would  in  turn  owe  us  $25  on  that  particular  collec- 
tion he  made. 

Q.     Because  he  turned  it  over  to  you? 

A.  So  that  at  the  end  of  the  month  we  would 
balance  it  out;  say  he  owed  us  $25,  we  owed  him 
$50,  we  would  send  him  a  check  for  the  difference, 
which  in  this  case  would  be  $25. 

Q.  How  would  you  find  out  when  the  patient 
paid  the  doctor? 

A.  The  doctor  or  his  girl  would  call  and  report 
to  us  that  so  and  so  made  such  a  payment,  and  we 
would  run  it  through  our  books  as  a  direct  payment. 

Mr.  Maxwell:    I  have  no  further  questions. 

Mr.  Lohse :  The  defendant  has  no  questions,  your 
Honor. 

(Witness  excused.)  [48] 

GEORGE  RATHMANN 
a  witness   on  ])ehalf  of  the  plaintiff,  being  duly 
sworn,  testified  as  follows : 

Direct  Examination 
Q.     (By  Mr.   Maxwell) :     Will   you   state   your 
name  please,  sir?  A.     George  Rathmann. 

Q.     Were  you  sworn  yesterday,  sir? 
A.     Yes,  sir. 

Q.     Where  do  you  reside,  Mr.  Rathmann? 
A.     2203  Plumas  Street,  Reno. 
Q.     What  is  your  occupation? 
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A.  Assistant  secretary  Home  Furniture  Com- 
l^any  in  Reno. 

Q.  Mr.  Rathmaim,  your  company  has  been 
ordered  to  bring  records  of  the  sale  of  furnishings 
to  Dr.  Wayne  P.  Kelley,  together  with  records 
showing  method  of  payment  thereof  for  the  period 
1949  to  1952.  Have  you  brought  those  records  with 
you,  sir?  A.     Yes,  sir. 

Q.  May  I  have  them.  Do  you  have  anything 
else  beside  this  ledger  sheet 'F 

A.     Both  sheets,  sir. 

Q,  May  I  have  these?  Now,  you  have  handed 
me  two  pieces  of  ledger  sheet  paper.  Can  you  state 
what  this  is? 

A.  Yes,  it  is  a  record  of  purchases  and  pay- 
ments. 

Q.     Made  by  whom? 

A.     By  Dr.  Wayne  P.  Kelley.  [49] 

Q.     And  for  what  period,  sir  ? 

A.     Started  in  1946  and  up  to  August,  1948. 

Q.  Does  that  contain  a  record  of  items  of  furni- 
ture purchased  during  that  period  of  time? 

A.     Yes,  sir. 

Q.  Now  you  have  handed  me  a  yellow  sheet  of 
paper.    What  is  that? 

A.  That  is  a  record  of  charges  and  credits  of 
Dr.  W.  P.  Kelley. 

Q.     With  your  firm?  A.     Yes,  sir. 

Q.     And  for  purchases  of  what  items? 

A.     Well,  for  various  items. 

Q.     And  for  what  period  is  that? 
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A.     Starts  at  1951  and  through  January,  1952. 

Mr.  Maxwell:  I  will  offer  these  ledger  sheets  as 
government's  exhibit  next  in  order. 

Mr.  Lohse:  We  have  no  objection  to  the  admis- 
sion of  the  ledger  sheets. 

The  Court :  The  offer  will  be  received  in  evidence 
as  government's  Exhibit  34. 

Q.  My.  Rathmann,  I  see  on  these  first  pages 
here  of  the  ledger  sheet  that  there  are  three  col- 
umns, one  says  Dr.,  Cr.,  and  Bal.  at  the  top.  Would 
you  explain  what  these  entries  are,  generally? 

A.  The  first  column,  Dr,  is  abbreviation  for 
debtor  and  that  means  charge  to  the  accoimt.  [50] 

Q.     AVhat  do  you  mean? 

A.     Something  that  had  been  purchased. 

Q.     And  not  yet  paid  for?  A.     Yes. 

Q.     And  the  second  column? 

A.  The  second  column,  Cr,  stands  for  credit, 
which  is  payment. 

Q.     In  other  words,  that  is  a  record  of  payments  ? 

A.     Yes,  or  a  return. 

Q.     Yv'hat  do  you  mean  by  a  return? 

A.  Well,  for  instance,  there  was  purchase  made 
of  several  items  and  one  was  returned.  Put  it 
down  for  credit. 

Q.  Can  you  tell  the  difference  between  that  and 
a  cash  payment? 

A.  Yes,  because  it  is  listed  in  the  information 
column  by  the  word  "credit." 

Q.     Xow,  does  that  same  thing  hold  true  with 
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respect  to  this  yellow  sheet,  which  is  the  last  page 

of  the  exhibit? 

A.  No.  On  the  last  sheet  of  the  yellow  page 
this  just  has  the  word  "charge"  and  "credit"  and 
the  balance. 

Mr.  Maxwell:     No  further  questions. 

Mr.  Lohse:  The  defense  has  no  questions,  your 
Honor. 

(Witness  excused.) 

WILLIAM  T.  NORRIS 

a  witness  on  behalf  of  the  plaintiff,  being  duly 
sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Brown) :  Will  you  state  your  full 
name,  please?  [51]  A.     William  T.  Norris. 

Q.  You  were  x)reviously  sw^orn  here  under  the 
name  of  Tim  Norris,  is  that  correct  ?  A.    Yes. 

Q.     Where  do  you  reside,  sir? 

A.     Reno,  Nevada. 

Q.     How  long  have  you  resided  in  Nevada. 

A.     Ten  years. 

Q.     Where  are  you  employed? 

A.     Scott  Motor  Company. 

Q.     You  have  been  an  employee  there  how  long? 

A.    A  year. 

Q.  You  were  requested  to  bring  certain  records 
with  you  hj  subpoena  ducas  tecum.  Have  you 
brought  those  records?  A.     Yes. 

Q.     I  wonder  if  I  may  see  them.    Mr.  Norris,  you 
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have  handed  me  a  card  here  dated  December  26, 

1950,  for  one  new 

Mr.  Avakian:  Just  a  moment,  please,  we  haven't 
seen  the  statement  yet,  nor  is  it  in  evidence. 

Mr.  Brown:    Simply  for  identification. 

Mr.  Avakian:  It  is  in  your  hand.  You  know 
and  he  knows  what  it  is. 

Mr.  Brown:  I  would  mark  it  for  identification, 
docmnent  dated  December  26,  1950,  iiurporting  to 
be  an  order 

Mr.  Avakian:  I  think  that  identifies  it  without 
reading  [52]  the  contents. 

The  Court:  The  offer  will  be  marked  for  identi- 
fication government's  Exhibit  35. 

Mr.  Avakian:  Your  Honor,  we  are  willing  to 
stipulate  to  these  documents,  including  the  yellow 
card  and  invoice. 

Mr.  Brown:  We  would  like  to  have  the  car 
order,  dated  December  26,  1950,  signed  by  Wayne 
P.  Kelley,  M.D.,  marked  for  identification,  in  evi- 
dence. 

The  Court:  Exhibit  35  for  identification  will  be 
received  in  evidence  on  the  i)art  of  the  government 
by  the  same  number. 

Mr.  Brown :  We  offer  the  invoice  of  Scott  Motors 
Company,  dated  2-27-51,  for  special  automoJule,  as 
plaintiff's  exhibit  next  in  order. 

Mr.  Lohse:    Oh,  there  is  no  objection. 

The  Court:  The  offer  will  be  received  in  evi- 
dence as  government's  Exhibit  36. 

Mr.  Brown:    It  should  be  noted  there,  in  comiec- 
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tion  with  Exhil3it  35,  that  there  is  attached  thereto 

receipt  No.  13183,  13605. 

Q.  Now,  Mr.  Norris,  would  you  tell  the  Court 
and  the  jury  what  is  the  purpose  of  the  card  here 
and  record  as  kept  by  Scott  Motors  Company? 

A.  Agreement  between  purchaser  and  Scott 
Motors  Company,  the  purchase  order  for  1951  Cad- 
illac. [53] 

Q.     It  is  signed  by  the  purchaser,  is  that  correct? 

A.     Signed  by  the  purchaser. 

Q.  What  is  the  purchase  price  of  the  automobile 
reflected  by  the  car  order?  A.     $3704. 

Q.  Does  the  car  order  reflect  a  cash  down  pay- 
ment? A.     No,  it  shows  the  deposit. 

Q.     A  dei^osit?  A.     A  deposit  on  it. 

Q.  That  is  reflected,  is  it  not,  by  one  of  the 
receipts  ?  A.    Yes. 

Q.     Attached  to  the  order?  A.    Yes. 

Q.     In  amount  of  how  much? 

A.     Two  hundred  fifty  dollars. 

Q.  What  is  the  second  receipt  that  is  attached  to 
the  order?    Would  you  describe  that  for  us? 

A.  It  is  made  out  to  Wayne  P.  Kelley  in  amount 
of  $3,454. 

Q.  Does  that  represent  the  final  payment  on  the 
automol^ile  ?  A.     Final  payment,  balance. 

Q.  Now,  with  reference  to  the  car  invoice,  would 
you  explain  w^hat  is  the  purpose  of  the  invoice? 

A.  The  purpose  of  the  invoice  is  to  show  the 
final  transaction  at  the  time  of  the  delivery  of  the 
car. 
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Q.  Does  the  invoice  reflect  the  total  purchase 
price  of  the  [54]  automobile,  as  it  is  reflected  on  the 
car  order?  A.    Yes. 

Q.     And  what  is  that  figure?  A.     $3704. 

Q.  Briefly,  how  is  that  $3704  broken  down,  if 
you  can  tell  by  the  invoice  ? 

A.  Base  price  was  $3413.55  and  the  optional 
equipment  totalled  $290.45. 

Q.  What  is  the  optional  equipment,  if  you  can 
tell? 

A.  White  wall  tires,  radio,  heater  and  acces- 
sories No.  B,  whatever  that  is. 

Q.  You  have  delivered  to  me  certain  photostat 
copies  of  the  exhibits,  have  you  not?  A.     Yes. 

Mr.  Brown:  For  withdrawal  of  the  exhibits 
which  have  been  offered  in  e^udence  and  substitute 
photostatic  copies.     You  may  inquire. 

Mr.  Avakian:    ISTo  questions. 

(Witness  excused.) 

Mr.  Avakian:  Your  Honor,  we  likewise  have  no 
objection  to  withdrawal  of  the  original  and  substi- 
tution of  the  photostats  as  the  prosecution  desires. 

JOE  HINOTE 

a  witness  on  behalf  of  the  plaintiff,  being  duly 
sworn,  testified  as  follows:  [55] 

Direct  Examination 
Q.     (By  Mr.  Browm)  :    You  have  been  previously 
sworn,  in  this  matter,  have  you  not? 
A.    Yes,  sir. 


United  States  of  America  67 

(Testimony  of  Joe  Hinote.) 

Q.    Aiid  your  name  is  Joe  Hinote'?  A.    Yes. 

Q.     Where  do  you  reside  9 

A.     1461  Wright  Street,  Reno. 

Q.     You  have  resided  in  Nevada  how  long? 

A.     Twelve  years. 

Q.    What  is  your  occupation  or  profession? 

A.     Automobile  business. 

Q.  And  you  have  been  in  that  business  how 
long? 

A.  From  the  time  I  have  been  in  Nevada  and 
many  years  prior  to  that. 

Q.    AYhat  is  your  present  business  ? 

A.     Automobile. 

Q.  Now  you  were  subpoenaed  to  appear  here 
today,  were  you  not?  A.     Yes,  sir. 

Q.  And  there  were  certain  documents  listed 
ux)on  your  subpoena  that  you  were  requested  to 
bring  with  you,  is  that  correct?  A.     Yes. 

Q.     Could  you  briefly  describe  them? 

A.  I  have  the  original  order  and  the  repair  or- 
der and  copies  of  memorandums  in  connection  with 
an  automobile  purchased  from  the  McCaughey  Mo- 
tors November  27,  1948.  [56] 

Q.  How  do  you  happen  to  be  in  possession  of 
those  records,  sir? 

A.  I  purchased  the  business  of  McCaughey  Mo- 
tors and  took  over  the  assets  of  the  McCaughey  Mo- 
tors. 

Q.  These  records  were  a  part  of  the  business 
records  that  were  transferred  to  you,  is  that  cor- 
rect? A.    Yes,  sir. 
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Q.  You  didn't  actually  make  these  entries  and 
they  were  not  actually  made  under  your  supervi- 
sion? A.     They  were  not. 

Q.  You  have  them  simply  because  of  the  fact 
that  you  were  a  successor*?  A.    Yes. 

Q.     Would  you  hand  me  the  invoice  please  *? 

A.    Yes. 

Mr.  Avakian:  May  we  examine  the  mtness  on 
voir  dire,  with  resx)ect  to  the  foundation,  particu- 
larly in  regard  to  the  statement  he  acquired  these 
records  by  purchase  of  the  business.  I  would  like  to 
have  the  invoice  marked  for  identification. 

The  Court :  The  offer  will  be  marked  for  identifi- 
cation as  government's  Exhil^it  37.  You  may  inquire 
on  voir  dire. 

Q.  (By  Mr.  Avakian)  :  Mr.  Hinote,  when  did 
you  purchase  this  business? 

A.     In  1950.  [57] 

Q.  And  you  personally  were  not  connected  with 
the  business  prior  to  that  time?  A.     ISTo,  sir. 

Q.  And  you  simply  acquired  this  along  with 
other  records  you  received,  is  that  right? 

A.     Yes,  sir. 

Q.  Bo  you  have  any  personal  knowledge  as  to 
the  bookkeeping  or  accounting  procedures  which 
were  followed  in  November,  1948,  in  that  Imsiness? 

A.    Yes. 

Q.     You  were  there 

A.  I  wasn't  there  but  I  took  over  the  records 
and  we  audited. 

Q.     Perhaps  I  didn't  make  my  question  clear.  Bo 
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you  have  any  personal  laiowledge,  based  uioon  your 
own  personal  observations,  as  to  the  manner  in 
which  the  bookkeeping  entries  were  being  made  by 
the  employees  in  November  of  1948? 

A.  Not  personally,  other  than  the  records  indi- 
cate. 

Q.  With  respect  to  the  manner  of  payment  of 
the  sums  shown  on  this  invoice,  do  you  have  any 
knowledge  other  than  what  is  on  the  document  it- 
self? 

A.     Well,  what  is  sho^^^l  in  the  sales  journal. 

Q.     Do  you  have  that  with  you? 

A.     I  do  not. 

Q.     I  take  it  you  have  no  personal  know^ledge? 

A.     No,  sir.  [58] 

Mr.  Avakian:  Your  Plonor,  we  do  not  desire  to 
base  any  objection  on  lack  of  foundation.  We  are 
more  concerned  about  the  matter  of  whether  the 
matter  of  payments  will  be  cleared  up  and  I  would 
like,  through  the  Court,  to  address  a  question  to 
counsel,  whether  they  intend  to  follow^  up  on  this. 

The  Court:    Very  well. 

Mr.  Maxv/ell:  Well,  may  it  please  the  Court, 
first  of  all  this  is  an  asset  in  the  net  worth  computa- 
tion. This  is  an  asset  of  the  defendant,  purchased 
during  one  of  the  years.  Now  the  matter  of  pur- 
chase I  think  Mr.  Avakian  is  interested  in  is 
whether  it  was  cash  or  check,  is  that  correct? 

Mr.  Avakian :  The  thing  I  am  concerned  with  is 
it  was  transaction  in  1948  prior  to  the  years  in- 
volved in  this  case  and  this  document,  on  its  face. 
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shows  a  certain  amount  of  unpaid  balance,  which, 
without  further  explanation,  would  show  a  liability, 
which  would  work  to  decrease  net  worth  and  unless 
that  matter  is  clarified,  it  would  work  to  some  dis- 
advantage. 

The  Court :    You  have  offered  this  in  evidence  •? 

Mr.  Maxwell:    Yes. 

The  Court:  The  offer  in  evidence  will  be  re- 
ceived and  the  offer  will  be  designated  government's 
Exhibit  37.  Now  I  am  just  a  little  confused,  so  I 
suggest  you  proceed  and  make  objection  at  the 
proper  time. 

(Jury  admonished  and  recess  taken  at  11:00 
o'clock.)  [59] 

11:15  a.m. 
Defendant  present  with  counsel.  Presence  of  the 
jury  stipulated. 

Mr.  HINOTE 

resumed  the  witness  stand  on  further 

Direct  Examination 

Q.  (By  Mr.  Brown)  :  Now  referring  to  the  car 
order,  Mr.  Hinote,  can  you,  from  examining  that 
instrument,  tell  the  jury  and  the  Court  what  was 
purchased  by  Dr.  Kelley? 

A.  This  was  a  Mercury  car,  Model  72,  which  was 
a  six-passenger  coupe,  for  the  sum  of  $2832. 

Q.     Two  thousand  eight  hundred  thirty-two? 

A.    Yes. 

Q.     On  what  date? 

A.     That  was  on  November  27,  1948. 
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Q.  Now  I  note,  from  examining  that  instrument, 
that  there  is  indicated  in  the  right-hand  column  at 
the  bottom,  a  balance  due  of  $1800  ? 

A.    Yes,  sir. 

Q.  Does  that  figure  reflect  an  unpaid  balance  at 
that  time? 

A.  That  reflects  an  unpaid  balance  at  the  time 
the  order  was  written. 

Q.     And  this  is  more  than  just  a  purchase  order? 

A.    Yes,  sir. 

Q.  And  then  there  was  no  unpaid  balance  that 
date — can  you  indicate  what  the  word  is  there?  [60] 

A.     The  Avord  is  November  29, 1948. 

Q.  You  have  handed  me  a  bill  of  sale,  which  we 
would  have  marked  for  identification  plaintiff's  ex- 
hibit next  in  order,  37(a),  your  Honor.  Now  was 
that  bill  of  sale  taken  from  the  same  records? 

A.    Yes  sir. 

Q.  Would  you  describe  the  bill  of  sale  to  the 
jury  and  Court  please? 

A.  Bill  of  sale  is  dated  November  29,  1948,  con- 
veying clear  title  to  Wayne  P.  Kelley,  M.  D.,  for 
the  purchase  of  this  1949  Mercury. 

Q.     That  is  a  duplicate  copy? 

A.  That  is  a  duplicate  copy  from  our  files  when 
the  car  was  delivered  and  paid  for  in  full. 

Q.  Would  it  be  the  custom  of  an  automobile 
business  to  issue  such  a  bill  of  sale  if  there  was  an 
unpaid  amount  due  on  the  automobile? 

A.     No  sir. 

Q.     Can   you   determine,    from   examining   your 
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records,  whether  the  amounts  paid  by  Dr.  Kelley 

were  paid  by  cash  or  by  check? 

A.     That  I  can  not  do. 

Mr.  Brown :  We  offer  the  bill  of  sale  in  evidence 
as  plaintiff's  No.  37(a).  You  may  inquire,  gentle- 
men. 

The  Court :  We  have  been  following  the  practice 
of  using  letters  for  identification.  [61] 

Mr.  Maxwell :    Why  not  include  it  on  our  37  ? 

The  Court:  Then  the  offer  is  received  in  evi- 
dence as  a  part  of  Exhibit  37. 

Cross  Examination 

Q.  (By  Mr.  Avakian)  :  Mr.  Hinote,  from  the 
two  documents  which  you  have  identified  and  which 
are  in  evidence  now  as  Exhibit  37,  are  you  satisfied 
in  your  own  mind,  from  your  knowledge  of  these 
records,  that  the  full  purchase  price  for  this  Mer- 
cury was  actually  paid  in  November  of  1948  ? 

A.     Yes  sir. 

Q.  And  there  was  no  balance  due  then  there- 
after? A.     No  sir. 

Mr.  Avakian :    Thank  you,  that  is  all. 

(Witness  excused.) 

RUSSELL  H.  WILSON 

a  witness  on  behalf   of  the  plaintiff,   being   duly 
sworn,  testified  as  follows: 

Direct  Examination 
Q.     (By   Mr.   Maxwell) :     Will   you  state   your 
name  please  for  the  record? 
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A.    Russell  H.  Wilson. 

Q.    Where  do  you  reside,  Mr.  Wilson? 

A.     My  home  is  in  Piedmont,  California. 

Q.     What  is  your  occupation'? 

A.     I  am  a  stock  broker.  ^ 

Q.     For  what  firm?  [62] 

A.     The  firm  of  Wilson,  Johnson  &  Higgins. 

Q.     Are  you  a  partner  of  that  firml 

A.     I  am  a  partner. 

Q.  You  have  been  asked  to  bring  today  certain 
records  of  the  account  of  your  company  with  Wayne 
P.  Kelley  and  others.  Do  you  have  those  records 
with  you?  A.     I  do. 

Q.  Will  you  kindly  tell  me  what  records  you 
have? 

A.  I  have  here  the  ledger  sheets  which  shows 
Dr.  Kelley 's  transactions  with  my  firm;  I  have  cash 
deposit  tags. 

Q.  May  I  have  the  ledger  sheets.  Are  these  the 
ledger  sheets  and  deposit  slips  attached  to  them,  is 
that  correct?  A.     Correct. 

Q.  And  the  ledger  sheets  also  have  note  on  them 
that  you  were  unable  to  locate  certain  deposit  slips  ? 

A.    Yes. 

Q.  Now  did  you  make  a  search  for  those  de- 
posit slips?  A.    Yes. 

Q.     And  you  were  imable  to  find  them? 

A.    Yes  sir. 

Q.  Now  you  have  handed  me  the  documents  in 
two  distinct  classifications.  What  is  this  first  classi- 
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fication  documents  Can  you  tell  me  what  the  ac- 
count is? 

A.     Dr.  Kelley  had  two  accounts  with  us. 

Q.     And  this  first  account  is  in  what  name  ?  [63] 

A.  Dr.  Wayne  P.  Kelley,  Mrs.  Lois  Kelley, 
James  Leighton,  Phyllis  K.  Kelley. 

Mr.  Maxwell :  We  will  offer  this  group  of  ledger 
sheets  and  deposit  slips  pertaining  to  that  account 
as  plaintiff's  exhibit  next  in  order. 

Mr.  Avakian:  May  we  have  a  moment  to  exam- 
ine them? 

The  Court :    Yes,  counsel  may  examine  them. 

Mr.  Avakian:  Your  Honor,  we  have  no  objection 
Avith  respect  to  the  authenticity  as  to  these  docu- 
ments. We  do  wish  to  raise  an  objection,  at  least 
tentatively,  to  the  materiality.  I  would  like  to  make 
argument  on  that  objection.  I  do  not  know  whether 
the  Court  would  like  to  hear  it  in  the  presence  of 
the  jury  or  the  absence? 

Mr.  Maxwell :  It  is  obviously  net  worth,  was  dur- 
ing the  years  involved,  and  I  do  not  think  there  is 
any  question  about  that. 

Mr.  Avakian:  We  would  like  to  make  argument 
on  it. 

The  Court:    Very  well. 

Mr.  Avakian:  The  objection  which  I  wish  to 
make — and  as  I  say,  I  am  making  this  tentativel}^ — 
is  that  I  do  not  believe  the  proper  foundation  has 
been  laid  at  this  time  as  to  the  presentation  in  a  net 
worth  type  of  case,  because  there  has  been  no  evi- 
dence  as  yet  with  respect  to  the   starting  point, 
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which  the  Supreme  Court  has  said  is  essential  on  a 
net  worth  case.  I  believe,  in  view  of  the  fact  that 
there  is  no  objection  raised  [64]  as  to  the  authen- 
ticity of  the  document,  that  it  would  be  proper  to 
mark  these  for  identification  and  to  offer  them  later 
on,  in  the  event  the  starting  point  evidence  is  pre- 
sented, but  my  concern  is  that  if  the  foundational 
requirements  for  the  starting  point  net  worth  are 
not  met,  the  introduction  of  this  evidence  in  the 
meantime  would  tend  to  have  some  sort  of  preju- 
dicial effect  and  my  motion  to  strike  might  not  be 
sufficient  to  raise  that  prejudice,  so  I  would  object 
to  the  receipt  of  this  evidence  at  this  time,  on  the 
ground  that  the  prosecution  has  not,  as  yet  at  least, 
offered  evidence  which  would  tend  to  establish  a 
starting  point,  and  having  failed  to  do  that,  the  evi- 
dence relating  to  acquisition  or  sale  of  assets  during 
the  period  covered  by  the  case  should  not  be  re- 
ceived. 

The  Court:  Objection  overruled,  with  the  right 
on  the  part  of  counsel  to  raise  that  objection  later 
and  at  that  time  the  Court  will  consider  a  motion  to 
strike.  That  will  be  government's  Exhibit  38  in  evi- 
dence. 

Q.  Now  this  second  groui:>  of  documents  that  you 
have  handed  me  consists  of  a  separate  account,  does 
it,  from  the  first  group  ?  A.     That  is  right. 

Q.    In  what  name  is  that  account? 

A.  In  the  name  of  Dr.  Wayne  P.  Kelley,  Mrs. 
Lois  K.  Kelley. 

Q.     And  that  contains  one  deposit  slip  and  two 
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letters,  together  with  an  explanatory  note  in  nature 

of  deposit  slip  and  one  deposit?  [65] 

A.     That  is  right. 

Mr.  Maxwell:  I  will  offer  this  group  as  gov- 
ernment's exhibit  next  in  order. 

Mr.  Avakian:  Your  Honor,  may  we  make  the 
same  objection  to  this  on  the  same  basis  as  to  Ex- 
hibit 38. 

The  Court :  Very  well.  It  will  be  the  order  of  the 
Court  that  the  offer  will  be  received  in  evidence  as 
government's  Exhibit  39,  under  the  same  conditions 
as  Exhibit  38,  that  the  defendant  may  move  to 
strike. 

Q.  Handing  you  Exhibit  38,  and  making  partic- 
ular reference  to  the  yellow  ledger  sheets,  can  you 
explain  to  me  the  meaning  of  the  column  on  that 
ledger  sheet  and  the  entries  thereon,  generally? 

A.  Well,  starting  at  the  left-hand  side  of  the 
sheet,  first  column  top 

Mr.  Maxwell:  May  the  record  show  I  show 
plaintiff's  Exhibit  39  to  the  jury  at  the  same  time. 

The  Court:  You  are  exhibiting  No.  39  to  the 
jury  merely  to  show  it  is  the  same  form  that  the 
witness  is  testifying  to. 

Mr.  Maxwell :    While  the  witness  explains. 

A.  Column  left  at  the  top,  it  shows  at  the  tox)  old 
balance  of  the  account.  Going  across  the  page  it 
will  show  purchases,  our  receipt  for  securities.  The 
next  column  will  show  what  has  been  \_QQ~\  sold  or 
delivered  and  name  of  the  security.  Next  column 
will  show  the  price. 
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Q.    Unit  price  per  share  *? 

A.  Unit  price  per  share.  The  next  coliumi  shows 
the  total  amount  paid  for  the  security. 

Q.     That  shows  total  amount  paid  by  you? 

A.  That  is  total  amount  client  owes  us,  or  it  will 
also  show  total  amount  the  debit  to  the  client's  ac- 
count, the  amount  of  money  is  owed  us.  Next  col- 
umn is  pajanent  to  us,  and  final  column  is  the  new 
balance. 

Q.  And  that  balance  is  the  amount  the  doctor 
owes  you? 

A.  At  varying  times  that  last  column  will  show 
how  much  the  client  owes  the  firm  or  the  firm  owes 
the  client. 

Q.  But  the  credit  column  shows  payments,  next 
to  the  last  column  ? 

A.     That  is  right,  payments  to  the  firm. 

Q.     By  the  client?  A.     By  the  client. 

Q.     In  this  case  Dr.  Kelley? 

A.     Dr.  Kelley. 

Q.  Now  with  respect  to  the  payments  shown  in 
the  credit  colmnn,  do  you  have  any  way  of  telling 
whether  those  payments  were  by  cash  or  by  check? 

A.    Yes,  we  do, 

Q.  And  what  is  that  means  that  you  have  of 
telling?  [67] 

A.  We  have  the  deposit  tag,  the  duplicate  de- 
i:>osit  tag,  when  we  make  our  deposit  at  the  bank. 

Q.  These  deposit  tags  you  have  attached  to  each 
of  these  exhibits  consists  of  your  duplicate  deposit 
tag,  deposit  of  the  firm  in  its  bank  account? 
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A.    Yes. 

Q.    With  what  bank  did  your  firm  do  business? 

A.  We  have  an  account  at  the  First  National 
Bank  of  Nevada. 

Q.  And  these  deposit  tags  are  deposited  by  your 
firm  in  that  account  ?  A.     Yes. 

Q.  Now  going  down  to  credits  in  Exhibit  38, 
what  is  the  first  credit  or  payment  shown  on  your 
ledger  sheet  by  Dr.  Kelley  1 

A.     Credit  of  fifty-five  thousand  dollars. 

Q.     Now  when  was  that  paid? 

A.  On  June  23rd  when  it  was  entered  in  the 
books.  Deposited  on  June  21st. 

Q.     On  June  21st  of  what  year?  A.     1950. 

Q.  You  say  it  was  entered  in  the  books  as  of 
June  23rd?  A.    Yes. 

Q.  And  that  is  sho^^^l  on  your  deposit  tag  by 
that  date? 

A.     It  is  shown  deposited  on  June  21st. 

Q.  Did  you  make  a  separate  deposit  tag  for 
each  payment  received  from  you.r  customers?  [68] 

A.    I  can't  say  positively  about  that. 

Q.  Did  there  appear  to  have  been  separate  de- 
posit tags  made  for  Dr.  Kelley  ? 

A.  There  are  a  series  of  deposit  tags  for  Dr. 
Kelley's  account. 

Q.  Then  your  deposit  tag  of  June  21st  shows 
payment  of  55  thousand  dollars  by  the  doctor  and 
your  deposit  of  that  amou.nt  in  the  bank  ? 

A.    Yes. 

Q.    How  was  that  amount  paid,  by  check  or  cash? 
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A.     That  was  paid  in  currency. 

Q.     Now  what  is  the  next  credit  on  the  account  ? 

The  next  credit  was  $12,909.45,  which  was  by 
check. 

Q.    And  do  you  have  a  deposit  tag  for  that? 

A.    Yes,  there  is  a  deposit  here. 

Q.     Does  it  show  what  bank  that  was  written  on? 

A.  First  National  Bank.  94-4  one  check;  1-32 
second  check. 

Q.     What  was  the  date  of  that,  that  $12,909? 

A.     That  was  on  July  25,  1950. 

Q.     And  what  is  the  date  of  your  deposit  tag? 

A.     July  21,  1950. 

Q.  In  the  ordinary  course  of  your  business, 
would  you  deposit  such  amounts  on  the  same  day 
they  were  received? 

A.     Not  necessarily  with  checks. 

Q.     With  cash  would  you  deposit  the  same  day? 

A.     With  cash  the  same  day.  [69] 

Q.  With  checks  would  there  be  a  delay  of  any 
substantial  period  of  time? 

A.  There  could  be  two  or  three  days'  delay,  par- 
ticularly weekends. 

Q.     Nothing  like  two  or  three  months  ? 

A.     Oh  no. 

Q.  Now  what  is  the  third  payment  shown  on 
your  ledger  sheet  in  Exhibit  38? 

A.    We  show  a  cash  payment  to  us  of  $5083.83. 

Q.    What  is  the  date  of  your  entry? 

A.     That  would  be  July  31st. 

Q.     Of  what  year?  A.     1950. 
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Q.  And  do  you  have  a  deposit  tag  for  that 
amount?  A.    Yes,  I  do. 

Q.    What  does  that  deposit  show? 

A.  That  shows  currency  of  $1420  and  two  checks 
drawn  on  the  bank,  one  29-7,  the  other  94-2. 

Q.    What  are  the  amounts  of  those  checks? 

A.     $3,638.83  and  $25.00. 

Q.     And  what  is  the  date  of  the  deposit  tag? 

A.     July  28th. 

Q.  And  the  entry  was  July  31st,  I  believe  you 
said  ?  A.     Yes. 

Q.     And  that  is  1950?  [70]  A.     1950. 

Q.  And  what  is  the  next  payment  on  your  ledger 
sheet?  A.     $4,995.50. 

Q.     ^Yliat  is  the  date  of  that? 

A.     That  was  on  SexDtember  25,  1950. 

Q.  Do  5^ou  have  deposit  tag  corresponding  to 
that  too?  A.    Yes,  I  do. 

Q.     Y\^hat  is  the  date  of  that  deposit  tag? 

A.     The  deposit  tag  is  September  22nd. 

Q.  And  how  does  that  show  the  amount  was 
paid? 

A.  It  shows  currency  of  $4,847  and  a  check  for 
$148.50  on  bank  94-2. 

Q.  What  is  the  next  payment  on  your  ledger 
sheet  ? 

A.     On  October  4,  1950,  $475.30. 

Q.     Do  you  have  a  deposit  tag  for  that  payment  ? 

A.    Yes,  I  do. 

Q.    And  does  it  show  how  that  amount  was  paid? 

A.     That  was  paid  by  check,  94-2. 
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Q.  And  what  is  the  next  payment  received  by 
you? 

A.     The  next  is  on  October  17,  cash  $494.70. 

Q.    Do  you  have  a  deposit  tag  for  that? 

A.    I  do,  dated  October  16,  1950. 

Q.  And  does  it  show  how  that  payment  was 
made?  A.     That  was  currency. 

Q.    What  is  your  next  payment?  [71] 

A.     Next  payment  to  us  is  $2,512.98. 

Q.     The  date?  A.     On  November  2,  1950. 

Q.    Do  you  have  a  deposit  tag  for  that? 

A.     Yes,  there  is  a  deposit  tag  here. 

Q.    What  is  the  date  of  that? 

A.     October  31st. 

Q.     Still  1950?        A.     1950. 

Q.    How  was  that  paid  ? 

A.  That  was  $1900  in  currency  and  check  for 
$587.98  and  check  for  $25.00,  both  on  94-2. 

Q.     And  the  next  payment,  sir? 

A.     The  next  payment  to  us  was  $996.32. 

Q.     And  your  ledger  sheet  entry? 

A.     Is  November  8,  1950. 

Q.  Do  you  have  a  deposit  slixo  showing  how  that 
was  paid?  A.    Yes,  I  do. 

Q.  How  was  that  paid  and  what  is  the  date  of 
the  deposit  slip  ? 

A.  Deposit  slip  date  is  November  6,  1950.  It  was 
paid  by  check,  bank  94-2,  $996.32. 

Q.     And  your  next  payment? 

A.     Next  payment  was  $26,486.25. 

Q.    What  is  the  date  of  that  check? 
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A.     That  was  November  21,  1950.  [72] 

Q.     Do  you  have  a  deposit  slip  for  that  payment? 

A.     Yes,  I  do. 

Q.    What  is  the  date  of  your  deposit  slip? 

A.    November  20,  1950. 

Q.  And  does  your  deposit  slip  show  how  that 
was  paid? 

A.     That  was  paid  by  check,  bank  94-2. 

Q.  And  your  next  payment  received  from  Dr. 
Kelley?  A.    $12,909.45. 

Q.     And  what  was  the  date  of  that? 

A.  Oh,  I  beg  your  pardon,  sorry,  I  have  the 
wrong  page.  The  next  was  $3995. 

Q.     The  date? 

A.     And  the  date  was  March  20,  1951. 

Q.    And  do  you  have  a  deposit  slip  for  that  date? 

A.  That  is  one  of  the  deposit  tags  we  couldn't 
locate. 

Q.    What  was  the  date  of  that  again,  sir? 

A.  That  was  March  20,  1951.  The  ledger  states 
it  was  paid  by  check. 

Q.     The  ledger  states  it  was  paid  by  check? 

A.    Yes,  sir. 

Q.     And  what  is  the  next  amount,  sir? 

A.  Well,  there  are  a  series  of  amounts  here 
credited  to  Dr.  Kelley's  account  for  the  sale  of  secu- 
rities, but  the  next  payment  into  the  account,  that 
is  the  last  there  was  on  sales  of  securities.  [73] 

Q.  In  other  words,  you  sold  some  securities  for 
him  and  the  account  was  credited  with  the  pro- 
ceeds? A.     That  is  correct. 
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Q.  Now  I  will  show  you  Exhibit  No.  39  and  I 
will  ask  you,  does  that  show  some  transactions  be- 
tween Wilson,  Johnson  &  Higgins  and  Dr.  Wayne 
P.  Kelley?  A.    Yes,  it  does. 

Q.  Does  it  show  payments  made  by  Dr.  Kelley 
to  them  ?  A.    It  shows  two  payments. 

Q.    What  is  the  first  payment,  sir? 

A.    The  first  is  $1,975  on  April  16,  1951. 

Q.    And  you  have  a  deposit  tag  for  that  sir? 

A.  We  did  not  find  that  deposit  tag.  The  ledger 
states  it  was  by  cheek. 

Q.     The  ledger  states  it  was  by  check  ? 

A.    Yes,  sir. 

Q.  And  what  is  the  next  payment  under  that 
Exhibit  39? 

A.  The  next  payment  was  $10,193.75  on  May 
17,  1951. 

Q.    Do  you  have  deposit  slip  on  that  payment? 

A.     Yes,  I  do. 

Q.    What  is  the  date  of  the  deposit? 

A.    Deposit  Avas  made,  it  looks  like  May  16,  1951. 

Q.  And  does  the  deposit  slip  reflect  how  that 
amount  was  paid? 

A.  In  currency  $3,260  and  by  check  $6,933.75; 
bank  94-2. 

Q.  Now,  Mr.  Wilson,  I  wonder  if  you  would 
tell  us  what  your  [74]  firm  is,  in  general? 

A.  We  are  stock  brokers,  members  of  the  San 
Francisco  Stock  Exchange.  We  are  dealers  in  secu- 
rities and  underwriters. 
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Q.  And  your  transactions  with  Dr.  Kelley  were 
primarily  what? 

A.  They  were  primarily  dealing  with  the  doctor 
on  over-the-counter  issues.  At  that  time  we  were 
not  a  member  of  the  Stock  Exchange.  Our  transac- 
tions with  the  doctor  were  over-the-counter  basis. 

Q,    You  bought  for  the  doctor  for  his  account? 

A.    We  sold  stocks  for  the  doctor  for  his  account. 

Q.  Did  you  hold  those  stocks  for  the  doctor  after 
the  sale? 

A.  From  time  to  time  we  would  hold  securities 
for  safe-keeping  for  Dr.  Kelley. 

Q.  At  other  times  would  you  deliver  stocks 
which  you  purchased  to  him?  A.    Yes. 

Q.  Would  your  ledger  sheets  also  reflect  receipt 
of  dividends? 

A.  It  would  reflect  the  receipt  of  dividends  on 
issues  which  were  in  the  transfer  when  we  claimed 
dividend  for  him,  or  where  stock  was  left  in  the 
street  name. 

Q.     You  might  explain  street  name. 

A.  That  is  wliere  a  person  does  not  desire  to 
have  certificate  transferred  to  their  own  name;  it 
is  endorsed  by  the  former  owner  and  signature 
guaranteed  at  the  bank  or  broker  and  certificate  is 
delivered  on  that  basis.  [75] 

Q.  I  will  show  you  Exhibit  26  for  identification 
and  ask  you  if  you  can  tell  me  what  that  exhibit  is  ? 

A.     The  original  of  these  deposit  tags. 

Q.  In  other  words,  those  are  the  original  of 
deposit  tags  enumerated  in  Exhiluts  Nos.  38  and 
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39 ■?  A.    Yes;  these  are  duplicates. 

Q.    And  the  ones  in  38  and  39  are  duplicates? 

A.    Yes. 

Q.  I  wonder  if  you  can  find  the  two  missing 
deposit  slips  in  the  original  slips,  one  dated  March 
20,  1951? 

A.     No,  sir,  I  don't  find  it  here. 

Q.  Would  you  refer  to  your  ledger  sheet  on 
March  20,  1951  payment  and  that  is  in  amount  of 
what?  A.    $3995. 

Q.  And  does  your  ledger  sheet  what  was  re- 
ceived on  that  date,  check  or  cash? 

A.     It  shows  check  received. 

Q.  Now  I  think  the  deposit  slips  generally  run 
one  day  previous  to  the  payments,  do  they? 

A.  The  entry  in  the  ledger  wouldn't  be  made 
until  the  deposit  duplicate  reached  our  San  Fran- 
cisco office. 

Q.  Here  is  deposit  slip  dated  March  19,  1951 
for  $3450.  Would  that  be  part  of  that  deposit? 

Mr.  Avakian:  The  amount,  if  I  recall,  is  dif- 
ferent. 

Mr.  Maxwell:    That  is  correct.  [76] 

Mr.  Avakian:  I  object  to  counsel  asking  leading 
questions  of  a  speculative  nature.  It  is  a  different 
date  and  different  amoimt  than  the  ledger  sheet 
shows.  The  ledger  sheet  shows  a  payment  by  one 
check.  I  don't  see  where  a  deposit  tag  in  a  lessor 
amount  could  be  representing  deposit  of  a  single 
chock  in  a  lars:er  amount. 
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Mr.  Maxwell:  If  it  doesn't,  I  am  sure  the  wit- 
ness will  tell  us. 

Q.  Now  we  are  also  on  Exhibit  39  missing  a 
deposit  tag  for  what  date,  sir,  and  in  what  amount? 

A.  The  date  was  April  16,  1951  and  the  amount 
was  $1975. 

Q.  And  there  is  no  deposit  tag  in  here  for  that 
amount,  is  there? 

Mr.  Avakian:  What  does  counsel  mean  by  ''in 
here"? 

Mr.  Maxwell :    Exhibit  26  for  identification. 

A.     There  is  no  tag. 

(Jury  admonished  and  noon  recess  taken  at 
12:00  o'clock.) 

Afternoon  Session,  March  27,  1956.  1:30  P.M. 

Defendant  present  with  counsel.  Presence  of  the 
jury  stipulated. 

MR.  WILSON 
resumes  the  witness  stand. 

Mr.  Maxwell:    You  may  examine. 

Cross  Examination 

Q.  (By  Mr.  Avakian)  :  Mr.  Wilson,  I  will  give 
you  Exhibits  38  and  39,  so  that  you  [77]  may  refer 
to  them  if  necessary.  Now  you  testified,  Mr.  Wil- 
son, that  Dr.  Kelley  had  two  accounts  with  your 
firm.  One  of  these  was  in  the  name  of  Dr.  Kelley 
and  his  wife,  is  that  right? 

A.     Dr.  Kelley  and  Mrs.  Lois  K.  Kelley. 

Q.  And  tlio  other  account  was  in  the  names  of 
Dr.  Kellev  and  his  wife  and  their  two  children? 
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A.    Yes. 

Q.     That  is  the  only  difference  between  the  two? 

A.    As  far  as  I  know  of. 

Q.  These  accounts  were  handled  in  your  San 
Francisco  office  or  your  Reno  office? 

A.    In  the  office  here. 

Q.     In  Reno?  A.    Yes. 

Q.  And  you  are  in  the  San  Francisco  office,  is 
that  right?  A.     That's  right. 

Q.  And  I  assume  your  permanent  records  are 
kept  there,  rather  than  in  Reno? 

A.  That's  right.  The  bookkeeping  is  done  in  San 
Francisco. 

Q.  What  type  of  records  does  Wilson,  Johnson 
&  Higgins  keep  with  respect  to  its  customers'  ac- 
counts ? 

A.  When  transactions  are  executed  we  send  out 
confirmation,  state  number  of  the  stock,  number  of 
shares,  number  of  securities  and  extension,  that  is, 
the  total  purchase  price. 

Q.  Is  that  confirmation  mailed  from  your  main 
office  in  [78]  San  Francisco  or  from  your  branch 
office  where  the  business  is  transacted? 

A.  It  is  mailed  from  San  Francisco  and  there 
are  many  duplicate  copies  of  that  confirmation ;  one 
to  the  bookkeeping  department  for  the  bookkeeper's 
information.  The  bookkeeping  machine  makes  the 
entries.  At  the  end  of  the  month  we  send  every 
client  a  copy  of  the  statement  for  his  disposition, 
as  of  the  end  of  the  month.  Our  books  are  audited 
annually  by  Ernest  &  Ernest. 
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Q.  Would  you  state,  for  the  information  of  the 
Court  and  jury,  what  Ernest  &  Ernest  isl 

A.     Certified  public  accountants. 

Q.     That  is  a  world-wide  accounting  firm? 

A.    Yes. 

Q.     Do  you  give  any  further  information? 

A.     I  think  that  is  all. 

Q.  I  notice  that  you  testified  that  Dr.  Kelley 
had  made  ten  payments  to  your  firm  in  connection 
with  one  of  these  accounts  which  is  reflected  by 
Exhibit  38  and  two  payments  reflected  in  the  other 
account,  Exhibit  39,  a  total  of  12  payments.  Now 
you  stated  that  you  were  unable  to  locate  the  bank 
deposit  tags  on  a  couple  of  these  transactions.  Was 
a  search  made  in  your  office  for  those  tags? 

A.     Oh  yes  there  was. 

Q.  A  total  of  three  out  of  twelve  missing  and 
the  search  [79]  failed  to  turn  them  up,  is  that 
right?  A.    Yes  sir, 

Q.  So  apparently  those  were  mislaid  or  lost  or 
something  of  that  kind?  A.     Yes. 

Q.  You  refer  to  the  fact  that  some  of  the  stock 
purchased  by  Dr.  Kelley  was  held  in  a  street  name, 
I  think  is  the  term  you  used.  Would  you  explain 
again  the  meaning  of  that  tenn? 

A.  Stocks  that  do  not  pay  dividends  frequently 
are  left  in  what  we  call  street  names;  that  is,  tlie 
name  of  the  last  owner  of  the  stock,  the  one  that 
issues  the  stock,  and  it  is  endorsed  by  that  owner 
and  the  endorsement  is  guaranteed  by  the  bank  or 
member  of  tlie  Stock  Exchange. 
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Q.  What  commonly  is  the  reason  for  leaving  it 
in  that  form  of  ownership,  rather  than  issuing  in 
the  owner? 

A.  To  avoid  cost  of  transfer.  There  might  be 
some  very  heavy  transfer  tax  involved. 

Q.  That  is,  it  Avas  a  fairly  conmion  practice  in 
the  brokerage  business? 

A.     It  is  in  some  active  accounts. 

Q.  And  actually  it  represents  a  more  convenient 
and  less  cumbersome  method  of  purchasing  and 
selling  and  transferring  securities,  is  that  right? 

A.     That's  right. 

Q.  It  is  a  considerable  convenience  to  you  in 
the  brokerage  business?  [80] 

A.  It  cuts  down  our  booldveeping,  is  just  as  sat- 
isfactory. It  also  permits  the  client,  when  he  had 
decided  to  sell  next  week,  the  stock  might  be  back 
in  some  transfer  office. 

Q.  So  if  you  receive  the  order  to  sell  and  de- 
sire to  sell  promptly,  you  can  sell  more  rapidly  if 
the  stock  is  held  in  a  street  name  than  if  it  were 
registered  in  the  name  of  the  owner? 

A.  If  you  have  it  registered  in  the  owner,  the 
certificate  is  on  hand.  The  stock  in  a  street  name 
doesn't  require  that. 

Q.  And  that  frequently  means  it  can  be  sold 
more  rapidly,  isn't  that  right? 

A.  There  is  not  much  difference  if  stock  is  on 
hand. 

Q.  Suppose  I  am  one  of  your  hypothetical 
clients 
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Mr.  Maxwell:  I  object  to  making  him  an  expert 
witness  on  this  particular  phase  and  asking  for  his 
conclusion.  He  is  here  to  testify  to  the  records  we 
have. 

The  Court:  We  started  out  to  get  explanation 
of  street  name  and  I  think  we  have  it. 

Mr.  Avakian:  I  just  want  to  make  it  clear.  The 
direct  examination  introduced  this  idea  of  not  regis- 
tering this  stock  in  Mr.  Kelley 's  name.  I  would 
like  to  make  clear  to  the  juiy  the  convenience  in- 
volved in  using  a  street  name,  and  it  is  for  that 
purpose  and  I  would  like  to  complete  with  one  or 
two  questions. 

The  Court:  The  Court  understands.  Let  us  have 
the  question.   [81] 

Q.  Mr.  Wilson,  if  a  client  says  to  sell  some  se- 
curities he  owns  and  in  his  omti  name  and  his 
possession,  they  may  be  in  a  safe  deposit  box  at 
the  bank,  and  before  you  can  sell  those,  he  would 
have  to  leave  his  activities  or  business  and  go  to  the 
safety  deposit  box  to  get  them  personally,  whereas, 
if  they  were  held  in  a  street  name,  they  could  be 
sold  immediately,  is  that  right? 

Mr.  Maxwell:  That  calls  for  opinion.  No  foun- 
dation. Assumes  facts  not  in  evidence  by  any 
stretch  of  the  imagination  in  this  case. 

The  Court:    Objection  sustained. 

Mr.  Avakian:    I  think  that  is  all. 

Redirect  Examination 
Q.     (By  Mr.  Maxwell)  :    Your  clients  do  not  in- 


United  States  of  America  91 

(Testimony  of  Russell  H.  Wilson.) 
dicate  to  you  their  purpose  for  having  stocks  regis- 
tered in  street  names,  do  they,  ordinarily? 

A.     No. 

Mr.  Maxwell:    That's  aU. 

(Witness  excused.) 

HOWARD  A.  BENNETT 

a  witness   on  behalf  of  the  plaintiff,   being   duly 
sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Maxwell) :  Will  you  state  your 
name,  please?  A.    Howard  A.  Bennett. 

Q.    Where  do  you  reside,  Mr.  Bennett?  [82] 

A.     I  live  in  Oakland,  California. 

Q.    What  is  your  occupation,  sir? 

A.  I  am  secretary  to  Mr.  Van  Strum  of  Van 
Strum  &  Towne  Investment,  Inc. 

Q.  Do  you  have  anything  to  do  with  Technical 
Fund? 

A.  Van  Strum  &  Towne  Investment  Inc.  man- 
ages Van  Strum  &  Towne  Fund  Inc.,  which  is,  I 
will  not  say  successor,  but  a  new  designation  for 
Technical  Fund. 

Q.  And  the  Technical  Fund  is  incorporated  and 
is  a  corporation? 

A.  It  is  a  mutual  investment  fund,  or  was  the 
Van  Strum  &  Towne  Fund,  just  the  same. 

Q.  Then  can  you  explain  a  little  bit  what  a  mu- 
tual investment  company  is  ? 

A.    Well,  it  is  a  corporation,  whose  business  is 
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the  holding  of  securities  of  various  corporations  in 

America. 

Q.  And  does  the  corporation  itself  issue  shares 
and  sell  stock?  A.    Yes,  it  does. 

Q.  Now  you  were  asked  to  bring  today  records 
pertaining  to  the  ownership  of  shares  in  Technical 
Fund,  Inc.,  by  Dr.  Wayne  P.  Kelley.  Did  you 
bring  those  records? 

A.     I  have  such  records  as  requested. 

Q.  Did  you  also  bring  checks  in  i)ayment  of 
dividends?  A.     I  brought  checks. 

Q.  Then  I  wonder  if  you  would  give  me  the 
checks  for  dividends  on  the  account.  Now  you  have 
handed  me  two  different  groups  of  [83]  checks, 
both  of  them  having  Technical  Fund  Inc.  at  the 
top.  Can  you  tell  me  the  difference  between  the 
two? 

A.     Yes,  one  here  in  Mrs.  Kelley's  name 

Q.  And  this  first  group  of  checks  which  you 
have  handed  me,  in  what  name  do  they  appear? 

A.  Mrs.  Lois  K.  Kelley,  Wayne  T.  Kelley, 
James  Leighton  Kelley,  as  joint  tenants. 

Q.  And  these  represent  dividends  paid  to  Dr. 
Kelley,  or  to  the  persons  named  as  payees  on  the 
check?  A.     That  is  right. 

Q.     For  the  period  12-30-1951  to  12-30-1952? 

A.    Yes  sir,  they  do. 

Mr.  Maxwell:  I  ask  that  tliese  be  marked  gov- 
ernment's next  in  order  and  offer  tliom  in  evidence. 

The  Court:  Do  you  offer  both  groups  of  checks 
together  ? 
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Mr.  Maxwell:  No,  your  Honor,  I  am  going  to 
offer  the  other  group  separate. 

Mr.  Avakian:  We  have  no  objection,  your  Honor. 

The  Court:  The  offer  will  be  received  and 
marked  Exhibit  40  on  the  part  of  the  government. 

Q.  Now  the  second  group  of  checks  which  you 
have  handed  me,  are  they  all  in  the  name  of  Wayne 
P.  Kelley? 

A.  And  Mrs.  Kelley.  Some  of  them  have  the 
children  on  and  one  has  Mrs.  Phyllis  Kelley  on  it. 

Q.     Phyllis  I.  Kelley?  A.    Phylhs  I.  Kelley. 

Q.     Are  they  payable  to  different  persons? 

A.  No.  According  to  the  records,  I  was  able  to 
determine  the  way  which  this  dividend  came  in. 
There  was  a  confusion  the  way  the  dividend  came 
in  on  the  shares  on  which  the  dividend  was  deter- 
mined and  in  the  case  of  the  Phyllis  check  for  $10, 
we  deposited  the  check  to  Phyllis  and  Wayne 
Kelley,  et  al.  That  is  out  of  the  dividend  of  Wayne 
P.  Kelley. 

Mr.  Maxwell:  I  offer  this  group  of  checks  as 
government's  next  in  order. 

Mr.  Avakian:  Your  Honor,  with  the  exception 
of  the  check  to  Mrs.  Phyllis  I.  Kelley,  we  have 
objection  to  her.  As  to  that,  we  object  on  the 
ground  no  proper  foundation  laid  to  admit  that 
check  in  this  case. 

The  Court:    The  dividend  check? 

Mr.  Avakian:  Yes.  We  are  not  concerned  about 
the  ten  dollars  but  possible  implication  that  might 
be  drawn  from  it  and  until  proper  foundation  is 
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laid  we  would  object  to  that;  otherwise,  we  have 

no  objection  to  the  rest. 

Mr.  Maxwell:  I  think  the  witness  testified  in 
the  name  of  Phyllis  I.  Kelley  in  error. 

A.  I  have  a  subsequent  check,  $852.50,  which 
covers  the  $10  plus  $843.60. 

Mr.  Avakian:    Where  is  that  check  *?  [85] 

A.  It  is  a  copy  of  our  dividend  accountings.  We 
are  getting  into  another  subject. 

Mr.  Avakian :  I  think  that  makes  it  all  the  more 
clear  this  check  is  immaterial,  should  not  be  ad- 
mitted in  this  group. 

The  Court:  Well,  it  is  difficult.  Objection  over- 
ruled. 

Mr.  Maxwell:  May  I  point  out  the  $843.60  is 
right  on  top  of  the  checks. 

Mr.  Avakian:  I  understood  he  had  a  different 
check. 

A.  I  have  a  large  group.  I  do  have  subsequent 
check. 

Mr.  Avakian:  It  appears  the  $10  is  included  in 
the  $843.60  and  would  be  erroneous  duplication. 

The  Court:  That  is  my  understanding,  counsel; 
the  record  is  clear  on  it. 

Mr.  Avakian:     Thank  you. 

The  Court:  The  offer  will  be  received  in  evi- 
dence as  government's  Exhibit  41. 

Q.     Did  you  bring  some  other  checks? 

A.  Yes,  I  have  checks  on  wliat  is  called  Tech- 
nical Fnnd  Distributors. 

Q.    ATliat  are  those  checks? 
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A.  Now  we  get  into  the  subject  of  reinvestment 
on  this.  Dr.  and  Mrs.  Kelley's  reinvestment  of  their 
dividends  and  disbursed  into  additional  shares  as 
dividends  became  available  and  when  [86]  the  divi- 
dends were  accumulated  at  the  end  of  the  quarterly 
period,  they  were  issued  additional  shares  and 
there  was  always  a  certain  amount  which  would 
be  less  than  a  share  and  a  check  was  issued  for  that. 

Q.  What  was  left  over  from  investment  of  divi- 
dends'? A.     That  is  correct. 

Q.  First,  sir,  give  us  the  authorization  of  Dr. 
Kelley  and  Lois  Kelley  to  make  the  reinvestment 
of  the  dividends.  Do  you  have  those  with  you? 

A.  I  have  some  photostatic  copies  of  records  in 
the  bank. 

Q.     These  are  in  the  Crocker  National  Bank? 

A.     That  is  correct. 

Q.    Did  the  Crocker  Bank  make  the  photostat? 

A.     They  did. 

Q.     They  handed  to  you  these  photostats? 

A.     That  is  correct. 

Mr.  Avakian:  We  have  no  objection  as  to  the 
authenticity,  your  Honor. 

Mr.  Maxwell:  I  will  offer  these  as  government's 
Exhibit  next  in  order. 

The  Court:    Wliat  do  you  mean  by  "these"? 

Mr.  Maxwell:  They  are  dividend  reinvestment 
orders  issued  to  the  Technical  Fund  and  Technical 
Fund  Distributors  and  signed  by  the  owners  of 
the  shares,  Wayne  P.  Kelley,  Mrs.  Lois  K.  Kelley, 
etc. 
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The  Court:  That  was  the  authority  given  to  the 
firm  by  certain  of  the  Kelley  family,  authorizing 
reinvestment  ? 

Mr.  Maxwell:  Yes,  distribution  of  additional 
shares. 

Mr.  Avakian:  We  have  no  objection  to  these 
being  received  in  evidence,  your  Honor. 

The  Court :  The  offer  will  be  received  in  evidence 
as  government's  Exhibit  42. 

Q.  Now  then,  as  I  understand  it,  you  reinvested 
these  dividends  paid  to  Dr.  Kelley  and  the  other 
account  holders  during  the  years  1950,  1951  and 
1952  ?  A.     That  is  correct. 

Q.  And  in  that  investment  you  have  the  fraction 
left  over;  in  other  words,  the  share  would  be  so 
much  and  the  dividend  wouldn't  come  out  even? 

A.     That  is  correct. 

Q.  And  these  individual  checks  which  you  have 
are  the  checks  for  the  fractions  ^ 

A.     That  is  right. 

Q.  May  I  have  those  please?  These  are  broken 
down  in  accordance  with  account  of  Lois  K.  Kelley, 
Wayne  P.  Kelley,  James  Leighton,  one  account, 
and  the  other  accomit,  Wayne  P.  Kelley,  James 
Leighton  and  Lois  K.  Kelley,  the  only  difference 
between  the  two  is  that  Mrs.  Lois  K.  Kelley  comes 
first  on  one  and  Wayne  P.  Kelley  comes  first  on  the 
other?  [88]  A.     That  is  correct. 

Mr.  Maxwell:  I  will  offer  these  two  groups  of 
checks  as  srovemment's  exhibit  next  in  order,  one 
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pertaining  to  Lois  K.  Kelley  as  the  first  exhibit, 

your  Honor. 

Mr.  Avakian:  We  have  no  objection  to  these.  I 
do  not  recall  in  what  order.  One  gi^oup  has  the  name 
of  Wayne  Kelley  and  the  other  Lois  Kelley. 

Mr.  Maxwell:    Lois  Kelley  first. 

The  Court:  The  group  of  checks  in  the  name  of 
Lois  Kelley  will  be  received  as  govermnent's  Ex- 
hibit 43.  Check  in  the  name  of  Wayne  Kelley  as 
first  in  order,  will  be  received  in  evidence  as  govern- 
ment's Exhibit  44. 

Q.  Now,  Mr.  Bemiett,  have  you  brought  with  you 
today  copies  of  your  purchase  orders;  in  other 
words,  orders  for  purchase  of  stock? 

A.  Yes;  I  might  point  out  the  ones  that  are  my 
brokers. 

Q.     But  they  are  out  of  your  original  records'? 

A.     They  are  out  of  my  original  records. 

Q.  May  I  have  those  orders.  You  have  handed 
me  actually  two  separate  groups  of  these.  You  have 
them  separated  by  brokers? 

A.  Yes,  this  order  of  July  24,  1952  was  made 
througli  George  McKaig  &  Company.  These  others 
are  my  brokers,  AVilson,  Johnson  &  Higgins. 

Mr.  Maxwell :  I  will  offer  these  purchase  orders 
as  [89]  government's  exhibit  next  in  order. 

Mr.  Avakian:  We  have  no  objection  to  these, 
your  Honor. 

The  Court:  They  will  be  received  as  govern- 
ment's Exhibit  45  in  evidence. 

Q.    Now,  Mr.  Bennett,  do  you  also  have  any  doc- 
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uments  which  show  the  number  of  shares  purchased 

in  consequence  of  the  reinvestment  of  dividends'? 

A.  We  have  the  history  of  the  account  which 
are  in  the  files  of  the  Crocker  National  Bank,  their 
ledger  sheet  and  shows  the  shares. 

Q.     They  show  acquisition  of  shares  as  made  ? 

A.  They  do  not  differentiate  between  those  rein- 
vested and  those  that  are  outright  purchase. 

Q.    For  what  period?  A.    These  ledgers? 

Q.    Yes. 

A.  One  begins  on  June,  1950  and  the  last  date 
here,  sho\ving  the  balance  of  June,  1953. 

Q.    May  we  take  these  apart  ? 

A.  You  may.  This  second  account  starts  in  No- 
vember of  1952. 

Q.  Will  you  place  them  in  proper  order?  Where 
did  you  secure  these  photostats,  Mr.  Bennett  ? 

A.     From  the  Crocker  Anglo  National  Bank. 

Q.  And  the  Crocker  Anglo  National  Bank  keep 
them  as  part  of  their  records  and  part  of  your 
records?  [90] 

A.     They  were,  and  are,  custodian  of  the  records. 

Mr.  Maxwell:  I  will  offer  these  two  groups  of 
photostatic  copies  of  ledger  sheets,  first  one  start- 
ing with  the  name  of  Lois  K.  Kelley  and  second 
starting  with  name  of  Wayne  P.  Kelley.  May  I 
amend  my  offer  to  exclude  any  entries  on  those 
sheets  which  might  relate  to  the  year  1953. 

The  Court:  Very  well,  the  offer  of  photostats, 
beginning  with  Lois  K,  Kelley  first  in  order,  mil 
be  received  in  evidence  as  government's  Exhibit  46. 
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The  group  having  the  name  of  Wayne  P.  Kelley 
first  in  order  will  be  admitted  as  government's  Ex- 
hibit 47,  subject  to  the  restriction  stated  by  counsel. 

Mr.  Avakian :  May  I  make  this  inquiry  ?  May  it 
be  understood,  with  respect  to  all  of  this  informa- 
tion, we  may  have  the  right  to  move  to  strike,  as 
was  the  ruling  of  the  Court  in  connection  with 
prior  offers,  and  not  have  to  make  objection  each 
time. 

The  Court:  The  motion,  of  course,  can  be  made 
by  counsel  at  any  time  he  sees  fit. 

Mr.  Avakian:  I  just  want  it  understood  that,  in 
view  of  your  Honor's  ruling  on  the  beginning  group 
of  exhibits,  that  related  type  of  evidence,  I  wanted 
to  make  it  clear  in  the  record  that  they  are  going 
in  in  deference  to  that  ruling  and  we  would  like 
to  reserve  the  right  to  strike  out  any  of  the  [91] 
evidence  of  this  type. 

The  Court :  It  is  the  understanding  of  the  Court 
that  you  have  reserv^ed  the  same  objection  to  the 
same  type  of  proof. 

Mr.  Avakian :    Thank  you,  your  Honor. 

Q.  Mr.  Bennett,  you  have  some  more  documents, 
shoAving  the  reinvestment  of  dividends  in  shares, 
such  as  perhaps  carbon  copies  of  papers? 

A .  Yes,  I  have  the  copy  of  checks  sent  out  to  the 
Teclmical  Fund  Distributors.  I  am  missing  two 
copies,  that  would  be  the  two  orders. 

Q.  May  I  have  those.  First,  would  you  explain 
what  information  is  on  these  sheets'? 
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Mr.  Avakian:  Your  Honor,  may  ^YC  see  tlicm 
first? 

Mr.  Maxwell :  I  just  want  to  find  out  what  they 
are,  but  I  do  not  want  the  witness  to  read  anything, 
just  general  information. 

A.  These  show  amount  of  dividend  and  price  at 
which  the  reinvested  new  shares  would  be  carried 
per  share  and  total  and  the  last  figure  indicates  the 
excess  amount. 

Q.  And  that  refers  to  the  checks  that  go  back 
to  the  fraction  checks,  is  that  correct? 

A.     That  is  correct. 

Mr.  Maxwell:  At  this  time  I  will  offer  in  evi^ 
dence  Technical  Fund  papers  as  described  hy  the 
witness,  showing  information  as  to  reinvestment  of 
dividends.  [92] 

Mr.  Avakian:  We  have  no  objection  to  these  be- 
ing received  in  evidence,  reserving  our  right  to 
strike. 

The  Court :  The  offer  will  be  received  in  evidence 
as  Government's  Exhibit  48. 

Q.  Now,  Mr.  Bennett,  do  your  records  which  you 
produce  here  in  court.  Exhibits  40  to  48,  do  they 
show  the  amoimt  of  stock  purchased  by  Dr.  Kelley 
or  his  wife,  in  dollars  and  cents,  during  the  year 
1949? 

A.     There  were  no  transactions  in  1949. 

Q.     During  the  year  1950? 

A.  Yes,  sir,  the  sales  and  the  other  duplicates 
indicate  the  reinvested  value. 

Q.     Let  us  break  this  down  to  an  original  invest- 
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ment  which  came  from  the  stockholders. 

A.     That  is  correct. 

Q.  And  the  reinvestment  of  dividends  from  the 
original  investment,  is  that  the  way  it  was  ? 

A.  The  reinvested  shares  originate  from  the 
dividends  and  distributions,  yes. 

Q.  First,  can  you  look  at  your  records  and  tell 
me  the  amount  of  purchase,  original  purchase,  in 
1950? 

A.  Do  you  wish  that  in  total  amounts  or  in 
orders  ? 

Q.  Total  amount.  The  total  cost  of  original  pur- 
chase of  Technical  Fund  stock  by  Dr.  Wayne  P. 
Kelley  and  Lois  K.  Kelley  in  the  account  for  the 
year  1950.  [93] 

A.  In  the  two  accounts,  that  is,  Wayne  P.  Kel- 
ley and  Lois  K.  Kelley  and  Lois  K.  Kelley  and 
Wayne  P.  Kellej^,  there  were  8640  shares,  at  a  cost 
of  $79,880.92. 

Q.  Now  what  did  the  doctor  receive  in  the  way 
of  dividends  during  that  year  ? 

A.  By  the  doctor,  you  mean  in  both  accounts 
we  are  referring  to? 

Q.    Yes,  sir. 

A.  There  was  a  total  distribution  of  $4,697  for 
the  year  ended  1950. 

Q.     Of  that  amount,  how  much  was  reinvested? 

A.    $4,676.86. 

Q.  Then  at  the  end  of  the  year  do  you  have  the 
doctor's  total  investment  in  Technical  Fund  stock, 
cost  value? 
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A.  Speaking  in  dollars,  his  purchases  and  his 
reinvestments  for  the  year  totals  $84,557.78. 

Q.  Now  for  that  year  on  the  di^ddends,  were  the 
dividends  wholly  from  income  of  the  corporation, 
or  were  they  in  part  a  capital  gain,  that  is,  divi- 
dends resulting  from  this  sale  of  stock  by  the  com- 
pany? A.     Speaking  of  1950? 

Q.    Yes,  sir. 

A.  Of  the  total  $4,697,  $3,998.20  was  what  we  call 
from  so-called  income  or  investment,  and  the 
$698.80  was  dividends  from  capital  gains,  a  $198 
gain.  [94] 

Q.  Now  I  notice  there  was  some  $21  dividends 
received  in  1950  which  were  not  reinvested,  is  that 
right? 

A.     $20.14  was  not  reinvested. 

Q-     And  what  happened  to  that  money? 

A.  Those  are  the  checks  which  we  have  just  seen. 
They  were  cashed. 

Q.    "Were  all  those  checks  cashed? 

A.    All  which  checks? 

Q.  Well,  speaking  of  the  checks  for  the  fraction 
of  the  leftover  shares. 

Q.     Are  we  speaking  for  all  years  now? 

Q.    Yes,  Exhibits  43  and  44. 

A.  No,  in  some  cases,  not  in  1950  but  in  the 
other  two  years,  those  fractions  were  sent  in  with 
supplemental  orders  to  make  up  one  share. 

Q.  So  in  some  cases  those  checks  would  be  re- 
turned, together  with  additional  funds  ? 

A.    That  is  coiTect. 
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Q.    Did  that  happen  in  1950  ? 

A.     That  did  not  happen  in  1950. 

Q.  In  the  year  1951,  at  the  end  of  that  year,  can 
you  tell  me  how  many  shares  of  stock  of  Technical 
Fund,  Inc.  were  held  by  Dr.  Kelley  ? 

A.  I  will  have  to  do  some  adding  here.  I  have 
my  1951  figures  separate  from  1950.  [95] 

Q.  Will  you  give  me  just  the  amoiuits  acquired 
first  during  the  year  1951. 

A.  For  1951  there  were  4425  shares,  totalling 
$45,088.05  purchased  and  491  shares  are  reinvest- 
ment, dividend  distribution. 

Q.     There  was  an  additional  491  shares? 

A.     Yes,  as  result  of  reinvestment  of  dividends. 

Q.     How  much  was  the  investment  of  those? 

A.     $4564.33. 

Q.  And  then  what  would  be  the  total  amount  the 
doctor  invested  in  Technical  Fund  stock  in  the  year 
1951?  A.     $49,652.38. 

Q.  Now  were  there  any  sales  during  1951  of 
1950  stock,  which  I  think  you  said  was  $84,557.78? 

A.     There  were  no  sales  in  1950,  no  sales  in  1951. 

Q.  This  49  thousand  would  be  additional  to  that 
amount,  is  that  correct  ?  A.     That  is  correct. 

Q.  What  was  the  total  amount  of  dividends  in 
1951?  A.    $4,557.83. 

Q.  And  how  much  of  that  was  invested.  I  think 
you  said  some  $4,568.33  invested,  is  that  correct? 

A.  That  is  correct  figure  from  the  account,  but 
out  of  the  dividends  of  $4,557.83,  $4,541.32  was  re- 
invested and  $21.01  was  added  to  the  dividend. 
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Q.  $21.01,  that  would  be  the  fraction  checks, 
plus  additional  [96]  amounts,  is  that  correct? 

A.     That  is  right. 

Q.  And  how  much  of  the  dividends  which  were 
paid  in,  $4557.83,  were  so-called  income  and  how 
much  were  capital  gain? 

A.  $2155.68  were  dividends  from  investments  in- 
come, or  so-called  income,  as  you  call  it,  and  the 
dividend  from  capital  gains  on  sales  of  the  securities 
by  the  company  Avas  $2402.15. 

Q.  Now  let  us  go  to  1952.  How  many  shares  were 
purchased  during  1952  ? 

A.  2,575  were  purchased  from  George  McKaig, 
previously  mentioned,  for  a  total  of  $25,003.25. 

Q.    Were  there  any  sales  during  the  year  1952? 

A.     There  were  no  sales. 

Q.  So  this  would  be  in  addition  to  the  amount 
purchased  in  the  years  1950  and  1951? 

A.  That's  right.  Now  we  have  mentioned  just 
the  purchases. 

Q.  Yes,  that  is  correct.  Then  what  Avere  the  divi- 
dends? How  many  shares  were  purchased  by  rein- 
vestment dividends  ? 

A  On  both  accounts  there  were  671  shares,  total- 
ling $6,001.93. 

Q.  And  that  would  give  you  the  total  amount  of 
purchase  for  the  year  1952  of  how  much? 

A.     $31,005.18. 

Q.  What  was  the  amount  of  dividends  paid  dur- 
ing the  year  1952? 

A    Dividends  and  distributions  totalled  $5,970.48. 
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Q.  And  were  tliose  dividends  all  used  to  reinvest 
in  stock  shares? 

A.    Yes,  the  bulk  of  them  were. 

Q.  I  notice  those  are  less  than  the  value  of  in- 
vestment. 

A.  Well,  there  was  $31.45  that  was  added  to  the 
dividend. 

Q.  In  that  year  the  total  of  all  the  dividends 
was  used  to  purchase  shares,  plus  $31.45  ? 

A.     That  is  correct. 

Q.  Of  the  dividends  of  $5,970.48,  how  much  was 
ordinary  income?  A.    $2635.02. 

Q.    And  how  much  was  capital  gains? 

A.     There  were  no  capital  gains. 

Q.  Now  you  have  dividends  of  $5970.48;  ordi- 
nary, $2635.02,  what  were  the  balance? 

A.  Well,  the  balance  of  $3335.46  was  distribu- 
tion of  paid-in  surplus. 

Q.  Where  do  you  get  your  information  with  re- 
spect to  the  difference  in  dividends  and  amounts 
between  ordinary  income  and  capital  and  distribu- 
tion of  paid-in  surplus? 

A.  On  a  per  share  basis,  as  a  matter  of  record. 
I  also  have  the  quarterly  per  share  amount  dis- 
tributed. 

Q.  You  have  this  as  a  portion  of  your  record 
which  shows  the  break-down  between  these  different 
items  of  the  dividends  ? 

A.  Yes,  I  have  copies  here.  Working  baclavard, 
we  have  at  the  conclusion  of  1952,  same  as  of  1951, 
I  couldn't  find  the  one   [98]  for  1950,  however,  I 
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have  a  copy  of  the  quarterly  report  that  does  give 

the  amounts  for  the  last  two  quarters  of  1950. 

Q.  May  I  have  those?  Do  you  recall  w^hen  the 
first  purchase  of  stock  was  in  these  accounts? 

A.  According  to  my  records,  in  June,  1950  — 
June  21,  1950. 

Q.  Then  would  any  of  these  statements  prior  to 
the  one  of  September,  1950,  have  any  application? 

A.  No.  The  purchases  in  June  of  1950  were  after 
the  stock  record  date  and  therefore  Dr.  and  Mrs. 
Kelley  got  no  di\ddends  for  the  end  of  June,  1950. 

Q.     The  first  dividends  would  be  September? 

A.     That  is  correct. 

Mr.  Maxwell:  I  will  oifer  these,  shoAving  divi- 
dend distribution  for  the  latter  end  of  the  year 
1950  and  for  the  years  1951  and  1952. 

Mr.  Avakian:    We  have  no  objection. 

The  Court:  The  offer  mil  be  received  in  evi- 
dence as  government's  Exhibit  49. 

Q.  Mr.  Bennett,  you  said  something  about  paid- 
in  surplus.  The  1st  dividends  of  1952  are  ordinary 
income.  Would  you  explain  that? 

A.  Paid-in  surplus  is  return  of  investment,  as 
far  as  the  corporation  goes.  The  ultimate  result  is 
a  reduction  of  the  shareholder's  share  cost  at  that 
time. 

Q.  In  other  words,  distribution  of  capital  of  the 
corporation  of  stock?  [99] 

A.     That  is  correct.    That  is  return  of  capital. 

Mr.  Maxwell:     I  have  no  further  questions. 


United  States  of  America  107 

(Testimony  of  Howard  A.  Bennett.) 

Cross  Examination 

Q,  (By  Mr.  Avakian) :  Mr.  Bennett,  I  believe 
you  have  Exhiliits  40  to  48  before  you,  is  that  cor- 
rect, all  the  exhibits  you  presented? 

A.     I  have 

Q.  Let  me  give  you  49  also.  I  wish  you  would 
refer  to  Exhibit  40,  a  group  of  dividend  checks. 

A.     Yes,  I  have  40. 

Q.  Will  you  examine  the  endorsements  on  those 
checks'?  Would  you  tell  me,  from  your  examina- 
tion, if  it  is  true  that  those  were  all  reinvested  by 
either  returning  the  checks  to  your  company  or 
leaving  them  with  you? 

A.  May  I  remove  the  staple  on  these  to  examine 
the  endorsements? 

Q.  Is  that  necessary  ?  See  if  you  can  do  it  with- 
out. 

A.  Yes,  these  here,  for  instance.  Exhibit  40, 
were  not. 

Q.  So  the  checks  were,  in  fact,  deposited  by  the 
Kelleys  in  their  own  bank  account,  is  that  correct? 

A.  They  went  back  to  the  Crocker  Bank,  so  then 
the  bank  handled  each  for  reinvestment. 

Q.  That  is  also  true  of  checks  in  Exhibit  41,  is 
it  not,  Mr.  Bennett?  A.     That  is  correct. 

Q.  Referring  now  to  Exhibit  43.  I  believe  you 
testified  the  [100]  checks  in  that  group  represented 
the  fractional  portions  of  the  dividends  which  were 
not  used  in  purchasing  shares  because  there  was 
a  little  bit  left  over?  A.     That  is  correct. 
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Q.     AYoulcl  you  examine  the  cliecks  in  that  group  ? 

A.     Speaking  of  Exhibit  43? 

Q,  Are  those  the  checks  in  which  Lois  Kelley's 
name  is  shown?  A.     That  is  Exhibit  43. 

Q.  Would  you  examine  the  checks,  beginning 
with  April  3,  1951  and  running  through  to  Decem- 
ber 30,  1952,  and  tell  me  if  it  is  not  true  that  those 
were  likewise  returned  directly  for  reinvestment? 

A.     Which  ones  did  you  wish? 

Q.  I  believe  April  3,  1951  is  the  first  one  in  the 
category  I  mentioned. 

A.     The  first  one  is  January  16,  1951. 

Q.     Beginning  with  April  3,  1951. 

A.  That  is  right.  iVpril  3rd  is  for  13  cents.  That 
indicates  reinvestment  here. 

Q.  And  all  of  the  rest  of  the  checks  subsequent 
to  that  date,  running  to  the  end  of  1952  in  that 
exhibit,  likewise  were  returned  for  reinvestment, 
were  they  not? 

A.     I  will  have  to  refer  to  the  year. 

Q.  Would  it  help  you  to  look  at  the  endorse- 
ment? 

A.  Not  necessarily.  This  one  is  for  56  cents, 
the  end  of  June.    That  was  cashed. 

Q.     What  date  is  that? 

A.     Tlie  end  of  June,  56  cents;  it  was  cashed. 

Q.     What  year?  A.     1951. 

jNIr.  Maxwell :    What  exhibit  are  you  referring  to  ? 

A.  Exlii])it  43.  We  started  out  with  the  second 
check,  13  cents,  in  A])ril. 
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Q.  I  direct  your  attention  to  the  next  check, 
January  8,  1952. 

A.  Yes,  that  was  sent  back  with  supplemental 
amount. 

Q.  "Will  you  look  at  all  the  remaining  checks 
for  1952?  A.     That  is  correct. 

Q.     Those  Avere  all  reinvested? 

A.    Yes,  in  1952. 

Q.  Would  you  look  at  1952  checks  in  Exhibit  44, 
which  are  checks  on  which  Wayne's  name  appears 
first,  and  tell  me  whether  those  were  all  reinvested? 

A.  Yes,  March  31,  1952,  in  amount  of  $4.06, 
Avas  handed  for  reinvestment,  as  was  June  30th  for 
20  cents,  September  30th  for  $5.00,  a  year  end  one, 
$2.09. 

Q.     January  8,  1952,  also  ? 

A.  Yes.  That  actually  results  from  the  end  of 
the  year  1951,  and  that  was  also  reinvested. 

Q.  Now  with  regard  to  the  purchases  which 
were  made  in  each  of  these  years  —  first,  did  you 
give  a  total  number  of  shares  and  [102]  total  num- 
ber of  amounts — the  amoimt  purchased  in  1952  was 
purchased  through  George  McKaig  Company,  is 
that  right? 

A.  W^e  have  the  orders  here  yes,  2575  shares 
were  purchased  through  George  McKaig  Company. 

Q.  As  to  1950  and  1951  purchases,  those  were 
made  through  W^ilson,  Johnson  &  Higgins,  were 
they  not?  A.     That  is  correct. 

Q.  And  the  money  came  to  you  through  that 
brokerage  firm?  A.     That  is  correct. 
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Q.  That  wasn't  money  coming  directly  from  Dr. 
Kelley?  A.     No. 

Mr.  Avakian:  Your  Honor,  so  there  will  be  no 
confusion,  I  would  like  to  call  the  jury's  attention 
to  the  fact  that  the  amounts  of  money  specified  in 
the  exhibits  relating 

Mr.  Maxwell:    He  can  argue  the  case. 

Mr.  Avakian:  There  are  large  amounts  floating 
around  here  and  that  is  improper 

Mr.  Maxwell:    I  object  to  the  remarks  of  counsel. 

The  Court:  This  testimony  was  offered  and  you 
did  not  make  an  objection  at  that  time.  I  do  be- 
lieve it  is  out  of  place  to  exhibit  an  argument  to  the 
jury. 

Q.  Now,  Mr.  Bennett,  I  wasn't  able  to  follow 
exactly  the  addition  which  you  gave  in  your  direct 
examination.  Would  you  refer  to  your  records,  I 
believe  they  are  in  Exhibit  48,  which  [103]  show 
the  purchase  in  1951,  and  particularly  to  the  di\i- 
dends  and  to  the  shares  purchased  mth  dividends. 

A.     I  have  Exhibit  48  in  front  of  me  now. 

Q.  Do  you  have  the  data  in  regard  to  the  year 
1951?  Perhaps  you  may  have  been  using  other 
memorandum  in  your  possession. 

A.  I  might  call  attention  to  the  fact  that  these 
copies  in  Exhibit  48  are  duplicates  or  trix)licates, 
referred  to  in  the  exhibits. 

Q.  Would  you  refer  specifically  to  the  amoimt 
of  dividends  for  1951  and  the  amount  of  shares 
purchased  by  reinvestment  through  dividends  in 
1951,  and  perhaps  I  can  straighten  out  my  views. 


United  States  of  America  111 

(Testimony  of  Howard  A.  Bennett.) 

A.     What  do  you  wish  me  to  refer  to  now? 

Q.  What  is  the  total  amount  of  dividends  for 
that  year? 

A.  For  the  year  ending  December  31,  1951, 
$4,557.83  of  dividends  and  distribution. 

Q.  And  what  w^as  the  amount  of  money  rein- 
vested ? 

A.     $4,541.32,  phis  supplemental  $23.01. 

Q.  Thank  you  very  much.  Referring  again  to 
Exhibit  48,  you  stated  that  there  were  sheets  for 
two  quarters  missing?  A.     That  is  correct. 

Q.  You  didn't  give  the  description  of  sheets 
missing.    What  type  of  sheets  are  they? 

A.  They  are  the  duplicate  or  triplicate  entitled, 
"Di^ddends  to  Reinvest,"  with  a  couple  of  checks 
in  Exhibits  44  and  43. 

Q.  Have  you  made  a  search,  or  had  a  search 
made,  in  your  office?  [104] 

A.  I  looked  for  them.  I  compiled  the  informa- 
tion myself. 

Q.     Those  two  were  lost  and  missing? 

A.     Those  two  I  couldn't  find. 

Q.  And  I  take  it  you  made  an  extensive  search 
for  them  to  satisfy  yourself  there  was  no  x^oint  in 
looking  further?  A.     That  is  correct. 

Q.  You  also  talked  about  not  being  able  to  find 
the  tax  status  form  for  1950? 

A.     That  is  correct. 

Q.     That  is  with  respect  to  Exhibit  49? 

A.  I  did  see  the  quarterly  forms,  which  were 
broken  down. 
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Q.  But  you  did  find  those  forms  for  1951  and 
1952,  but  could  not  find  them  for  1950? 

A.     I  could  not. 

Q.     So  that  is  another  document  which  you  lost? 

A.     That  is  right. 

Q.  With  respect  to  the  distribution  of  paid-in 
surplus  in  1952,  I  believe  you  said  the  amount  of 
that  was  $3335.46?  A.    Yes. 

Q.  Is  it  true,  Mr.  Bennett,  that  payment  of  that 
amoimt  in  the  form  of  a  dividend 

A.     I  called  it  a  distribution,  sir. 

Q.  I  think  you  are  right.  The  payment  of  that 
as  a  distribution  represents  a  tax-free  return  of 
capital  to  the  investor? 

A.  May  I  read  that  portion  out  of  the  tax  form? 
It  may  make  it  [105]  clear. 

Q.     That  is  part  of  49?  A.     Yes. 

Q.     If  you  please. 

A.  It  says:  "The  amounts  showns  in  the  last 
column  were  distributions  from  paid-in  surplus. 
Since  they  therefore  are  to  be  considered  a  return 
from  capital  they  are  non-taxable,  and  do  not  have 
to  be  included  in  Form  1040." 

Redirect  Examination 

Q.  (By  Mr.  MaxAvell) :  Mr.  Bennett,  about  how 
many  records,  pieces  of  paper,  did  you  bring  here 
this  morning?  A.     That  would  be  a  guess,  sir. 

Q.     AVell,  make  your  best  guess. 

Mr.  Avakian:  Your  Honor,  they  are  in  evidence, 
he  can  count  them. 
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The  Court:    He  is  trying  to. 

Q.  About  how  many  pieces  of  paper  did  you 
bring  ? 

Mr.  Avakian:    Your  Honor 

The  Court:    Let  us  just  hear. 

A.  I  am  a  poor  guesser,  but  I  would  say  the 
pieces  of  loaper  I  have  here,  including  torn  off  slips, 
are  250. 

Q.  And  there  are  three  of  them  missing,  it  is 
my  understanding?  A.     Yes. 

Mr.  Maxwell:    That's  all.  [106] 

Recross  Examination 

Q.  (By  Mr.  Avakian)  :  Is  that  a  fair  norm  for 
your  organization? 

A.  Yes,  sir,  we  are  successors  of  Technical 
Fund 

Mr.  Maxwell:  The  Internal  Revenue  didn't  have 
them. 

Mr.  Avakian:    What  was  your  answer? 

A.     I  didn't  answer. 

Mr.  Avakian :    I  would  like  an  answer. 

A.  I  don't  know.  I  will  not  say  they  are  lost; 
I  will  say  I  couldn't  find  them. 

Q.  Bid  the  Internal  Revenue  Service  examine 
these  records  in  your  office  prior  to  your  coming? 

A.     Not  in  my  office. 

Q.  You  don't  know  whether  they  did  examine 
them  ? 

A.  No,  they  have  never  examined  any  of  these 
records  imtil  today,  when  I  reported. 
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Mr.  Maxwell:    I  did  examine  them  though  today? 
A.     This  morning. 

(Witness  excused.) 

(Jury  admonished  and  afternoon  recess  taken 
at  2:55  p.m.) 

3:10  P.M. 

Defendant  present  with  counseL  Presence  of  the 
jury  stipulated. 

GEORGE  B.  McKAIG 

a  witness  on  behalf  of  the  plaintiff,  being  duly 
sworn,  testified  as  follows:  [107] 

Direct  Examination 

Q.  (By  Mr.  Maxwell) :  Will  you  state  your 
name?  A.     George  B.  McKaig. 

Q.     Where  do  you  reside,  Mr.  McKaig? 

A.     Half  way  between  here  and  Reno. 

Q.     What  is  your  occupation,  sir? 

A.     Right  now  it  is  nothing. 

Q.  What  was  your  occupation  during  1950,  1951 
and  1952?  A.     Investment  broker. 

Q.  Mr.  McKaig,  did  you  purchase  for  Dr.  Kelley 
some  shares  of  Technical  Fund  stock? 

A.     Yes,  sir. 

Q.  Do  you  have  a  memorandum  of  that  pur- 
chase? The  witness  has  handed  me  a  yellow  sheet 
containing  confirmation  and  statement  in  the  name 
of  George  B.  McKaig  &  Company,  dated  July  24, 
1952.  I  will  ask  that  that  be  marked  for  identifica- 
tion. 
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The  Court:  It  will  be  marked  plaintiff's  Exhibit 
50  for  identification. 

Mr.  Avakian:  We  have  no  objection  to  this  going 
in  evidence,  your  Honor. 

Mr.  Maxwell:    We  offer  it. 

The  Court:  It  will  be  received  in  evidence  as 
government's  Exhibit  50. 

Q.  Showing  you  government's  Exhibit  50  in 
evidence,  Mr.  McKaig,  can  you  tell  us  what  that 
means'?  [108] 

A.  This  is  a  statement  of  the  Technical  Fimd 
purchase  of  2575  shares  at  $9.71  per  share. 

Q.     What  is  the  total  amount? 

A.     $25,003.25. 

Q.  Did  Dr.  Kelley  pay  you  that  amount  of 
money?        A.     He  paid  me  that  in  cash  and  check. 

Q.  Do  you  recall  how  much  the  currency  was 
and  how  much  check? 

A.  I  haven't  my  bank  accounts  here,  statement 
here. 

Q.  Did  you  make  a  deposit  of  that  amount  of 
money  in  your  bank  account  on  or  about  that  date  ? 

A.     Yes. 

Q.     That  would  be  July A.     July  24th. 

Q.     1952?  A.     Yes,  sir. 

,    Mr,  Maxwell :    I  have  no  further  questions. 
Cross  Examination 

Q.  (By  Mr.  Avakian) :  What  was  the  name  of 
the  bank  in  which  you  deposited  this  money? 

A.  I  carry  accounts  in  two  banks,  but  I  think 
this  was  the  Nevada  Bank  of  Commerce. 
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Q.     In  Reno?  A.    Yes. 

Q.     Where  was  your  other  account? 
A.    First  National.  [109] 
Q.     In  Reno?  A.     Yes. 

Mr.  Avakian :    That  is  all,  your  Honor. 

Redirect  Examination 
Q.     (By    Mr.    Maxwell) :      Bo    you    remember 
whether  or  not  there  was  a  refund  made  on  this 
purchase  of  stock?  A.     I  do  not  know. 

Q.  You  don't  remember;  all  right.  I  think  that 
is  all. 

(Witness  excused.) 

MRS.  BESSIE  M.  TRACY 

a  witness  on  behalf  of  the  plaintiff,  being  duly 
sworn,  testified  as  follows: 

Birect  Examination 

Q.  (By  Mr.  Brown) :  Mrs.  Tracy,  will  you 
state  your  full  name  for  the  purpose  of  the  record 
please?  A.      Bessie  M.  Tracy. 

Q.     Where  do  you  live? 

A.  Part  of  the  time  in  Florida  and  part  of  the 
time  in  New  York  State. 

Q.  Were  you  at  one  time  known  as  Bessie  M. 
Barbour?  A.     Barbour. 

Q.  That  was  your  former  name  or  your  maiden 
name?  A.     That  was  my  former  name. 

Q.  And  you  had  that  name  during  what  years, 
do  you  remember? 

A.  Well,  I  think  about  1936  I  married  Br. 
Tracy. 
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Q.  Now  you  appear  here  pursuant  to  a  subpoena 
issued  by  me,  do  [110]  you  not?  A.    Yes,  I  do. 

Q.  Mrs.  Tracy,  you  are  acquainted  with  Dr. 
Wayne  P.  Kelley,  are  you  not? 

A.     Yes,  I  am  very  well  acquainted. 

Q.  And  you  recognize  him  here  in  court,  do  you 
not? 

A.     AYell,  he  doesn't  look  like  the  same  person. 

Q.  That  is  the  person  sitting  at  the  end  of  the 
table.  You  w^ere  at  one  time  related  to  the  doctor, 
is  that  correct?  A.     He  married  my  daughter. 

Q.     Do  you  recall  when  you  first  met  the  doctor? 

A.     Yes,  I  do. 

Q.     When,  to  the  best  of  your  recollection? 

A.     Well,  he  met  my  daughter 

The  Court :    I  think  the  witness  misunderstood. 

Q.  Do  you  recall  when  you  first  met  the  doctor, 
to  the  best  of  your  recollection? 

A.    You  mean  what  year? 

Q.     Yes. 

A.  Well,  three  or  four  years  before  1929,  some- 
where around  there,  maybe  four  or  five. 

Q.     Just  to  the  best  of  your  recollection. 

A.    Yes. 

Q.     Did  he  come  to  your  home  on  occasion? 

A.     Oh,  yes,  very,  very  often.  [Ill] 

Q.  Will  you  exx)lain  to  the  jury  and  to  the  court 
approximately  how  often  he  would  come  to  your 
home  ? 

A.     Well,  in  the  first  few  years,  when  my  daugh- 
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ter  was  a  student  at  high  school,  he  used  to  come 

twice  a  week. 

Q.     Where  was  this? 

A.     In  Hamilton,  New  York. 

Q.     And  this  was  in  the  years  before  he  married 
your  daughter"?  A.    Yes. 

Q.     Do  you  recall  what  the  doctor  was  doing  at 
that  time  ?  A.     He  was  in  Colgate  University. 

Q.     Were  you  acquainted  with  the  doctor's  fam- 
ily? A.     Yes. 

Q.     Where  did  they  reside? 

A.    About  six  or  seven  miles,  a  few  miles,  out  of 
Hamilton  in  a  small  suburb  called  Hubbertsville. 

Q.     Do  you  recall  whether  they  lived  in  the  city 
or  in  the  country? 

A.     They  lived  in  the  country. 

Q.     Can  you   describe   their  home?     Was  it   a 
farm?  A.     It  was  a  farm,  yes. 

Q.     Do  you  know  how  large  it  was? 

A.     No,  I  don't.    I  don't  know  the  exact  size. 

Q.     Do  you  recall  what  they  raised  on  the  farm? 

A.     I   don't  recall  they  raised  anything  at  the 
time.    I  think  they  kept  some  cows.  [112] 

Q.     Did  they  have  any  hired  help? 

A.     Well,  not  that  I  know  much  about.    I  don't 
think  so. 

Q.     Do  you  recall  having  visited  the   farm  on 
occasion?  A.     Yes,  very  often. 

Q.     Do  you  recall  what  years  this  was? 

A.     It  was  before  my  daughter  married  and  after- 
wards for  a  short  time. 
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Q.    When  was  your  daughter  married? 

A.     She  was  married  Christmas  Day  in  1929. 

Q.  Did  you  keep  in  contact  with  your  daughter 
and  the  doctor  after  they  were  married? 

A.     Oh,  yes,  they  lived  with  me  part  of  the  time. 

Q.  How  long  did  the  doctor  and  your  daughter 
remain  married,  to  the  best  of  your  recollection? 

A.  Well,  I  think  the  children  were  about  three 
or  four  years  old — from  1929 — I  think  the  children 
were  three  or  four  years  old;  I  can't  tell  the  years. 

Q.  Do  you  recall  how  long  after  they  were  mar- 
ried the  first  child  was  born  ?    Was  it  several  years  ? 

A.  He  finished  Johns  Hopkins,  took  about  three 
years,  and  a  year  intern — it  was  the  year  the  oldest 
child  was  born,  so  that  would  be  around 

Q.  Let  me  see — was  the  doctor  going  to  medical 
school  when  your  daughter  married  him? 

A.  Yes,  he  had  completed  one  year  and  half  of 
the  next.  Perhaps  [113]  not  half,  but  I  think  the 
first  vacation  time. 

Q.  Do  you  recall  how  many  years  he  went  to 
medical  school?  A.     Four. 

Q.  And  the  oldest  child  was  about  four  when 
the  parents  were  separated,  is  that  your  testimony? 

A.     Yes. 

Q.  That  would  make  it  about  1936  or  '37,  is 
that  correct?  A.     I  think  that  is  right. 

Q.     I  don't  want  to  put  the  words  in  your  mouth. 

A.  I  am  going  to  correct  that.  I  believe  they 
didn't  separate  until  after  '38.  It  was  after  Dr. 
Tracy  died,  so  I  think  it  was  around  '38  or  '39. 
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Q.  Then  it  was  up  until  this  time  that  you  were 
in  close  contact  with  the  family? 

A.     That's  right. 

Q.  Do  you  have  any  personal  knowledge  of  the 
financial  status  or  the  ability,  financial  ability,  of 
the  doctor  during  the  course  of  the  marriage,  during 
the  period  of  the  marriage? 

A.  During  the  time  my  daughter  was  his  wife, 
do  you  mean? 

Q.  Yes,  do  you  have  any  knowledge  of  his  finan- 
cial status  at  that  time  ? 

A.     Well,  at  the  time  he  was  in  college 

Mr.  Avakian:    May  that  be  answered  yes  or  no? 

Q.  Just  answer  whether  you  know  or  don't 
know.  A.     I  do  know.  [114] 

Q.     Did  you  on  occasion  lend  him  money? 

A.     Yes,  I  did. 

Q.  Would  you  explain  to  the  jury  and  to  the 
Court  the  occasion,  or  upon  what  occasions,  you 
lent  him  monej^,  to  the  best  of  your  recollection  now. 

A.  Wei],  I  really  can't  define  the  times  that  I 
loaned  him  money,  because  it  was  just  continuously. 
For  the  fact  of  the  matter,  I  gave  him  and  my 
daughter  a  regular  allowance,  beginning  the  year 
after  they  were  married  in  1929  and  beginning  the 
next  October,  when  he  went  l)ack  to  school,  that 
next  year  I  gave  thorn  a  regular  allowance  during 
his  whole  college  course  at  Johns  Hopkins  Uni- 
versity, and  they  also  stayed  with  me  part  of  the 
time. 
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Q.  What  was  the  reason  for  your  giving  him 
an  allowance? 

A.  Because  they  had  no  finances;  they  had  no 
way  of  going  through  school.  They  didn't  have 
help. 

Q.  Now  you  have  certain  records  of  financial 
transactions  with  the  doctor,  do  you  nof? 

A.  Well,  I  believe  I  have  some  letters  that  he 
wrote  me,  asking  for  financial  assistance. 

Q.  And  these  letters  have  been  where  over  this 
period  of  years  ?  A.     In  my  own  safe. 

Q.     Until  they  were  delivered  to  me  last  night? 

A.     That's  right. 

Q.  Mrs.  Tracy,  I  show  you  what  purports  to  be 
an  envelope  [115]  addressed  to  Mrs.  F.  T.  Barbour, 
Hamilton,  New  York,  and  I  ask  you  if  you  can 
identify  thatl  A.     Yes,  I  can. 

Q.     Is  the  letter  dated? 

A.     No,  it  isn't,  but  the  envelope  is. 

Q.  Is  that  the  letter  that  was  in  the  envelope 
that  I  have  handed  to  you  when  it  was  delivered  to 
you?  A.     Yes,  it  is. 

Q.     Can  you  see  the  postmark  on  it? 

A.    Yes,  I  can. 

Q.     What  date  is  it  postmarked? 

A.     February  1,  1930. 

Q.    And  where  is  it  postmarked? 

A.     Postmarked  Baltimore,  Maryland. 

Q.     By  whom  is  the  letter  signed? 

A.     "Lot  of  love,  your  son." 

Q.     Is  there  any  other  name?    Can  you  identify 
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the  writer?  A.     Oh,  yes. 

Q.     Who  is  the  writer?  A.     Wayne  Kelley. 

Q.    Do  you  have  any  other  sons  ?  A.    No. 

Q.     Any  other  son-in-law?  A.     No. 

Mr.  Brown:  We  would  like  to  have  this  marked 
for  [116]  identification  as  x^laii^tiff's  exhibit  next 
in  order. 

Mr.  Avakian:  Your  Honor,  if  we  may  see  it,  I 
think  we  will  have  no  objection;  it  can  be  marked 
directly  in  evidence. 

The  Court:    Yes,  all  right. 

Mr.  Avakian:  No  objection  to  this  being  received 
in  evidence. 

Mr.  Brown :    We  will  offer  it. 

The  Court :  The  offer  will  be  received  as  govern- 
ment's exhibit  52,  the  letter  and  the  envelope  to- 
gether. 

Q.  Would  you  read  that  please,  or  w^ould  you 
prefer  that  I  read  it? 

Witness  reads  Exhibit  52. 

"The  Bungalo 

Sunday. 

"Dearest  Mother, 

"Betty  and  I  just  took  Mrs.  Taylor  home.  She 
came  over  for  dinner  and  we  had  that  canned 
chicken  which  was  very  tender  and  certainly  hit  the 
spot. 

"Well,  so  far  we  have  the  desk  &  chair,  (and  its 
a  pippin — every  one  of  the  boys  wish  they  had  one 
now);  tlie  Davenport  suit  &  mattress;  the  kitchen 
cabinet,  white  table  and  white  refrigerator;   con- 
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golium ;  rug  (which  looks  fine  with  our  bkie  suit)  ; 
bridge  lamp,  smoking  stand;  [117]  John  is  giving 
us  a  bridge  table;  then  we  have  a  nice  new  bed 
with  Simmons  spring  &  mattress — and  its  some  bed ; 
also  we  have  bought  aluminum  ware,  everyday 
plates,  more  dishes  (and  have  to  get  more  pink 
pieces) ;  broom,  mops  and  still  find  that  the  lady 
of  the  house  wants  something  every  day.  The 
curtains  are  up  and  when  the  hope  chest  gets  here — 
I  hope  we  will  be  settled  in  the  nicest  apartment  in 
Baltimore.  I  also  got  a  dark  suit  and  top  coat,  a  hae- 
mocytometer  and  2  more  books  which  means  we  have 
spent  (including  last  months  store  bill,  and  room 
rent,  and  garage)  a  little  over  $500.00,  in  other 
words  after  this  months  rent  &  garage  is  paid  $48 
I  will  have  about  $90  left,  and  if  I  go  back  to  the 
Rotary  Club  they  will  do  the  same  thing  as  with 
Wayman  who  got  married,  after  which  they  refused 
to  lend  money. 

"Tomorrow  next  semesters  tuition  is  due  $310 — 
about  $30  lab.  fee — and  my  fellowship  has  not  come 
thru  as  yet — consequently  I  need  about  $500  as 
soon  as  possible  (have  waited  'til  the  last  min.  to 
hear  from  the  fellowship).  If  you  could  send  it 
with  a  note  for  me  to  sign,  or  would  rather  fix  it 
up  Easter,  or  any  way  suits  me.  Anyhow  I  hope 
this  sudden  news  will  not  inconvenience  [118]  you 
too  much.  If  the  loan  comes  thru  I  will  send  it  to 
you  immediately  if  you  want  to  invest  or  just  put 
it  on  interest. 

"Now  that  that  is  off  my  mind,  we  are  intending 
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to  join  tlie  army  and  the  first  3  years  out  I  get 
$3000  a  year — (which  includes  allowances  for  living 
expenses)  or  $3,152.00  to  be  exact — and  if  I  go  to 
camp  this  summer  $200  which  is  paid  during  my 
last  year  here  (6  weeks  at  camp). 

"John  and  his  girl  friend  are  coming  over  this 
evening  to  play  some  bridge.  Friday  night  we 
played  with  the  Maccubins  and  last  night  after  I 
studied  from  noon  'til  9  we  went  to  a  show.  Since 
John  saw  our  apartment  he  has  decided  definitely 
to  get  married  this  summer,  and  I  don't  blame  him. 
It's  the  only  thing  and  I  hope  soon  to  get  a  hard 
and  fast  schedule  so  I  can  keep  my  work  u^o.  When 
that  gets  adjusted  we're  just  sitting  pretty. 

"Right  now  this  little  wife  is  right  here  wanting 
to  be  petted  or  something,  so  you  understand  the 
dishes  are  done  and  she  is  out  of  a  job,  but  I'm 
getting  hungry  again. 

"Bet  wants  to  read  this  nov/  and  says  I  must 
finish  so  she  can, — so  the  bungalo  will  sign  off  with 
everybody  happy  and  feeling  better  than  [119-120] 
the  gov.  of  Maryland. 

"Lots  of  love, 
"Your  son. 

"Forgot  to  tell  you  that  Betty  is  making  me  a 
pair  of  pajamas." 

Mr.  Brown:  I  would  like  to  Iiave  marked  as 
plaintiff's  exhibit  next  in  order,  for  identification, 
promissor}^  note  dated  February  15,  1930,  in  amount 
of  $500. 
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The  Court :  It  may  be  marked  government's  Ex- 
hibit 53  for  identification. 

Mr.  Avakian:  Your  Honor,  we  have  no  objection 
to  its  going  in  evidence  if  it  will  save  extra  mark- 
ing by  the  clerk. 

Mr.  Brown:    We  will  offer  it  then. 

The  Court:  Very  well,  it  will  be  received  in  evi- 
dence under  the  same  number. 

Q.  I  show  you  plaintiff's  Exhibit  53  and  I  ask 
you  if  you  recognize  that?  A.     Yes. 

Q.  Would  you  kindly  tell  the  Court  and  the 
jury  what  that  is? 

A.  That's  the  note  for  $500  that  I  sent  to  him 
at  his  request  in  that  letter. 

Q.  I  note  that  it  is  endorsed  on  the  back,  is  that 
correct?  A.     Yes,  my  daughter  also  signed  it. 

Q.    Was  the  note  paid? 

A.     No,  not  any  one  of  them.  [121] 

Q.  Are  you  acquainted  with  the  W.  F.  Pryor 
Company,  Inc.? 

A.  I  am  not  acquainted  with  them  but  I  know  of 
them,  and  they  are  sellers  of  medical  goods,  publish- 
ers as  well — I  don't  know  just  what. 

Mr.  Brown:  I  would  like  to  have  marked  for 
identification  drawn  on  the  National  Bank  of  Ham- 
ilton March  19,  1932,  in  the  amount  of  $30,  signed 
by  Bessie  M.  Barbour. 

The  Court:  It  may  be  marked  Exhibit  54  for 
identification. 

Q.  Mrs.  Tracy,  I  show  you  government's  Exhibit 
54  for  identification  and  I  ask  you  if  you  recognize 
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that?  A.     Yes,  I  do. 

Q.  Would  you  kindly  tell  the  Court  and  the  jury 
what  it  is"? 

A.  Well,  it  is  a  check  in  payment  for  some  sur- 
gical books  Dr.  Kelley  asked  me  for  and  he  filled  it 
out  and  I  signed  it. 

Q.     Is  that  your  signature  at  the  bottom? 

A.     That  is  it. 

Mr.  Brown:  We  offer  this  in  evidence  as  plain- 
tiff's Exhibit  54. 

Mr.  Avakian:    No  objection. 

The  Court :  The  offer  will  be  received  as  govern- 
ment's Exhibit  54. 

Q.  Was  it  customary  for  you  to  purchase  the 
doctor's  books  and  make  payments  on  them? 

A.  That  particular  time  he  asked  me  and  I  said 
I  couldn't  give  [122]  to  him.  He  said  it  cost  $125, 
the  full  set,  and  I  couldn't  afford  to  give  it,  plus 
giving  them  their  regular  allowance,  so  I  gave  it  to 
him  as  I  could  to  pay  it  in  installments. 

Q.     Did  you  know  an  Ernest  Brockridge? 

A.     Yes,  very  well. 

Q.     Tell  the  jury  who  he  was. 

A.  He  was  the  landlord  of  my  daughter  and  Dr. 
Kelley  at  the  time  he  was  intern  at  Strong  Memo- 
rial Hospital  in  Rochester,  New  York. 

Mr.  Brown:  I  would  like  to  have  marked  for 
identification  check  drawn  on  the  National  Bank  of 
Hamilton,  dated  October  20,  1932,  in  the  amount  of 
$10,  signed  by  Bessie  M.  Barbour. 

The  Court :    It  mav  be  marked  Exhibit  55. 
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Q.  Now  I  show  you  plaintiff's  Exhibit  55  for 
identification  and  I  ask  you  if  that  is  your  signa- 
ture %  A.    Yes,  it  is. 

Q.  Would  you  tell  the  Court  and  the  jury  what 
that  check  was  given  for? 

A.  It  was  given  to  their  landlord  for  rent,  to 
Ernest  Brockridge. 

Q.  Was  it  customary  for  you  to  help  them  with 
their  rent?  A.     Yes,  it  was. 

Mr.  Brown:  We  offer  the  check  in  evidence  as 
plaintiff's  Exhil3it  55. 

The  Court:  The  exhibit  will  be  so  received,  gov- 
ernment's [123]  Exhibit  55. 

Mr.  Brown:  I  would  like  to  have  marked  for 
identification  letter  undated,  with  the  title.  Strong 
Memorial  Hospital,  216  Crittenden,  Rochester,  New 
York,  signed,  "Wayne,  Betty  and  Doc",  together 
with  envelope  postmarked  June  5,  1933,  addressed 
to  Mrs.  F.  Gr.  Barbour,  as  one  exhibit. 

The  Court:  Plaintiff's  Exhibit  56  for  identifica- 
tion. 

Mr.  Avakian:  We  have  no  objection  to  its  going 
in  evidence. 

Mr.  Brown :    We  will  offer  it  in  evidence. 

The  Court:  The  offer  is  received  in  evidence  as 
government's  Exhibit  No.  56. 

Q.  I  show  you  government's  Exhibit  56  and  I 
will  ask  you  to  tell  the  Court  and  jury  what  that  is. 

A.     Shall  I  read  it? 

Q.    Yes. 

Witness  reads  Exhibit  56 : 
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"Dear  Grandman, 

''Took  Betty  over  to  chickies  yesterday  Dolly 
Hunt  is  going  over  to  help  her  with  eats  &  getting  a 
woman  today.  Need  about  15  bucks  on  a  rush  order. 
Will  get  basket  etc.  when  money  comes.  Dad  Broad- 
bridge  is  going  to  help  me  with  hosp.  bill. 

''A  happy  and  "brokr"  family  [124] 

"Wayne,  Betty  &  'Doc'  " 

Q.     Does  that  letter  have  a  letterhead? 

A.    Yes,  Strong  Memorial  Hospital. 

Q.     Is  it  dated'?  A.     No,  it  is  not. 

Q.  Is  that  the  envelope  which  enclosed  the  let- 
ter? A.    Yes,  it  is. 

Q.     What  is  the  postmark? 

A.     Rochester,  5:00  x^.m. 

Q.    What  year?  A.     1933. 

Mr.  Brown :  I  wish  to  have  marked  for  identifi- 
cation check  dra^vn  on  the  National  Pendleton 
Bank,  dated  March  5,  1932,  in  amount  of  $20,  signed 
by  Bessie  M.  Barl:)our. 

The  Court :  It  may  be  marked  plaintiff's  Exhibit 
57  for  identification. 

Q.  I  show  you  plaintiff's  Exhibit  57  for  identi- 
fication and  I  ask  you  who  is  the  check  made  out  to  ? 

A.     Bessie  Barbour. 

Q.     It  is  signed  by  whom? 

A.    Bessie  Barbour. 

Q.     By  whom  was  it  endorsed? 

A.  James  P.  Durkee,  who  was  their  landlord  at 
Johns  Hopkins;  also  I  think  he  kept  a  small  gro- 
cery store  underneath  where  they  lived.  [125] 
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Q.    Do  you  have  any  recollection  of  this  exhibit "? 

A.    Where  it  went? 

Q.    Do  you  know  where  it  went? 

A.     Yes,  I  know — James  Durkee. 

Q.     It  went  for  rent,  is  that  correct? 

A.  I  don't  know  whether  it  went  for  rent  or  gro- 
ceries, I  wouldn't  know. 

Q.     Was  it  given  to  the  doctor  or  your  daughter? 

A.     I  don't  recall  which, 

Q.  Do  you  recall  if  it  was  given  to  one  or  the 
other?  A.     That's  right. 

Q.  It  was.  We  offer  the  check  in  evidence  as 
plaintiff's  Exhibit  next  in  order. 

Mr.  Avakian:  We  have  no  objection,  your 
Honor. 

The  Court :  The  offer  will  be  received  as  govern- 
ment's Exhibit  57  in  evidence. 

Q.  Now  you  have  m.entioned  that  you  gave  the 
doctor  and  your  daughter  an  allowance? 

A.     That's  right. 

Q.  Do  you  recall  whether  that  amount  was  paid 
every  month  ? 

A.  Well,  it  wasn't  too  regularly.  Sometimes 
when  they  came  home  and  started  away,  at  the  be- 
ginning of  the  semester,  they  took  the  money  with 
them  sometimes  before  the  second  or  third  month 
and  sometimes  I  sent  a  check  to  them. 

Q.  Do  you  recall  whether  these  payments  were 
made  to  the  doctor  [126]  or  to  your  daughter,  or  to 
both? 

A.    Well,  it  was  for  their  living  expenses. 
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Q.  Do  you  recall  if  you  made  the  checks  payable 
to  one  or  the  other,  or  did  you  make  them  payable 
to  both,  if  you  recall?  A.    I  don't  recall. 

Q.    Is  it  possible 

A.  It  is  possible  some  went  to  my  daughter  and 
some  to  the  doctor. 

Q.    What  was  your  daughter's  name? 

A.     Elsbeth  Kelley. 

Q.     And  you  called  her A.     Betty. 

Q.  Bo  you  recall  over  what  period  of  time  you 
gave  her  this  allowance? 

A.  The  remainder  of  '29 — I  wasn't  aware  that  I 
would  have  to  contribute  so  much  to  their  support, 
so  I  didn't  promise  any  regular  amount  that  year  of 
1929  and  1930,  but  when  he  went  back  to  Johns 
Hoi:)kins  in  October,  I  believe  September  or  Octo- 
ber, the  beginning  of  the  semester,  I  told  them  I 
would  try  to  see  that  they  had  $75  regularly  every 
month  from  then  on  until  he  finished  Johns  Hop- 
kins. 

Q.  You  don't  recall  what  year  he  finished  Johns 
Hopkins  ? 

A.  Well,  he  was  there  four  years,  and  started  a 
year  before  1929,  so  that  would  be  1928 — four  years. 

Q.  Now,  Mrs.  Tracy,  do  you  have  any  recollec- 
tion of  the  doctor's  [127]  nature  of  employment 
during  the  summer  of  1930  ? 

A.  Well,  Avhen  he  came  home,  came  to  my  home 
every  year,  he  had  no  employment  and  no  idea  of 
what  ho  was  going  to  do,  so  I  suggested  that  to  him, 
"Why  don't  you  truck  peas  to  New  York."  He  said. 
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"I  have  no  car."  I  said,  "You  could  hustle  one,  you 
know  people  you  should  get  started  hauling  truck 
to  New  York  or  Philadelphia."   So  I  loaned  him 
$200  at  that  time  to  l)uy  a  small  Ford  truck. 

Q.  Do  you  have  any  recollection  of  the  financial 
arrangements  you  made  with  him  at  that  time  for 
repayment  of  the  $200,  or  was  it  a  gift  ? 

A.  Well,  I  knew  he  couldn't  pay  me  anything 
until  he  was  established  in  his  practice,  because  he 
had  nothing  to  i^ay  with,  so  he  wasn't  expected  to. 
He  just  said  he  would  pay  it  back  when  he  could, 
when  he  got  established  in  practice. 

Q.     Did  he  pay  you  back  that  $2001 

A.    No. 

Q.  Do  you  recall  what  he  did  the  second  sum- 
mer? A.    He  did  the  same  thing,  I  believe. 

Q.     Did  he  borrow  money  from  you  then? 

A.     No,  he  didn't ;  I  didn't  lend  him  money. 

Q.    Did  he  ask  for  it?  A.    No. 

Q.     Do  you  believe  he  did? 

A.  I  believe  he  did.  To  the  best  of  my  ability,  I 
believe  he  [128]  borrowed  $300 

Mr.  Avakian:  Just  a  moment  —  I  think  there 
should  be  something,  not  speculation.  I  think  coun- 
sel should  lay  a  better  foundation. 

The  Court:    Yes. 

Mr.  Brown:  I  asked  her  if  she  had  any  recollec- 
tion. I  believe  she  testified  she  did  have  recollection. 
That  is  all  she  testified  to  that  could  be  evidence 
and  I  agree  with  counsel,  it  shouldn't  go  beyond 
that  point.  I  won't  inquire  any  farther. 


132  Wayne  P.  Kelley  vs. 

(Testimony  of  Mrs.  Bessie  M.  Tracy.) 

Q.  Do  you  recall  a  transaction  involving  the  pur- 
chase of  a  motor  vehicle  by  the  doctor,  a  Model  A 
Ford?  A.     Oh  yes,  I  do. 

Q.  Would  you  explain  to  the  Court  and  the  jury 
the  nature  of  that  transaction"? 

A.  Well,  he  kept  telling-  me  he  thought  it  was 
too  much  for  my  daughter  to  ride  back  and  forth 
to  Baltimore  in  the  car  that  his  parents  had  given 
him,  a  two-passenger  Ford,  and  he  wanted  to  buy  a 
new  one  and  he  asked  me  if  I  would  help  him  and  I 
said  yes,  so  I  believe  I  told  him  I  would  try  to  con- 
tribute $20  a  month  toward  it. 

Q.  Did  you  make  these  payments  on  the  auto- 
mobile ? 

A.  No,  I  didn't,  I  gave  it  to  Dr.  Kelley.  It  was  a 
small  community,  I  didn't  want  to  embarrass  him 
too  much. 

Mr.  Avakian:  I  will  ask  that  that  last  be 
stricken.  [129] 

The  Court:  It  is  explanatory  as  to  why  the 
money  was  paid  to  him.  However,  it  may  be 
stricken. 

Q.  Mrs.  Tracy,  do  you  mind  telling  the  Court 
your  age  ?  A.     I  am  over  seventy. 

Mr.  Brown:  Thank  you.  I  believe  that  is  all. 
You  may  inquire. 

Cross  Examination 

Q.  (By  Mr.  Avakian) :  Mrs.  Trac.v,  I  believe 
you  told  us  your  daughter  and  Dr.  Kelley  were 
married  Christmas  Day,  December  of  1929,  is  tliat 
your  recollection? 
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A.    I  believe  that  is  correct. 

Q.  Do  you  recall  when  it  was  that  they  were  di- 
vorced % 

A.  1939  or  '40,  somewhere  in  there.  I  can't  tell 
the  exact  year. 

Q.  Were  they  separated  for  ^ome  time  before 
the  divorce  %  A.    I  believe  about  two  years. 

Q.  Your  daughter  obtained  the  divorce  in  Flor- 
ida ?  A.     Yes,  she  did. 

Q.  Prior  to  the  separation,  was  there  a  period  of 
time  when  they  were  having  marital  difficulties  be- 
tween themselves? 

Mr.  Maxwell:  I  object  to  this  line  of  testimony. 
This  witness  has  testified  to  the  financial  transac- 
tions she  had  with  the  defendant,  Wayne  P.  Kelley, 
and  she  has  also  testified  to  the  financial  circum- 
stances of  the  defendant.  There  has  been  no  other 
testimony  from  this  witness.  It  is  beyond  the  scope 
of  direct  examination.  If  counsel  wishes  to  call  this 
[130]  witness  as  his  witness  at  a  later  date,  it  will 
be  satisfactory  with  the  government. 

Mr.  Avakian:  Your  Honor,  I  think  counsel  for 
the  prosecution  developed  this  subject  of  the  mar- 
riage and  relationship  between  the  two  and  with 
the  mother.  I  think  this  is  proper  cross-examina- 
tion. 

The  Court :  I  do  not  think  so.  I  think  the  witness 
stated  the  conditions. 

Mr.  Avakian:  We  will  defer  that  matter  until 
later,  your  Honor.  I  refrained  from  objecting  to 
the  questions.  I  was  not  familiar  with  the  court's 
procedure — voluntary  infoiTnation. 
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Mr.  Maxwell:  I  object  to  characterization  of  the 
witness'  testimony. 

The  Court:  Comment  on  the  witness'  testimony 
is  stricken.  The  jury  is  admonished  to  not  consider 
that.  The  Court  has  previously  said  the  Court  will 
give  you  the  law  as  to  how  you  perform  your  duties 
and  judging  the  credibility  of  the  testimony.  The 
Court  will  also  advise  you  remarks  of  counsel  do 
not  constitute  testimony  and  that  you,  yourselves, 
are  the  sole  judges  of  the  weight  and  credibility  of 
testimony  of  the  witnesses. 

Q.  Mrs.  Tracy,  you  testified  that  x^rior  to  the 
time  that  Dr.  Kelley  and  your  daughter  were  mar- 
ried, you  visited  the  farm  of  [131]  his  parents  fre- 
quently and  that  you  continued  to  visit  the  farm  of 
his  parents  for  a  short  time  after  the  marriage.  Can 
you  tell  us  approximately  how  long  after  the  mar- 
riage you  continued  to  do  this? 

Mr.  Maxwell :  May  I  request  that  the  question  be 
reframed?  It  did  not  contain  summary  of  the  Avit- 
ness'  testimony  and  counsel  did  not  ask  the  witness 
if  she  had  so  testified. 

Mr.  Avakian :    I  think  I  have  the  exact  language. 

The  Court:  You  may  proceed,  coimsel;  restate 
the  question. 

Q.  Do  you  recall  testifying  that  you  visited  the 
farm  of  Dr.  Kelley's  parents  for  a  short  time  after 
the  marriage? 

A.  A  short  period,  not  a  short  length  of  time 
perhaps — well,  his  mother  was  at  my  house  after  my 
husl^and  died,  which  was  in  1938  and  between  then 
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all  the  time  we  went  back  for  a  party  or  a  dinner, 

or  they  were  at  my  house. 

Q.  Where  were  Dr.  Kelley  and  your  daughter 
married'?  A.     In  Hamilton,  New  York. 

Q.     In  your  home?  A.     Yes. 

Q.  And  it  is  true,  is  it  not,  that  no  member  of 
Dr.  Kelley's  family  attended  the  marriage  ? 

A.     That  is  true. 

Q.  And  you  stated  that  while  Dr.  Kelley  was  in 
medical  school,  during  summers  and  during  vaca- 
tion periods,  he  and  your  daughter  [132]  stayed  at 
your  home.  Do  you  recall  your  testimony? 

A.    Yes,  they  did. 

Q.  And  they  didn't  stay  at  the  home  of  his  par- 
ents? 

A.  That's  true.  They  went  there  for  a  visit 
every  Sunday,  visit;  they  didn't  stay  there. 

Q.  Incidentally,  do  you  have  any  checks  with 
you,  other  than  those  that  you  presented  here  ?  May 
the  record  show  that  counsel  for  the  prosecution  has 
handed  me  one  check.  May  I  inquire  of  counsel 
whether  there  any  other  checks? 

Mr.  Brown :    No  other  checks. 

Q.  I  show  you  what  purports  to  be  check  dated 
March  20,  1937.  Will  you  examine  that,  please  ? 

A.    Yes,  it  is  dated  March 

Q.  Just  a  moment.  We  have  to  follow  certain 
rules,  Mrs.  Tracy.  Do  you  recognize  the  signature? 

A.     My  signature. 

Q.     That  is  your  signature?  A.     Yes. 

Q.     And  do  you  recall  the  circumstances  of  the 
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issuance  of  the  check?  A.     No,  I  don't. 

Q.  Do  you  recognize  the  signature  of  the  en- 
dorsement on  the  back?  A.     Yes,  I  do. 

Q.  Is  that  the  signature  of  the  party  whose  name 
is  on  the  check?  A.     That  is  right.  [133] 

Q.     Did  you  deliver  this  check  to  this  party? 

A.     Yes,  I  did. 

Mr.  Avakian:  I  will  offer  this  in  evidence,  your 
Honor. 

Mr.  Brown:    We  have  no  objection. 

The  Court:  The  offer  will  be  received  in  evi- 
dence as  defendant's  Exhibit  A. 

Mr.  Avakian :  For  the  information  of  the  jury,  I 
would  like  to  state  this  check  is  dated  March  20, 
1937,  drawn  on  the  First  National  Bank  of  Hart- 
ford, Connecticut,  payable  to  Dr.  W.  P.  Kelley,  in 
amount  of  $5.00,  signed  Bessie  M.  Tracy,  and  en- 
dorsed W.  P.  Kelley. 

Q.  I  believe  you  testified  that  jow  do  not  recall 
the  circumstances  of  the  issuance  of  the  check? 

A.     I  do  not. 

Q.  Mrs.  Tracy,  while  Dr.  Kelley  and  your 
daughter  were  living  in  Baltimore,  during  the  time 
he  was  attending  Johns  Hopkins,  did  you  occa- 
sionally visit  them  ?  A.     Oh,  yes. 

Q.  And  in  regard  to  this  check  for  $20,  whicli  is 
Exhibit  57,  the  check  for  $20  on  IMarch  5,  1932, 
which  is  signed  by  you  and  payable  to  you  and  ihvn 
endorsed  by  you  and  ]:)y  A.  P.  Durkee,  you  remem- 
ber you  stated  you  were  not  entirely  certain  of  tlic 
purpose  for  which  that  check  was  issued? 
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A.  I  said  I  didn't  know  whether  it  went  for  food 
or  for  rent.  [134] 

Q.  Is  it  possible  that  that  was  a  check  which  you 
cashed  in  Mr.  Durkee's  grocery  store,  for  the  pur- 
pose of  obtaining  cash  for  yourself  while  you  were 
visiting  there  ?  A.     No,  I  think  not. 

Q.  Can  you  think  of  any  explanation  as  to  why 
you  would  have  made  this  check  out  to  yourself, 
rather  than  directly  to  Mr.  Durkee? 

A.     I  can't  answer  that. 

Q.  Does  my  calling  to  your  attention  suggest  to 
you  the  possibility  that  you  may  have  been  cashing 
a  check  for  your  own  purpose? 

A.  I  don't  think  so.  I  went  there  by  automobile 
and  returned  the  same  way  and  I  would  not  have 
any  purpose  for  it. 

Q.  You  didn't  spend  any  money  while  you  were 
there  ? 

A.  I  wouldn't  say  that  I  didn't  spend  any 
money,  but  I  am  sure  I  had  money  to  pay  my  ex- 
penses before  I  went  to  see  them. 

Q.  With  regard  to  the  $10  check  to  Mr.  Brock- 
bridge  in  October  of  1932,  I  believe  you  testified 
that  he  was  their  landlord,  is  that  correct? 

A.  That  is  the  time  the  doctor  was  intern  at 
Strong  Memorial  Hospital. 

Q.    In  Rochester?  A.    Yes. 

Q.  Do  you  now  have  a  personal  recollection  of 
this  gentleman  named  Ernest  Brockbridge?  [135] 

A.     Do  I  have  a  personal  recollection  of  him? 

Q.     Is  this  just  a  name? 


138  Wayne  P.  KeUcy  vs. 

(Testimony  of  Mrs.  Bessie  M.  Tracy.) 

A.  I  visited  my  daughter  when  she  lived  in  the 
apartment  above  Mr.  Brockbridge's  store,  who  was 
their  landlord.  He  is  the  same  party  the  doctor  re- 
ferred to,  calling  him  ''Dad"  and  helped  to  pay  my 
daughter's  expenses  at  the  time  the  baby  was  born. 
He  had  to  have  $15  when  they  brought  the  baby 
home. 

Q.  If  you  would  like  to  see  the  checks,  I  would 
be  glad  to  hand  them  to  you,  Mrs.  Tracy.  I  will 
hand  you  Exhibit  ¥o.  55,  the  $10  check  to  Mr. 
Broadbridge.  If  that  will  refresh  your  recollection, 
you  may  use  it. 

A.  Yes,  I  believe  the  check  speaks  for  itself, 
made  out  to  him  and  endorsed  by  him. 

Q.  Do  you  know  in  whose  handwriting  the  check 
is  made  out? 

A.     That  is  my  own  handwriting. 

Q.  Do  you  know  how  much  rent  Dr.  and  Mrs. 
Kelley  were  paying  each  month  to  Mr.  Broad- 
bridge  ? 

A.  It  was  a  very  nominal  rent,  because  the  doc- 
tor was  living  at  the  hospital  and  my  daughter  was 
pregnant  and  they  were  living  with  another  young 
doctor  and  wife  who  Avere  in  similar  circumstances, 
same  hospital,  and  I  think  their  rent  was  very  small. 
What  it  was,  I  don't  remember.  I  think  it  was 
around  $20.  My  daughter  paid  for  each  one,  I  be- 
lieve. I  am  not  going  to  testify  to  that  because  I  am 
not  sure. 

Q.  I  would  not  expect  you  to  remember  after 
all  these  years.  [136]  A.     It  is  a  long  time. 
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Q.  Did  you  stay  with  them  in  Rochester  your- 
self? 

A.  Oh  no,  I  never  stayed  with  them.  I  have 
never  stayed  with  them. 

Q.  Do  you  have  a  specific  recollection  now  of 
this  $10  check? 

A.  Just  a  minute.  You  asked  me  if  I  stayed — 
I  stayed  about  a  week  in  my  life  and  those  times  I 
did  stay  was  when  the  doctor  sent  for  me  to  take 
care  of  the  oldest  little  boy  when  this  boy  was  born 
in  St.  Elizabeth's  Hospital,  and  I  believe  I  stayed 
in  his  house  quite  some  time  and  took  care  of  the 
boy. 

Q.  I  was  only  asking  about  Rochester.  I  simply 
asked  you  whether  you  stayed  them  in  the  apart- 
ment in  Rochester.  A.     No,  I  did  not. 

Q.  Do  you  have  a  recollection  now  of  giving 
this  $10  check  to  Mr.  Broadbridge,  or  are  you  sim- 
ply testifying  from  what  the  check  indicates,  with- 
out any  independent  recollection?  I  don't  know  if 
you  understand. 

A.  I  think  I  said  before  this  check  speaks  for 
itself. 

Q.  What  I  am  trying  to  find  out  is  whether,  in- 
dependently of  the  check,  you  have  your  own  rec- 
ollection what  it  was  for,  or  whether  you  are  sim- 
ply stating  what  the  check  says? 

A.    What  else  could  I  do? 

Mr.  Brown:  I  will  have  to  object  to  that  ques- 
tion. If  she  did,  the  objection  would  have  been  in- 
terposed to  the  introduction  of  the  instrument,  on 
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the  ground  that  she  had  an  [137]  independent  rec- 
ollection. The  instrument  went  into  evidence  as  lier 
recollection,  I  believe. 

Mr.  Avakian:    AVe  are  entitled  to  cross-examine. 

The  Court:    Well,  x)^oceed,  gentlemen. 

Q.  I  will  ask  one  more  question  about  this  ton 
dollar  item.  What  I  am  trying  to  find  out  is,  do 
you  now,  in  1956,  remember  the  purpose  for  wdiich 
you  gave  Mr.  Broadbridge  the  ten  dollar  check,  or 
are  you  simply  basing  your  testimony  on  your  inter- 
pretation of  the  check  itself? 

A.  Well,  they  had  no  money  whatsoever,  they 
had  no  income,  so  how  can  I  assume  it  was  for  any- 
thing but  toward  their  rent  ? 

Q.    You  are  assuming? 

A.     How  could  it  be  anything  else? 

Q.  I  am  only  asking  whether  you  are  assuming 
it  or  whether  you  remember  independently?  I  take 
it  you  are  assuming. 

The  Court:    She  stated  she  doesn't  remember. 

Mr.  Maxwell:  That  is  my  recollection,  your 
Honor. 

Q.  You  stated  in  the  summer  of  1930  you  sug- 
gested to  Dr.  Kelley  that  he  go  into  the  business  of 
trucking  peas  to  New  York  or  Philadelphia  or  some 
other  place,  do  you  recall  that  testimony? 

A.    Yes,  I  did. 

Q.  Do  you  recall  your  testimony  about  his 
trucking  peas?  A.     I  believe  I  do. 

Q.  And  you  said  that  witli  the  assistance  of  a 
loan  from  you,  he  [13S]  l)ought  his  own  truck  and 
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went  into  that  business  that  summer  ?  A.    Yes. 

Q.  Do  you  recall  what  the  nature  of  that  busi- 
ness was — only  if  you  recall  ? 

A.     Oh  yes,  I  recall. 

Q.     Did  that  consist  of  buying  produce  ? 

A.  No,  he  never  bought  any  produce.  He  took  it 
as  an  express,  just  as  express,  so  much  a  bushel.  He 
had  a  small  Ford  truck. 

Q.  Do  you  recall  what  prompted  you  to  suggest 
that  he  go  into  this  trucking  of  peas  ? 

A.  Because  he  had  nothing  to  do  and  no  income 
and  he  could  only  do  something  in  the  summer  time, 
until  he  went  back.  It  seemed  a  feasible  thing  to  do. 

Q.  And  you  say  he  continued  with  this  same 
business  in  1931  ?  A.     Yes. 

Q.  Do  you  recall  whether  he  had  any  assistants 
or  other  people  in  the  conduct  of  this  business  ? 

A.  My  daughter  made  every  trip  except  one  or 
two,  the  whole  time  of  that  123  miles. 

Q.     She  drove  with  him? 

A.  She  drove  with  him  every  single  day.  He  left 
my  home  about  three  or  four  o'clock  in  the  morning 
and  filled  his  truck  and  I  got  up  and  got  their 
breakfast  and  seen  them  off. 

Q.  And  do  you  recall  whether  he  had  folks 
there,  people  to  assist  him,  any  employees  or  any 
one  else  who  assisted  him  in  [139]  this  business? 

A.     Not  that  I  know  of. 

Q.    You  never  knew  of  any?  A.    No. 

Q.  Were  you  quite  closely  familiar  with  the 
business  ? 
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A.  Well,  he  made  every  trip  from  my  home  and 
came  back  to  it.  He  might  have  hired  a  man  for  a 
day  or  two  or  might  have  had  one  or  two,  I  don't 
recall  that,  over  all  these  years,  but  he  had  no  reg- 
ular help,  that  I  knew  anything  about  or  ever  heard 
of. 

Q.    And  you  are  quite  definite  in  that  testimony? 

A.     That's  right. 

Q.  Where  did  the  doctor  and  Mrs.  Kelley  live 
after  he  completed  his  internship  in  Rochester,  do 
you  recall? 

A.  They  brought  the  baby  and  came  to  my  house 
and  he  went  immediately  to  a  place  called  Sacketts 
Camp.  It  was  some  sort  of  training  for  the  army. 
An  army  officer  advised  him  to  go  ahead  and  do 
that,  so  that  when  war  came  he  would  already  have 
a  commission  and  they  would  allow  him  $300  and 
expenses,  and  while  he  was  gone  my  daughter  and  I 
found  a  location  at  Leonardsville  through  a  doctor 
I  had  known  for  a  long  time. 

Q.     That  is  in  the  State  of  New  York? 

A.  Yes,  about,  I  imagine,  about  10  or  12  miles 
out  of  Hamilton. 

Q.     Did  they  live  in  Leonards^dlle  ? 

A.  They  liA^ed  there  for  a  couple  of  years,  maybe 
more,  maybe  less.  [140] 

Q.    And  moved  somewhere  else  then? 

A.     To  Clinton,  New  York. 

Q.     And  did  they  live  in  Clinton?  A.     Yes. 

Q.  Were  thoy  living  in  Cliutnu  at  the  time  of 
the  separation?  A.     Yes,  they  were. 
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Q.  During  the  time  that  they  were  living  in 
Leanardsville,  did  your  daughter  leave  him  for  a 
time  and  return  to  your  home  with  the  boys? 

A.     No,  she  did  not. 

Q.     That  happened  while  they  were  in  Clinton  ? 

A.     That  happened  while  they  were  in  Clinton. 

Q.  Did  she  return  home  at  one  time  without 
bringing  the  boys  home? 

A.  You  mean  for  a  definite  stay  at  my  home, 
without  her  children? 

Q.     Yes,  a  separation?  A.     Oh  no. 

Q.     You  are  sure?  A.    Yes. 

Mr.  Avakian:  That  is  all  the  questions  of  this 
witness,  your  Honor. 

Mr.  Brown:  We  have  no  further  questions,  your 
Honor. 

The  Court :  Do  either  counsel  for  the  government 
or  the  defendant  wish  this  witness  to  be  [141]  re- 
tained further? 

Mr.  Avakian:  So  far  as  we  are  concerned,  the 
witness  will  be  excused. 

Mr.  Maxwell:  May  the  government  advise  the 
witness  later? 

The  Court:  Very  well,  if  you  want  the  witness, 
you  may  advise. 

(Jury  admonished  and  recess  taken  at  4:45 
p.m.) 

Wednesday,  March  28,  1956 
10:00  a.m. 

Defendant  present  with  counsel.  Presence  of  the 
jury  stipulated. 
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The  Court:  At  the  conclusion  of  yesterday's  ses- 
sion, Mrs.  Tracy  was  the  witness,  and  it  is  my  un- 
derstanding counsel  would  contact  her.  Is  Mrs. 
Tracy  still  present  •? 

Mr.  Brown:  We  are  going  to  request  that  the 
witness  remain,  your  Honor. 

Mr.  Avakian:  As  far  as  the  defense  is  con- 
cerned, we  have  no  reason  to  hold  her  any  further. 
The  request  is  from  the  plaintiff. 

The  Court :  During  the  course  of  the  cross-exam- 
ination, counsel  for  the  defendant  asked  certain 
questions  and  the  Court  ruled  against  admission  of 
that  testimony.  The  Court  will  now  rule  that  the 
defendant  may  cross-examine  this  witness  on  it. 

Mr.  Avakian:  If  the  witness  is  going  to  be  re- 
maining for  a  time  because  the  prosecution  desires, 
could  Ave  confer  for  a  moment  and  advise  the  Court 
later  on  whether  we  wish  to  cross-examine  here? 

The  Court:  Yes.  We  merely  want  the  record  to 
show  that  I  granted  that  privilege.  The  government 
may  proceed. 

Mr.  Maxwell:  Your  Honor,  at  this  time  I  would 
like  to  have  a  piece  of  paper  marked  for  identifica- 
tion. 

The  Court :  The  paper  will  be  marked  X)laintiff 's 
No.  58. 

Mr.  Maxwell:  At  this  time  the  govei-nment 
would  like  to  offer  into  evidence  plaintiff's  Exhibit 
58  for  identification. 

Mr.  Avakian:    May  I  see  it? 

Mr.  Maxwell :    Yes,  you  certainly  may,  as  soon  as 
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I  finish  making  the  offer.  I  am  permitted  to  iden- 
tify the  document. 

The  Court :    Do  that  briefly. 

Mr.  Maxwell:  Which  appears  to  be  a  counter- 
affidavit,  Motion  for  Allowances,  etc.,  filed  in  the 
Second  Judicial  District  Court  of  the  State  of 
Nevada,  in  and  for  the  County  of  Washoe,  in  the 
matter  of  Wayne  P.  Kelley  vs.  Maxine  L.  Kelley, 
filed,  it  appears  to  be,  March  13,  1946,  and  the  sig- 
nature of  the  defendant,  Wayne  P.  Kelley,  is  at- 
tached on  the  third  page.  The  document  itself  ap- 
pears to  be  a  photostat.  It  is  a  certified  [143]  copy. 

Mr.  Avakian:  Your  Honor,  we  are  entitled  to 
read  it.  Counsel  could  have  shown  this  last  evening 
and  we  would  have  looked  it  over,  but  I  object  to 
the  statement  that  we  are  delaying. 

The  Court:    Take  all  the  time  you  want. 

Mr.  Avakian:  We  have  no  objection  to  this  be- 
ing received  in  evidence,  your  Honor. 

The  Court:  The  government's  oifer  will  be  re- 
ceived in  evidence  as  government's  Exhibit  58. 

Mr.  Maxwell:  At  this  time,  may  it  please  the 
Court,  I  would  like  to  read  Exhibit  58  to  the  jury. 

The  Court:    You  may. 

Mr.  Maxwell :     (Reads  Exhilnt  58.) 
''In  the  Second  Judicial  District  Court  of  the  State 
of  Nevada  in  and  for  the  County  of  Washoe 
No.  97148        Dept.  2 

Wayne  P.  Kelley,  Plaintiff,  vs.  Maxine  L.  Kelley, 
Defendant. 

Filed:  Mar.  13,  4  p.m.  '46.  E.  H.  Beemer,  Clerk; 
A.  L.  Donati,  Deputy. 
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Counter  Affidavit  of  Motion  for  Allowances,  etc. 
State  of  Xevada, 
Comity  of  Washoe — ss.  [144] 

"Wayne  P.  Kelley  being  first  duly  sworn,  deposes 
and  says  that  he  is  the  Plaintiff  in  the  above  enti- 
tled action ;  that  he  has  a  good  and  sufficient  defense 
upon  the  merits  to  his  wife's  alleged  cause  of  action 
for  a  decree  of  support  maintenance  and  comiter 
claim;  that  he  has  a  good  and  sufficient  cause  of 
action  against  his  wife  for  divorce,  as  more  fully 
appears  from  his  complaint  on  file  herein,  to  which 
reference  is  hereby  made; 

"That  he  has  read  the  affidavit  of  his  wife  Max- 
ine  L.  Kelley,  Defendant,  and  that  he  makes  this 
counter  affidavit  for  the  purpose  of  showing  to  this 
honorable  court  why  Defendant,  Maxine  L.  Kelley, 
should  not  be  allowed  the  sum  of  money  asked  for 
by  her  in  her  Motion  for  Allowances,  and  in  sup- 
port of  said  counter  affida^dt  Plaintiff,  Wayne  P. 
Kelley,  says: 

"That  a  preliminary  counsel  fee  of  $750.00  should 
not  be  allowed  because  Defendant  is  well  able  to 
pay  her  own  counsel  fees ;  that  Affiant  does  not  have 
the  means  to  pay  any  counsel  fee  for  Defendant; 
that  although  Affiant  is  a  Doctor,  Affiant  has  not 
practiced  private  medicine  for  a  period  of  four 
years  from  date,  that  Affiant's  [145]  only  income 
for  the  past  four  years  has  been  from  his  Army  pay 
and  that  at  no  time  during  said  past  four  years 
has  Affiant's  pay  exceeded  the  sum  of  $250.00  per 
month;  that  during  said  four  years  and  out  of  said 
Army  ]rdy  Affiant  has  provided  support  for  De- 
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fendant,  Maxine  L.  Kelley  and  Affiant  has  also  had 
to  support  his  two  children  by  a  former  marriage; 

"That  Affiant  is  now  attempting  to  get  back  into 
the  private  practice  of  medicine  and  that  it  will 
cost  Affiant  at  least  $5,000.00  to  re-establish  a  prac- 
tice in  medicine,  that  although  Affiant  did  sell  a 
home  in  Clinton,  New  York  for  $9,200.00,  neverthe- 
less. Affiant  had  to  pay  out  indebtedness  which  in- 
cluded commission,  mortgage  indebtedness,  back 
taxes,  and  repair  bills,  and  the  same  amounted  to 
about  $6,500.00; 

"That  as  a  result  of  said  sale  Plaintiff  realized 
only  about  $2,700.00,  that  Plaintiff  has  already  had 
to  expend  more  than  the  sum  of  $2,700.00  and  to 
obligate  himself  for  another  $2,500.00  in  order  to 
buy  equipment  and  to  establish  an  office  to  practice 
his  medicine  and  that  Affiant  has  not  yet  commenced 
to  practice  his  medicine; 

"That  Affiant  acquired  said  home  in  New  [146] 
York  in  1935  and  that  Defendant,  Maxine  L.  Kelley, 
never  had  any  interest  therein  and  never  had  any 
right  to  any  of  the  proceeds  from  the  sale  of  said 
home. 

"That  Affiant  has  seen  at  least  four  years  of  ac- 
tive service  in  the  United  States  Army  and  that,  at 
the  present  time.  Affiant  is  suffering  from  battle 
fatigue  and  is  undergoing  a  course  of  treatment  to 
improve  his  physical  condition  to  the  point  where  he 
will  be  able  to  practice  medicine  in  an  efficient  man- 
ner; 

''That  Affiant  is  informed  and  believes  and  for 
that  reason  says  that  Defendant,  Maxine  L.  Kelley, 
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is  and  has  been  employed  as  a  nurse  in  a  hospital 
in  New  York  and  in  such  capacity  is  receiving  wp- 
wards  of  $200.00  a  month. 

"Plaintifc  further  says  that  Defendant's  request 
for  $500.00  for  necessary  traveling  expenses,  etc. 
shouki  not  be  allowed  because  the  travel  fare  from 
Utica,  New  York  to  Reno,  Nevada  and  return,  in- 
cluding Pullman  charge,  is  actually  $220.50  and 
that  said  amomit  of  $500.00  is  excessive  over  the 
amount  that  Vv^ould  actually  be  required  by  Defend- 
ant for  the  purpose  of  attending  the  trial  in  Reno, 
Nevada.  Affiant  further  says  that  said  allowances 
should  not  be  [147]  made  to  Defendant,  Maxine  L. 
Kelley,  for  the  same  reasons  hereinbefore  stated. 

''Affiant  says  that  the  sum  of  $150.00  for  Defend- 
ant's suit  money,  costs  and  depositions,  should  not 
be  allowed  for  the  same  reasons  hereinbefore  stated 
and  because  Defendant  requires  only  the  sum  of 
$10.00  as  suit  money. 

''Affiant  says  that  the  sum  of  $200.00  |)er  month 
alimony  pendente  lite  should  not  be  granted  for  the 
reasons  hereinbefore  stated  and  because  Defendant, 
Maxine  L.  Kelley,  is  thirty  years  of  age  and  of  good 
health  and  is  well  and  able  to  provide  for  her  own 
support. 

"Affiant  further  says  in  support  of  his  statement 
that  Maxine  L.  Kelley  should  not  be  granted  any  of 
these  sums  prayed  for  in  her  Motion  for  Allow- 
ances, Etc.,  that  from  March,  1942  until  January, 
1946,  Maxine  L.  Kelley,  received  from  Affiant,  di- 
rectly and  indirectly,  the  sum  of  Five  Thousand 


United  States  of  America  149 

Two  Hundred  Fifty-five  Dollars  and  No  Cents 
($5,255.00)  ; 

"That  said  sum  of  $5,255.00  was  received  by  said 
Maxine  L.  Kelley  from  Affiant  in  the  following 
manner,  to  wit: 

"That  from  March  until  May,  1942  said  [148] 
Maxine  L.  Kelley  received  collections  from  Affiant's 
accounts  amounting  to  $300.00  and  retained  said 
sum  for  her  own  use  and  benefit ; 

"That  from  May,  1942  imtil  December,  1942  said 
Maxine  L.  Kelley  resided  with  Affiant  at  Madison 
Barracks,  ]S[ew  York  and  received  her  supxDort  and 
maintenance  from  and  through  Affiant  and  that 
during  said  period  of  time  she  received  the  sum  of 
upwards  of  $700.00  from  Affiant ; 

"That  from  December,  1942  until  February  17, 
1943  said  Maxine  L.  Kelley  lived  with  Affiant  at 
New  Orleans,  Louisiana  and  during  said  period  of 
time  received  from  Affiant  the  sum  of  $555.00 ; 

"That  from  February  17,  1943  to  June,  1944  said 
Maxine  L.  Kelley  received  from  Affiant  the  sum  of 
$2,250.00  at  the  rate  of  about  $150.00  per  month 
during  all  of  said  period  of  time  and  that  said 
Maxine  L.  Kelley  further  received  the  sum  of  at 
least  $1,000.00  as  rent  from  the  house  owned  by 
Affiant  in  Clinton,  New  York  and  retained  said 
sums  for  her  own  use  and  benefit ; 

"That  said  Maxine  L.  Kelley  during  said  period 
from  February  17,  1943  to  Jan.  1945  received 
United  States  Savings  Bonds  of  a  face  value  of 
$450.00  from  Affiant  and  has  retained  said  Bonds 
[149]  for  her  own  use  and  benefit; 
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'^Affiant  further  states  that  said  Maxine  L.  Kelley 
has  never  been  an  employee  of  his  while  she  was  his 
wife  and  that  he  never  owed  her  any  compensation 
for  any  such  employment. 

"Affiant  further  states  that  said  Maxine  L.  Kelley 
was  never  forced  to  seek  employment  but  that  she 
voluntarily  sought  employment. 

''Further  deponent  saith  not." 

/s/  WAYNE   P.   KELLEY, 
Plaintiff  and  Affiant 

"Subscribed  to  and  sworn  to  before  me  this  13th 
day  of  March,  1946. 


Notary  Public,  Washoe  County" 
Mr.  Maxwell:     There  is  a  signature  but  I  can't 
read  it. 

''My  commission  expires  October  24,  1949. 
"Service  by  copy  of  the  foregoing  counter  affi- 
davit admitted  this  13th  day  of  March,  1946. 


Attorney  for  Defendant." 
No  signature  for  that. 

"In  the  Second  Judicial  District  Court  of  the  State 

of  Nevada  in  and  for  the  County  of  Washoe 

No.  97148        Dept.  No.  2  [150] 

Wayne  P.  Kelley,  Plaintiff,  vs.  Maxine  L.  Kelley, 
Defendant. 

"I,  PI.  K.  Brown,  County  Clerk  and  ex-officio 
Clerk  of  the  Second  Judicial  District  Court  of  the 
State  of  Nevada,  in  and  for  the  County  of  Washoe, 
do  hereby  certify  that  I  have  compared  the  fore- 
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going  with  the  original  thereof,  and  that  I  am  the 
keeper  of  said  original,  keeping  same  on  file  in  my 
office  as  the  legal  custodian,  and  keeper  of  the  same 
under  the  laws  of  the  State  of  Nevada,  and  I  fur- 
ther certify  that  the  foregoing  copy  attached  hereto 
is  a  full,  true  and  correct  copy  of  the  ' 'Counter 
Affidavit  of  Motion  for  Allowances,  etc.  and  now  on 
file  and  of  record  in  my  office. 

"I  do  further  certify  that  the  same  has  not  been 
altered,  amended  or  set  aside,  but  is  still  of  full 
force  and  effect. 

"In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  Seal  of  said  Court  this  5th  day 
of  November,  A.  D.  1953. 

[Seal]         /s/  H.  K.  BroAvn, 

County  Clerk."  [151] 

"I,  A.  J.  Maestretti,  one  of  the  Presiding  Judges 
of  the  Second  Judicial  District  Court  of  the  State 
of  Nevada,  in  and  for  the  County  of  Washoe  do 
hereby  certify  that  said  Court  is  a  Court  of  Record, 
having  a  Clerk  and  a  Seal ;  and  that  there  is  no  pro- 
vision by  law  for  a  chief  judge  or  i)residing  magis- 
trate thereof,  that  all  of  the  said  judges  are  placed 
by  law  on  an  equality  as  to  authority;  that  H.  K. 
Brown,  who  has  signed  the  annexed  attestation,  is 
the  duly  elected  and  qualified  County  Clerk  of  the 
County  of  Washoe,  and  was  at  the  time  of  signing 
said  attestation,  ex-officio  Clerk  of  said  Court. 

''That  said  signature  is  his  genuine  hand  writing, 
and  that  all  of  his  official  acts  as  such  Clerk  are  en- 
titled to  full  faith  and  credit. 
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"And  I  further  certify  that  said  attestation  is  in 
due  form  of  the  law. 

Witness  my  hand  this  5th  day  of  November, 
A.  D.  1953. 

/s/  A.  J.  MAESTRETTI, 
One  of  the  Presiding  Judges  of  the  Second  Judicial 
District  Court  of  the  State  of  Nevada,  in  and 
for  the  County  of  Washoe." 
"State  of  Nevada, 
County  of  Washoe — ss. 

"I,  H.  K.  Brown,  County  Clerk  and  ex-officio 
Clerk  of  the  Second  Judicial  District  Court  of  the 
State  of  Nevada,  in  and  for  the  County  of  [152] 
Washoe,  do  hereby  certify  that  the  Honorable  A.  J. 
Maestretti,  whose  name  is  inscribed  to  the  preced- 
ing Certificate,  is  one  of  the  Presiding  Judges  of 
said  Court,  duly  elected  and  qualified,  and  that  the 
signature  of  said  Judge  to  said  Certificate  is  gen- 
uine. 

"In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  Seal  of  said  Court  this  5th 
day  of  November,  A.  D.  1953. 

[Seal]         /s/  H.  K.  BROWN, 
County  Clerk  and  ex-officio   Clerk  of  the   Second 
Judicial  District  Court  of  the  State  of  Nevada, 
in  and  for  the  County  of  Washoe." 

Mr.  Maxwell:  May  it  please  the  Court,  I  would 
like  to  have  another  jDiece  of  paper  marked  for 
identification. 

The  Court :  It  may  l)c  marked  No.  59  for  identi- 
fication. 

Mr.  ISfaxwoll:    At  this  time  I  would  like  to  offer 
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into  evidence  Plaintiff's  Exhibit  No.  59  for  identi- 
fication, which  appears  to  be  a  quit-claim  deed  from 
Winfield  O.  Kelley  and  Cora  R.  Kelley  to  Lois  K. 
and  Wayne  P.  Kelley,  has  certification  attached  to 
it. 

Mr.  Avakian:  The  doctor  showed  it  to  us  the 
other  evening.  We  have  no  objection  to  its  going 
in.  [153] 

The  Court:  Very  well,  the  offer  will  be  received 
in  evidence  as  government's  Exhibit  No.  59. 

LINO  AIZZI 

a  witness  on  behalf  of  the  plaintiff,  being  duly 
sworn,  testified  as  follows: 


'J 


Direct  Examination 

Q.  (By  Mr.  Maxwell) :  Will  you  state  your 
name  please  for  the  record  ?  A.     Lino  Aizzi. 

Q.     Have  you  been  sworn  ?  A.    Yes,  I  have. 

0.     Where  do  you  reside,  Mr.  Aizzi? 

A.     1702  Alban  Street,  Reno,  Nevada. 

Q.     What  is  your  occupation,  sir? 

A.     Banker. 

Q.     Can  you  be  a  little  more  specific? 

A.     Assistant  cashier  Nevada  Bank  of  Commerce. 

Q.  I  believe  you  have  received  a  subpoena,  ask- 
ing you  to  bring  do\^m  duplicate  deposit  slip?  Is 
that  correct,  sir?  A.     Yes. 

Q.    And  you  have  that  slip? 

A.     I  do.  The  original. 

Q.  And  can  you  describe  it  for  the  record,  ex- 
actly more  or  less  what  that  is,  in  general  terms  ? 
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(Testimony  of  Lino  Aizzi.) 

A.  It  is  deposit  made  by  George  McKaig  & 
Company  on  July  25,  1952. 

Mr.  Maxwell :  I  ask  that  the  deposit  slip,  identi- 
fied by  the  witness,  be  marked  and  offer  it  in  evi- 
dence at  this  time.  [154] 

Mr.  Avakian:    We  have  no  objection. 

The  Court:  The  offer  will  be  received  in  evi- 
dence as  government's  Exhibit  60. 

Q.  I  will  show  you  government's  Exhibit  No.  60 
and  ask  you  to  read  the  writing  on  the  face  thereof, 
if  you  will,  please,  sir,  the  pencil  -s^aiting,  just  state 
what  it  is. 

A.  George  M.  McKaig  &  Company,  151  No.  5, 
July  25,  1952,  currency  10,885,  94-2.  First  and  Vir- 
ginia Branch  First  National  Bank. 

Q.     Does  that  indicate  the  check  was  deposited? 

A.    Was  deposited. 

Q.    And  what  was  the  amount  of  the  check? 

A.     $14,118.25. 

Q.     Does  it  also  show  deposit  of  cash  ? 

A.    Yes. 

Q.     How  much?  A.     $10,885. 

Q.  I  wonder  if  you  could  add  those  two  amounts 
for  us?  Does  the  addition  show  on  the  deposit? 

A.    Yes,  it  does.  Total  $25,003.25. 

Q.     Is  there  anything  on  the  back  of  Exhibit  60? 

A.    Yes,  there  is. 

Q.    What  is  on  the  back  of  it? 

A.  It  is  notation  made  by  the  teller  who  re- 
ceived the  deposit,  the  breakdown  of  the  currency. 

Q.     '\Yliat  was  the  amount  of  currency? 
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(Testimony  of  Lino  Aizzi.) 

A.    $10,885. 

Q.  What  does  the  writing  on  the  back  indicate 
in  the  way  of  currency? 

A.  One  hundred  denominations,  $5700;  fifty  de- 
nominations, $300;  twenty  dollars  denominations, 
$3500 ;  ten  dollars  denominations,  $1240 ;  five  dollars 
denominations,  $125. 

Q.  I  wonder  if  you  could  tell  us  how  many  bills 
in  each  denomination  there  were  in  that  currency"? 

A.  Fifty-seven  hundred  dollar  bills;  six  fifty 
dollar  bills;  176  twenty  dollar  bills,  124  ten  dollar 
bills,  25  five  dollar  bills. 

Q.  There  must  have  been  some  one  dollar  bills 
and  some  change  there  too,  is  that  right?  What  was 
the  amount  of  the  currency  again? 

A.    $10,885. 

Mr.  Maxwell :    I  have  no  further  questions. 

Mr.  Lohse :  We  have  no  questions  of  the  witness, 
your  Honor. 

(Witness  excused.)  [156] 

Afternoon  Session — March  29,  1956 
1:30  p.m. 

Defendant  present  with  counsel.  Presence  of  the 
jury  stipulated. 

Mr.  Maxwell:  Your  Honor,  at  this  time  we 
would  place  into  evidence  a  stipulation  between 
counsel  for  the  defendant  and  counsel  for  the  gov- 
ernment. 

Now  it  is  hereby  stipulated  by  and  ]:)etween  the 
parties  in  this  proceeding,  by  their  respective  coun- 
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sel,  for  the  purpose  of  this  proceeding  only,  that  if 
the  duly  qualified  custodian  of  document  relating  to 
and  including  each  of  the  items  hereinafter  set 
forth,  were  called  as  a  witness,  such  witness  would 
testify  as  related  in  each  of  the  two  following 
items:  Item  1:  That  there  was  on  deposit  at  the 
Oneida  Valley  National  Bank,  Hamilton  Branch, 
account  No.  6594,  BLamilton,  New  York,  standing  in 
the  name  of  Winfield  O.  and  Phyllis  I.  Kelley,  the 
following  amounts  on  the  following  dates:  Decem- 
ber 31,  1948,  $3,933.98;  December  31, 1949,  $3,973.42; 
Item  2 :  That  there  was  on  deposit  with  the  City  and 
County  Savings  Bank,  Albany,  Ncav  York,  savings 
account  No.  155522,  standing  in  the  name  of  Win- 
field  0.  Kelley,  M.  D.  or  Phyllis  I.  Kelley,  the  fol- 
lowing amounts  on  the  following  dates:  December 
31,  1948;  $3509.32;  December  31,  1949,  $3567.14. 

The  Court :    Is  that  a  signed  stipulation  ? 

Mr.  Maxwell:  No,  your  Honor,  that  is  not.  I  be- 
lieve counsel  will  agree  that  the  stix^ulation  has 
been  made.  [157] 

Mr.  Avakian:    That  is  right. 

The  Court:    I  suggest  it  be  put  in  evidence. 

Mr.  Avakian:  We  v/ill  stipulate.  It  will  be  stipu- 
lated at  this  time 

The  Court:  I  think  at  such  time  as  you  have 
concluded  all  your  stipulations,  we  should  have  all 
the  stipulations  in  the  record. 

WINFIELD  O.  KELLEY 

a  witness  on  behalf  of  the  plaintiff,  being  duly 
sworn,  testified  as  follows: 
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(Testimony  of  Winfield  O.  Kelley.) 
Direct  Examination 

Q.  (By  Mr.  Brown) :  For  the  purpose  of  the 
record,  would  you  state  your  full  name? 

A.    Winfield  Kelley. 

Q.     And  where  do  you  live,  sir? 

A.    I  live  in  Norwich,  Connecticut. 

Q.    You  are  a  doctor  of  medicine? 

A.     That  is  right. 

Q.    Where  did  you  receive  your  degree  ? 

A.     Johns  Hopkins. 

Q.     What  year?  A.     1937. 

Q.  Doctor,  I  have  subpoenaed  you  to  appear 
here  today,  have  I  not?  A.     Yes. 

Q.     You  are  the  defendant's  brother?  [158] 

A.     That  is  right. 

Q.  You  are  the  defendant's  younger  brother,  are 
you  not?  A.     Yes. 

Q.     Doctor,  who  is  Phyllis  Dupuis? 

A.     That  is  my  sister. 

Q.    What  was  her  maiden  name  ? 

A.     Phyllis  Irene  Kelley. 

Q.    Do  you  recall  when  she  was  married? 

A.  I  can't  give  you  the  date,  but  I  would  say 
about  a  year  ago,  a  little  more  than  that. 

Q.  Did  you  and  Dr.  Kelley,  Dr.  Wayne  Kelley, 
grow  up  together  in  the  same  home? 

A.     Yes,  we  did. 

Q.     Where  was  this? 

A.  We  lived  in  the  southern  part  of  New  York 
State  on  a  farm,  brought  up  on  a  farm,  in  Sheango 
Valley,  near  the  village  of  Hamilton,  New  York. 
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(Testimony  of  Winfield  O.  Kelley.) 

Q.  Would  you  describe  the  farm,  to  the  best  of 
your  recollection? 

A.  The  farm  was  in  the  valley,  a  fertile  valley. 
The  farm  was  approximately  120  or  130  acres,  a  lit- 
tle over  100,  tillable  land.  Later  we  had  other  prop- 
erty which  had  belonged  previously  to  my  grand- 
father. 

Q.    What  did  you  raise? 

A.     General  produce  and  cattle  and  hogs.  [159] 

Q.  The  years  that  you  lived  at  home,  to  what 
years  are  you  referring,  to  the  best  of  your  recol- 
lection ? 

A.  My  early  life  was  not  on  the  farm.  We  moved 
when  I  was  about  nine  and  from  there  on  lived  on 
the  farm.  My  parents  lived  there  in  after  life  until 
my  father  died,  but  I  was  on  the  farm  until  I  was 
through  college  and  medical  school. 

Q.     When  did  you  start  medical  school? 

A.  In  1927.  Because  of  my  health  I  quit  in  1929 
and  I  was  at  home  a  few  years  after  1929  during  my 
illness  until  1935,  then  went  back  to  medical  school, 
1935  to  '37. 

Q.  You  started  medical  school  before  your 
brother  ? 

A.  That  is  right,  although  he  was  older  than  I. 
Shall  I  continue? 

Q.     Go  ahead. 

A.  He  finished  a  year  before  I  did.  I  was  in  col- 
lege for  two  years,  then  went  to  medical  school. 

Q.  Then  the  doctor  started  medical  school  about 
1931,  is  that  correct  ?  A.    No. 
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(Testimony  of  Winfield  O.  Kelley.) 

Q.     1929,  '30,  '31?  A.     1928. 

Q.     AVlien  did  your  father  pass  away,  sir? 

A.  I  don't  know  the  exact  date.  Approximately 
six  years  ago. 

Q.    Did  you  share  in  his  estate  ? 

A.     Well,  the  estate  went  to  my  mother.  [160] 

Q.     Solely  ?  A.     She  outlived  him. 

Q.  Were  you  acquainted  with  the  nature  of  his 
estate  ? 

A.  I  would  say  it  involved  some  savings,  plus 
stocks  and  bonds,  and  the  farm. 

Q.     Where  was  this  will  probated? 

A.     After  my  father's  death  ? 

Q.     Yes.  A.     I  don't  know. 

Q.  Do  3^ou  know  why  your  mother  took  all  the 
estate  ? 

A.  It  was  hers,  as  I  understand.  I  think  she 
just  inherited  it. 

Q.     Do  you  know  what  it  was? 

A.     No,  I  honestly  do  not  know. 

Q.  Now  did  you  ever  discuss  with  your  father 
financial  matters,  such  as  your  father's  financial 
status  during  the  years  1926  through  1933,  '34,  the 
depression  years? 

A.  Actually  very  little  was  said  about  that.  He 
was  making  a  living  on  the  farm  and  saving  what 
he  could.  We  didn't  have  discussions  on  financial 
matters. 

Q.  Now  do  I  understand  you  to  say  that  you 
and  Dr.  Wayne  Kelley  did  not  go  to  college  to- 
gether ? 
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A.  No,  I  did  not  say  that.  We  went  to  the  same 
college,  university  in  Hamilton,  New  York,  but  I 
started  a  year  after  he  did  and  finished  a  year  after 
he  did.  [161] 

Q.    What  years  were  those? 

A.     For  me  1923  to  1927;  for  him  1922  to  1926. 

Q.     Did  you  live  at  the  college  ? 

A.     I  lived  at  home  most  of  the  time. 

Q.  Did  Dr.  Wayne  Kelley  live  at  the  college 
that  you  recall? 

A.  Well,  he  lived  at  home  some  of  the  time.  We 
both  lived  part  of  the  time  in  Hamilton. 

Q.  Do  you  know  how  the  doctor  paid  his  way 
through  college,  or  did  you  know,  first  of  all,  if 
he 

A.  I  know  I  paid  my  way  through  when  I 
worked  at  home  and  my  folks  helped  me  whatever 
it  took  to  go  to  school. 

Q.  And  did  your  parents  help  your  brother, 
Wayne  Kelley,  go  through  college? 

A.  It  was  a  matter  of  mutual — we  helped  on  the 
farm. 

Q.  And  they  gave  him  money  to  buy  his  books 
and  things  of  that  nature  in  return?  A.     Yes. 

Q.  Now  inviting  your  attention  to  the  years  the 
doctor  went  to  medical  school,  were  you  living  at 
home  during  any  of  that  time  ? 

A.     For  a  short  time,  yes. 

Q.  Do  you  know  how  the  doctor  made  his  way 
through  medical  school  financially?  When  I  say  the 
doctor,  T  am  referring  to  your  brother. 
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A.    Well,  at  least  I  can  give  you  some  idea. 

Q.     The  best  of  your  recollection.  [162] 

A.  Some  of  the  things  he  did.  Of  course,  he 
worked  on  the  farm,  there  was  income  from  that. 
My  brother  decided  to  carry  on  a  trucking  business, 
not  only  for  my  father's  products,  but  for  neighbors 
around  the  surrounding  towns,  with  his  trucking 
business. 

Q.  Did  your  parents  help  him  during  that  period 
of  time  in  his  trucking  arrangements? 

A.  I  don't  know  just  how  much  they  might  have 
handed  over  to  him  in  cash.  I  have  never  gone  into 
those  figures. 

Q.  Have  you  any  idea  at  all?  If  you  don't 
know,  just  say  so.  A.     I  do  not  know. 

Q.  Do  you  know  if  it  was  necessary  for  your 
brother  to  borrow  money  to  complete  his  medical 
education  ? 

A.  Well,  there  was  a  little  time — this  goes  back 
into  family  relationships — when  after  his  mar- 
riage, when  my  folks  disapproved  of  the  marriage, 
there  was  a  rift  in  the  family.  He  was  not  favor- 
ably accepted.  During  that  time  I  think  it  is 
l^ossible  he  did  borrow  some  money. 

Q.  You  do  not  know  how  much  or  from  where 
he  could  have  borrowed  it?  A.     No. 

Q.  Did  you  keep  in  touch  with  your  brother 
after  his  graduation  from  medical  school? 

A.  I  kept  in  touch  with  him  hy  occasional  visits 
when  I  saw  him  at  home  sometimes,  because  you  see 
during  that  time  I  was  [163]  in  school,  only  home 
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on  visits.    I  was  always  in  touch  with  my  family. 

Q.  Do  you  have  any  knowledge  of  your  broth- 
er's financial  status  subsequent  to  his  graduation 
from  medical  school  and  prior  to  1938? 

A.  Well,  if  you  want  me  to  give  details,  I  hon- 
estly don't  know^,  because  I  know  he  went  to  prac- 
tice after  post-graduate  training,  he  went  into  prac- 
tice. 

Q.  Did  you  ever  try  to  borrow  money  from  your 
brother?  A.     I  don't  believe  I  ever  did. 

Q.  Did  your  brother  ever  try  to  borrow  money 
from  you?  A.     I  don't  believe  he  ever  did. 

Q.  Do  you  know  if,  subsequent  to  his  gradua- 
tion from  medical  school,  he  borrowed  money  from 
any  other  persons? 

A.     I  have  no  knowledge  of  that. 

Q.  As  a  matter  of  fact,  isn't  it  a  fact  that  your 
family  did  not  contribute  to  Dr.  Wayne  Kelley's 
medical  education  ? 

Mr.  Lohse :  Your  Honor,  please,  that  appears  to 
carry  with  it  a  tint  of  cross  examination.  This  is 
the  government's  own  witness  and  we  object.  Coun- 
sel is  now  cross  examining  his  own  witness. 

The  Court:  I  do  not  believe  so,  coimsel.  It 
might  have  been  an  unhap]3y  expression  of  words. 

A.  Did  my  folks  help  him  through  medical 
school  ? 

Q.     Yes,  did  they  help  him?  [164] 

A.  Well,  I  can't  say  that.  I  was  ill  most  of 
that  time  and  it  is  possible  that  they  did  not.  I 
am  not  sure. 
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Q.    You  do  not  know? 

A.     That  is  the  answer. 

Q.  Very  well.  Now  inviting  your  attention  to 
the  war  years,  Doctor,  the  years  1941  to  1945,  where 
were  you  living  during  those  years? 

A.     What  years  are  those  again? 

Q.     The  war  years,  1941  to  1945. 

A.  1941  I  was  in  Ann  Arbor,  Michigan,  where 
I  took  some  of  my  medical  training,  surgical,  1941 
to  1943.  1943  to  1945  I  was  in  Saranac  Lake,  New 
York,  practicing. 

Q.     You  w^ere  practicing  thorasic  surgery? 

A.    Yes. 

Q.  I  ask  you  if  during  those  years  you  had  any 
control  of  any  assets  of  your  brother  ? 

A.  Referring — I  don't  remember  the  years 
now 

Q.     I  am  referring  to  the  war  years  now. 

A.  You  are  referring  to  the  transfer  of  deed 
to  property  during  that  time? 

Q.  As  a  matter  of  fact,  I  am  not.  Doctor.  I  am 
referring  to  the  years  1941,  1942,  1943,  1944,  and 
1945,  stocks  and  bonds,  real  property,  any  other 
personal  property  that  you  may  have  had  for  him 
while  he  was  away  in  the  service. 

A.  That  was  before  that  time.  I  am  not  sure 
riglit  now — my  [165]  sister  and  I  had  a  bank  ac- 
count turned  over  to  us.  I  am  not  sure  w^hether 
it  w^as  before  1945. 

Q.  Now  let  us  get  back  to  1941.  First  of  all,  do 
you  recall  when  your  brother  was  divorced  the  first 
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time'?  A.     I  recall  the  occasion,  yes. 

Q.     Do  you  recall  what  year? 

A.  Yes,  when  I  was  in  Albany,  during  the  sum- 
mer of  my  post-graduate  training — I  am  still  guess- 
ing— it  vvas  probably  after  1938  or  1939. 

Q.     Approximately?  A.    Yes. 

Q.  In  1938  and  in  1939,  1940,  those  are  the  three 
years  preceding  the  war — did  Dr.  Kelley,  Wayne 
P.  Kelley,  at  that  time  give  you  a  cash  box? 

A.     No,  the  only 

Q.     Just  answer. 

A.     The  only  box  was  at  home. 

Q.     When  you  say  home,  what  do  you  mean? 

A.     On  the  farm. 

Q.     Do  you  recall  when  the  box  was  there  ? 

A.  I  can't.  It  was  during  that  time.  I  don't 
know  exact. 

Q.     Did  you  ever  see  the  contents  of  the  box  ? 

A.     No,  sir. 

Q.     Did  j^ou  ever  see  the  box  itself? 

A.    Yes,  sir.  [166] 

Q.     Do  you  know  how  it  got  there? 

A.  I  don't  know.  Anything  could  have  hap- 
pened when  I  was  away.    It  is  a  long  time  ago. 

Q.  Do  you  know  that  the  box  belonged  to  Dr. 
Wayne  Kelley? 

A.  I  can't  help  but  assuming  it  did,  because  he 
claimed  it.    It  must  have  belonged  to  him. 

Q.  Under  what  were  the  circumstances  that  he 
claimed  it  as  his  own  and  at  what  time,  if  you 
recall?  A.     I  don't  know. 
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Q.     The  cash  box  situation  is  quite  vague'? 

Mr.  xivakian:  We  object  to  counsel  character- 
izing the  testimony.  The  testimony  speaks  for 
itself. 

Mr.  Brown :    That  was  a  question. 

Q.  Doctor,  perhaps  if  I  let  you  examine  some 
papers  which  are  in  evidence,  it  will  help  give  some 
time  sequence  to  some  of  these  various  things.  I 
will  ask  you  to  examine  Exhil^it  No.  30.  You  do 
not  have  to  read  it  in  detail,  but  familiarize  your- 
self Avith  it. 

A.     You  do  not  want  me  to  read  every  word  of  it  ? 

Q.  Xo.  I  want  you  to  particularly  look  at  the 
escrow  instructions,  the  sheet  on  your  left  hand, 
and  examine  the  signature  at  the  bottom,  has  in- 
structions by  the  buyer.  See  what  you  note  there. 
Do  you  see  your  signature  ?  A.     Yes,  sir. 

Q.     Will  you  read  what  it  says?  [167] 

A.     Above  the  signature? 

Q.  Yes,  the  signature,  I  think,  is  by  someone 
else.    Read  it. 

A.  "The  undersigned,  designated  as  the  seller, 
hereby  agrees  to  convey  the  above  described  prop- 
erty to  the  buyer  herein  named,  his  or  her  heirs  or 
assigns,  upon  the  above  terms  and  hereby  releases 
the  Washoe  County  Title  Guaranty  Company  from 
all  liability  or  the  custody  of  said  funds  or  any 
other  matter  in  connection  herewith,  in  the  event 
the  seller  fails  to  comply  with  the  terms  of  these 
instructions  within  the  time  limit  hereinbefore  men- 
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tioned."     Signed  Winfield  O.  Kelley,  by  Lois  K. 

Kelley. 

Q.  Does  the  date  on  that  exhibit  call  to  your 
mind  a  transaction,  wherein  you  acted  as  straw 
man  of  the  property  purchased?  A.    Yes,  sir. 

Q.  Would  you  exi)lain,  tell  the  Court  and  jury, 
how  that  came  about? 

A.  At  the  time — it  was  during  the  time  when  he 
was  ha^T-Ug  marital  difficulties,  that  he  wanted  to 
have  this  property  in  somebody  else's  hands,  so  that 
it  could  not  be  attached  by  his  former  mfe. 

Q.  Did  3^ou  authorize  the  party  who  has  signed 
the  escrow  instructions  to  sign  them  for  you,  or 
did  you 

A.  I  certainly  agreed  to  do  this,  I  will  say  that 
much. 

Q.  So  it  was  an  agreement  between  you  and  your 
brother  that  was  consunnnated  by  letters  or  by  tele- 
phone calls  that  you  made  it?  [168] 

A.  As  I  recall,  it  must  have  been  by  letter  and 
telephone.  I  don't  remember  he  ever  made  a  trip 
East  at  that  time  to  Albany  where  I  Avas. 

Q.  Now  did  you  contribute  any  money  towards 
the  purchase  of  that  home? 

A.     No  money  changed  hands. 

Q.  And  you  had  no  financial  interest  in  the  pur- 
chase of  that  home  at  all,  is  that  correct? 

A.     No. 

Q.  I  show  you  i^laintiiffi's  Exhibit  59  and  I  will 
ask  you  to  examine  that  and  see  if  you  recognize 
that  instrument? 
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A.  Yes,  well,  this  is  all  in  relation  to  the  same 
thing.  I  do  not  remember  this  exactly.  About  this 
ten  dollars 

Q.  No,  we  are  not  concerned  about  the  ten  dol- 
lars. What  we  are  concerned  about  is  that  your  sig- 
nature at  the  bottom  and  your  wife  ?  Do  you  recog- 
nize and  can  you  recognize  it? 

A.     This  is  printed.    There  is  no  signature  here. 

Q.  That  is  right,  excuse  me.  That  is  deed  taken 
from  the  recorder's  office.  Do  you  remember  exe- 
cuting such  a  deed?        A.     I  will  say  I  must  have. 

Q.  You  do  not  actually  remember  having  done 
it  yourself? 

A.  I  am  sorry.  My  memory  isn't  that  good, 
that's  all 

Q.  It  is  all  right  if  you  do  not  remember.  That 
was  in  1950,  wasn't  it? 

A.     I  wouldn't  say.   [169] 

Q.     What  is  the  date  on  the  deed? 

A.     April,  1950. 

Q.  I  note  down  at  the  bottom  that  there  is  the 
acknowledgment  by  a  notary  public,  New  Haven, 
Connecticut.  A.     That  does  recall. 

Q.  You  recall  going  to  the  notary  public  and 
signing  it? 

A.     I  had  a  notary  public  right  where  I  worked. 

Q.  Doctor,  inviting  your  attention  to  the  year 
1948  and  the  year  1949,  did  you  have  any  knowledge 
of  a  deposit  with  the  Oneida  Valley  National  Bank, 
Hamilton  Branch,  of  an  account  standing  in  the 
name  of  Winfield  O.  and  Phyllis  I.  Kelley? 
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A.     There  was  an  account. 

Q.  Did  you  have  a  pass  book  or  did  you  have 
any  papers  or  documents  relating  to  that  accomit? 

A.  No.  Again,  as  I  recall,  my  sister  was  much 
closer  than  I  was.  It  is  quite  likely  that  she,  if 
anybody,  had  books,  or  w^ould  be  the  one  to  have  it. 

Q.  Did  you  have  any  interest  in  the  funds  in 
that  account?  A.     None. 

Q.     Do  you  know  to  whom  those  funds  belonged? 

A.     They  were  transferred  by  my  brother. 

Q.  How  do  you  recall  the  transaction?  How  do 
you  place  it? 

A.  Again  it  Avas  done  generally  through  my 
sister.  She  was  there  and  I  was  away  in  Connecti- 
cut, so  nothing  changed  hands  with  me.  [170] 

Q.  Do  3^ou  know  that  the  funds  in  there  l^elonged 
to  your  brother? 

A.     Well,  now  I  just  have  to  assume  they  did. 

Q.     You  claimed  no  interest  in  them  at  all? 

A.     No. 

Q.  Did  you  ever  sign  a  deposit  sliiD,  to  the  best 
of  your  recollection?  A.     Yes. 

Q.     Do  you  remember  how  much  was  involved? 

A.     I  do  not  believe  I  have  that  figure. 

Q.     Do  you  recall  ever  having  that  figure? 

A.     I  may  have  had  it  at  one  time. 

Q.  Now  I  ask  you  if,  during  1918  and  1919,  you 
had  on  deposit  with  the  City  and  County  Savings 
Banlv,  Alban3%  New  York,  a  savings  account  stand- 
ing in  the  name  of  Winfield  O.  Kelley  and  Phyllis 
Irene  Kelley,  in  the  amount  of  $3500  ? 
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A.    Yes,  sir,  I  do  recall  that. 

Q.  Would  you  tell  the  Court  and  the  jury  the 
circumstances  concerning  your  interest  in  that  ac- 
coimt? 

A.  The  circumstances  were  the  same  as  for  the 
deed  of  the  house.  There  was  still  the  same  prob- 
lem of  having  my  brother  transfer  property  and 
funds  so  it  could  not  be  approi^riated  by  his  former 
wife. 

Q.  Do  you  recall  how  those  transactions  came 
about,  whether  by  telephone  conversation  or  by  cor- 
respondence, or  whether  your  [171]  brother  visited 
you? 

A.  I  think  he  did  by  telephone  and  correspond- 
ence, not  by  visit. 

Q.  Do  you  know  whether  or  not  Phyllis  had  any 
interest  in  this  money? 

A.  I  would  say  she  had  no  more  interest  in  it 
than  I  did. 

Q.  And  none  of  those  funds  were  yours  and  you 
did  not  participate  in  them  in  any  way  ? 

A.     That  is  right. 

Q.     And  that  refers  to  the  other  account  too? 

A.     That  is  right. 

Mr.  Brown:     You  may  inquire,  gentlemen. 
Cross  Examination 

Q.  (By  Mr.  Avakian)  :  Dr.  Kelley,  are  you  a 
practicing  doctor  at  the  present  time  ? 

A.    Yes,  sir. 

Q.  Will  you  state  what  your  position  is  in  Con- 
necticut ? 
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A.  My  position  is  chief  surgeon  in  thorasic 
surgery  in  the  State  of  Connecticut,  surgery  of  the 
chest. 

Q.     Employed  by  the  city? 

A.  By  the  State,  State  Tuberculosis — thorasic 
relates  to  pulmonary  tuberculosis,  also  other  pul- 
monary conditions  of  the  chest. 

Q.  With  regard  to  these  bank  accounts  that  you 
have  just  been  questioned  about  that  stood  in  the 
names  of  yourself  and  your  sister,  Phyllis,  do  you 
recall  what  happened  to  those  fimds?  [172] 

A.  Well,  my  brother  wrote  for  them  and  had 
them  transferred  back  to  him  finally. 

Q.  You  have  been  questioned  as  to  these  ac- 
counts, with  respect  to  the  years  1948  and  1949, 
and  I  will  advise  you  there  has  been  a  stipulation 
as  to  the  exact  amounts  on  deposit  for  those  two 
years.  Would  you  say  it  was  approximately  in 
1950  that  the  funds  were  transferred  back  to  your 
brother  ? 

A.     I  can't  say  specifically  to  that. 

Q.  Can  you  fix  it  by  reference  to  any  other  hap- 
penings or  developments'? 

A.  It  must  have  been  after  his  divorce.  I  am 
sure  it  was  after  his  divorce. 

Q.  I^et  me  ask  you  a  question — when  you  refer 
to  his  marital  difficulties,  were  you  referring  to  his 
first  wife?  A.     His  first  mfe. 

Q.     The  one  he  married  in  1929?  A.     Yes. 

Q.  And  I  believe  you  testified  that  the  divorce 
was  after  1938  or  '39? 
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A.  I  don't  know  as  I  testified  that.  I  don't  know 
the  year  that  the  divorce  was. 

Q.  Bnt  you  do  recall  that  he  was  divorced  and 
that  he  had  a  second  marriage'? 

A.     That  is  right. 

Q.  And  there  was  a  divorce  on  that  second  mar- 
riage? [173]  A.     Right. 

Q.  Do  you  know  his  present  wife,  his  third 
wife  ?  A.     Sure. 

Q.     What  is  her  name?  A.     Lois. 

Q.  Do  you  recall  approximately  when  that  mar- 
riage occurred? 

A.     That  occurred  after  the  last  war. 

Q.  Was  it  fairly  closely  related  in  time  to  the 
event  of  purchasing  the  house  in  your  name  in 
1947!  A.     Yes,  I  believe  so. 

Q.  When  you  refer  to  the  difficulties  with  his 
former  wife,  in  connection  with  these  two  bank 
accounts  and  in  connection  with  the  house,  were 
you  referring  to  difficulties  vvith  his  first  wife? 

A.     First  wife. 

Q.  Were  the  funds  of  these  two  bank  accounts 
transferred  back  to  your  brother  Wayne  after  you 
understood  that  there  had  been  a  termination  of 
his  difficulties  with  his  first  wife? 

A.  Yes,  I  am  sure,  that  is  the  way  of  connecting 
things  up,  I  am  sure  after  he  settled  the  difficulties 
with  his  first  wife. 

Q.  The  quitclaim  deed,  Exhilnt  59,  a  photostatic 
copy  of  it,  which  was  shown  to  you,  is  dated  April, 
1950,  and  that  is  the  date  on  which  you  transferred 
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the  title  of  the  house  back  to  your  brother,  is  that 

correct  1  A.     Yes.    [174] 

Q.  And  was  it  around  that  same  time  that  the 
bank  accounts  were  transferred  back  to  your 
brother  ? 

A.     I  would  say  about. 

Q.      That  fixes  it  approximately'? 

A.     Yes.    I  am  sorry 

Q.  Would  you  tell  us  what  explanation  your 
brother  gave  you  in  connection  with  the  placing 
of  the  title  to  the  house  in  your  name  and  in  con- 
nection with  placing  these  two  bank  accounts  in  the 
names  of  yourself  and  your  sister? 

Mr.  Brown:  I  object  to  that  as  no  proper  foun- 
dation. If  Vv^e  know  the  people  present,  where  it 
took  place  and  when,  Vv^e  will  >;\ithdraw  the  objec- 
tion. 

Mr.  Avakian:  Your  Honor,  he  has  testified  on 
direct  examination  that  by  telephone  conversation 
and  by  letter  he  was  given  various  items  of  infor- 
mation. That  is  what  I  am  asking  about.  I  simply 
ask  for  some  specific  statement,  what  was  told  him, 
of  the  particular  thing  which  he  testified  to  on 
direct  examination. 

The  Court:    Objection  overruled. 

A.  I  did  know  that  my  brother  had  considerable 
difficulties  with  his  first  marriage.  It  was  an  in- 
compatible marriage  and  finally  there  was  a  divorce 
and  after  the  divorce  I  know  that  she  continued 
to  cause  much  troul^lc  in  making  some  kind  of  a 
settlement.     My  brother  was  having  a  problem  of 
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saving  himself  and  his  proxoerty  and  in  order  to 
protect  this  property   [175]   he  asked  me  to  take 
over  the  house  and  these  bank  accounts. 

Q.  I  believe  you  stated  on  direct  examination  he 
told  you  he  wanted  to  x)revent  this  all  being  attached 
by  his  first  wife? 

A.  You  know  the  legal  expressions  better  than 
I  do.  I  don't  know  what  the  legal  term  might  have 
been,  l)ut  I  assume  these  actions  terminated  the 
case. 

Q.  I  believe  the  word  "judgment"  is  what  you 
used. 

A.  I  used  the  word  l)ut  it  may  have  been  incor- 
rect. 

Q.  I  am  not  suggesting  that.  During  your  ill- 
ness, which  I  believe  you  stated  was  from  1929  to 
1935,  except  for  your  occasional  visits  home,  were 
you  pretty  continuously  at  Saranac  Lake? 

A.     Yes,  I  was  there  six  years. 

Q.     Yv^iere  is  that  located? 

A.  In  the  Adirondacks,  northern  Nev/  York.  It 
is  a  fair  trip  from  my  home. 

Q.     Approximately  how  many  miles'? 

A.     It  would  be  160  miles. 

Q.  During  that  period,  that  six-year  period, 
you  testified  that  you  occasionally  saw  your  brother. 
Did  you  also  see  his  wife  during  that  period? 

A.     Yes. 

Q.     And  you  \4sited  both  of  them? 

A.     Yes,  I  did,  occasionally. 

Q.     Did   you    also    communicate   with   them   by 
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mail?  [176]  A.    Yes. 

Q.  You  testified  that  your  father  iDassed  away 
five  or  six  years  ago.    Is  your  mother  still  living? 

A.  No,  my  mother  died  just  recently,  about  six 
weeks  ago. 

Q.  Where  was  she  living  at  the  time  of  her 
death?  A.     Norwich,  Connecticut. 

Q.    Was  she  living  in  your  home  ? 

A.     No,  in  a  hospital. 

Q.  What  had  been  her  physical  condition  dur- 
ing the  past  few  years? 

A.     She  had  been  an  invalid. 

Q.  Had  this  been  a  condition  which  developed 
progressively  over  a  period  of  many  years? 

A.     Yes,  a  gradual  development. 

Q.  You  mentioned,  Dr.  Kelley,  that  at  the  time 
of  your  brother's  first  marriage,  at  that  time  there 
was  a  rift  in  the  family  and  the  folks  did  not  ac- 
cept Wayne  at  the  time  because  they  objected  to  the 
marriage.  Would  you  tell  us  more  specifically  what 
the  situation  was  in  that  respect? 

A.  I  know  that  at  the  time  of  the  marriage,  be- 
fore the  marriage,  my  parents,  particularly  my 
mother,  was  considerably  opposed,  never  approved 
my  brother  associating  with  the  girl.  After^vards 
she  was  still  opposed  and  continued  to  be  that  way. 
She  tried  to  relent  and  accept  things,  but  it  never 
worked. 

Q.  Is  it  a  fair  statement,  then,  that  her  opposi- 
tion to  this  [177]  marriage  continued  continuously, 
except  for  these  periods  of  relenting?        A.     Yes. 
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Q.  You  referred  to  what  I  believe  Mr.  Brown 
described  as  a  cash  box?  A.     Yes. 

Q.     Was  this  in  the  nature  of  a  safe  ? 

A.     I  suppose  you  ^YOuld  call  it  a  safe,  yes. 

Q.  In  other  words,  it  was  a  pretty  good  sized 
metal  box?  A.    Yes. 

Q.  You  say  that  Wayne  claimed  the  box  as  his. 
You  never  saw  the  contents  of  it,  is  that  right? 

A.     No,  sir,  I  never  did. 

Q.  Do  you  know  whether  or  not  Wayne  had  any 
of  his  possessions  in  that  box? 

A.  Well,  I  know  from  his  statements  that  he 
did  have. 

Q.     These  were  his  statements  made  at  the  time? 

A.     I  don't  know  when  they  w^ere  made. 

Q.     I  mean  during  this  period? 

A.  At  intervals  I  may  have  seen  him  on  my  Yisit 
home,  something  like  that.  I  never  knew  the 
amount. 

Q.  You  mean  on  your  visits  to  the  home  of  your 
folks?  A.     Yes. 

Q.  And  that  means  back  in  this  period  prior  to 
1935?  A.     Yes.  [178] 

Q.  You  also  mentioned,  in  response  to  questions 
on  direct  examination,  something  about  the  farming 
activities.  I  did  not  get  your  words  on  this,  your 
voice  did  not  carry  through  to  me.  You  said  some- 
thing about  the  nature  of  the  area  in  which  this 
farm  is  located. 

A.     The  farm  was  located  in  the  Shenoyo  Valley, 
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which  is  a  rather  fertile  and  good  valley.     It  was 

a  fertile  farm  where  we  lived. 

Q.  You  stated  there  were  approximately  130 
acres  ^  A.     Yes. 

Q.     And  around  100  were  tilled  or  cultivated? 

A.     A]DX)roximately  100  were  fertile  land. 

Q.  I  believe  you  also  spoke  of  some  additional 
farm  land.    Would  you  give  us  some  detail? 

A.  My  grandparents,  we  took  over  their  farm, 
my  mother's  family,  so  we  had  that  farm.  We  used 
all  these  pieces  for  various  activities  on  the  farm, 
cattle  raising  and  produce,  other  products. 

Q.  Produce,  corn,  or  the  general  type  of  thing 
we  go  into  in  truck  farming?  A.    Yes. 

Q.  What  was  your  brother  Wayne  doing  in  con- 
nection with  these  farming  acti^T-ties,  as  best  you 
can  relate? 

A.  We  were  offered  a  living  on  the  farm  and  I 
said  already  in  addition  to  the  usual  work  on  the 
farm,  my  brother  took  on  additional  enterprise 
trucking  produce  to  market.  [179] 

Mr.  Maxw' ell :    May  we  have  this  tied  in  by  years  ? 

Mr.  Avakian:  I  Avill  ask  the  Avitness  to  do  the 
best  he  can. 

A.  Well,  it  was  roughly  between  1927  and  1930, 
I  would  say. 

Q.  And  then  you  were  gone  for  a  period  of  about 
five  years? 

A.  I  was  away  after  1929  and  lie  still  did  after 
I  left.  Of  course,  when  I  was  away,  I  couldn't  Icoop 
track  of  every  activity.    I  knew  he  was  doing  the 
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same   thing,   working   hard,   trucking,    getting   his 

products  to  market. 

Q.     To  what  markets  were  the  products  hauled? 

A.     New  York  City,  mostly,  I  think. 

Q.  This  business,  then,  involved  the  harvesting 
of  crops  and  shipment  to  x^roduce  houses  in  the 
large  metropolitan  areas  ^  A.     Right. 

Q.  Can  you  tell  us  whether  or  not  it  was  an  im- 
portant factor  in  the  way  that  business  profitable 
or  not,  whether  the  produce  was  shipped  to  arrive 
in  a  fresh  condition? 

A.  Well,  I  can  say  it  was  profitable,  yes.  I  am 
sure  that  my  brother  did  quite  well  at  it  during 
the  summer  months.     It  was  a  good  product. 

Q.  In  addition,  can  you  tell  us  whether  or  not 
the  nature  of  that  ]:)usiness  was  such  that  it  was 
important,  in  order  to  make  a  good  profit,  to  get 
the  produce  in  the  metropolitan  markets  as  quickly 
as  possible  after  picked  ?        A.     That  is  true.  [180] 

Q,  And  the  condition  of  the  produce  would 
make  a  substantial  difference? 

A.  Yes,  would  make  a  complete  difference,  such 
as  peas  x>icked  and  put  in  baskets  and  carried  to 
the  city  must  be  fresh. 

Q.  Can  you  tell  us  what  the  performance  of 
your  brother  Wayne  was  in  that  regard  during  the 
period  you  were  at  home,  prior  to  1930? 

A.  Well,  his  work  was  a  comlnnation  of  helping 
other  farmers  and  getting  baskets  ready,  acquainted 
with  the  farm  industry,  peas  to  be  picked  and  put 
in  baskets  and  shipped,  getting  stuff  ready  for  mar- 
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ket  and  shipped  to  market.    He  had  a  helper  driv- 
ing trucks  also.     One  truck  driver  slept  while  the 
other  drove,  so  there  was  no  time  lost. 

Q.  Do  you  know  whether  or  not  that  speeded 
up  shipment  of  products?  A.    Yes,  it  did. 

Q.  I  believe  you  testified  that  there  were  some 
marital  difficulties  during  the  marriage  of  your 
brother  to  his  first  wife.  During  the  period  of  that 
marriage,  while  they  were  living  together,  did  you 
from  time  to  time  visit  with  the  two  of  them? 

A.     Yes,  I  did. 

Q.  Did  you  have  an  opportunity  then  to  observe 
personally  the  nature  of  their  relationship  with  each 
other? 

A.  Yes.  I  should  say  perhaps  that  my  visits 
were  not  long  and  it  is  quite  likely  they  were  on 
good  behaAT-or  while  I  was  there,  [181]  so  I  didn't 
see  too  much  discord,  but  I  knew  and  I  also  knew 
from  reports  from  others. 

Mr.  Avakian:    That's  all. 

Redirect  Examination 

Q.  (By  Mr.  Brown)  :  Doctor,  you  have  testified 
on  cross  examination  that  Dr.  Kelley's  first  wife 
continued  to  make  trouble  for  him,  as  I  understood, 
that  she  could  appropriate  his  property,  is  that 
correct?  A.     That  is  my  understanding,  yes. 

Q.  Do  you  know  how  many  children  he  had  by 
his  first  wife  ?  A.     Yes,  sir. 

Q.     How  many?  A.     Two  boys. 

Q.     Do  3^ou  know  what  the  doctor  contributed  to 
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their  support?  A.     No. 

Q.  Do  you  know  what  the  doctor  contributed  to 
Ms  first  wife  in  the  nature  of  alimony? 

A.     No,  sir. 

Q.  Do  you  know  what  provisions  he  made  for  a 
division  of  any  property  he  secured  during  their 
marriage  ?  A.     No. 

Q.  It  is  possible  some  of  this  discord  could 
have  arisen  out  of  these  various  matters'? 

Mr.  Lohse:  Your  Honor,  please,  I  submit  that 
is  an  improper  question.  [182] 

The  Court:  Answer  the  question.  He  said  is  it 
possible. 

Mr.  Lohse:     I  move  it  be  stricken 

The  Court:    Have  you  answered? 

Mr.  Brown:     No. 

The  Court :    Can  you  answer  the  question  ? 

A.     Would  you  state  it  again? 

Q.  I  say,  is  it  possible  the  marital  discord,  or 
rather  these  attempts  to  appropriate  his  property, 
could  have  arisen  over  conditions  concerning  these 
various  factors? 

Mr.  Avakian:  I  do  not  understand  whether  the 
question  refers  to  during  the  marriage  or  after  the 
divorce  or  both? 

The  Court:  I  am  going  to  ask  you  to  reframe 
that  question. 

Mr.  Brown:  I  will  Vv^ithdraw  it  entirely,  your 
Honor. 

Q.  The  produce  business  which  you  have  de- 
scribed was  pretty  lucrative,  was  it  not? 
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A.     Not  having  an  oil  well. 

Q.  TVell,  do  you  think  it  was  worth  ten  thousand 
dollars  a  sunnner?  Do  you  think  your  brother 
made  that  through  the  summer? 

A.  I  woidd  think  probably  not.  I  think  that  is 
a  little  excessive,  but  I  don't  know. 

Q.  How  much  did  you  make  when  you  engaged 
in  that  business? 

A.  I  didn't  do  that.  I  wasn't  staying  at  home, 
and  I  had  to  leave  when  he  was  in  most  of  it,  from 
there  on.  [183] 

Q.  Do  3^ou  think  he  could  have  saved  one  hmi- 
dred  thousand  dollars  during  those  three  years,  as 
a  result  of  his  activity? 

A.  I  do  not  believe  he  could  have,  quite  that 
much.    I  do  not  know  the  figures,  however. 

Q.  This  was  during  1929,  1930,  1931  and  1932 
now.  How  much  money  did  you  save  when  you 
worked  on  the  farm  during  the  summer? 

A.  I  would  say  that  our  arrangements  were  com- 
pletely different. 

Q.     How  much  money  did  you  save? 

A.  I  didn't  have  any  money  actually  of  my  own. 
It  all  went  into  the  family  funds. 

Q.     You  didn't  get  anything? 

A.  Of  course,  I  got  what  I  needed  to  go  to 
school. 

Q.  Have  you  any  idea  what  that  amounted  to? 
What  did  it  cost  to  go  to  medical  school  a  year  in 
1931,  1931  and  1932,  a  thousand  dollars? 

A.     Oh,  more  than  that. 
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Q.     Two  thousand^ 

A,     I  vv'ould  say  over  two  thousand  dollars. 

Q.  But  you  don't  know  whether  he  could  have 
saved  seventy-five  thousand  dollars  during  those 
three  summers'? 

Mr.  Avakian:  Objected  to  as  pure  speculation. 
The  witness  has  said  he  doesn't  know — ^pure  guess 
work. 

The  Court:  As  I  understand  the  testimony,  this 
witness  has  no  idea  at  all  what  his  brother  made 
in  [184]  this  business. 

A.     I  can't  give  you  any  figures,  I  don't  know. 

Q.     How  do  you  knov\^  it  was  lucrative  then? 

A.  Well,  my  brother  told  me  he  made  money 
during  those  years. 

Q.     Did  he  tell  you  how  much  money  he  made? 

A.     No,  he  did  not. 

Q.     When  did  he  tell  you? 

A,  During  the  times  I  was  home.  I  know  there 
w^as  money.  Of  course  he  wouldn't  be  doing  it  if  he 
couldn't  make  some  money. 

Q.     How  much  money  is  relative? 

A.     I  don't  know. 

Mr.  Brown:    That's  all. 
(Witness  excused.) 

Monday— April  2,  1956 

Defendant  present  with  counsel.  Presence  of  the 
jury  stipulated. 
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ANN  DRISCOLL 
a  witness  on  behalf  of  the  plaintiff,  being   duly 
sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Brown)  :  For  the  purpose  of  the 
record,  will  you  state  your  full  name'? 

A.     Ann  Driscoll. 

Q.     And  where  do  you  live? 

A.     930  Novilly  Drive,  Reno. 

Q.  How  long  have  you  resided  in  Reno,  to  the 
best  of  your  [185]  recollection.  A.     Since  1928. 

Q.  You  have  been  previously  sworn  in  this  mat- 
ter, have  you  not?  A.    Yes. 

Q.  And  you  appear  here  this  morning  pursuant 
to  a  subpoena  which  I  have  caused  to  be  issued,  is 
that  correct?  A.    Yes. 

Q.     Are    you   married?  A.     Yes. 


Your  husband's  name  is  William  J.  Driscoll? 

Yes. 

You  are  emjoloyed?  A.    Yes,  I  am. 

What  is  your  occupation? 

I  am  with  the  American  Automobile  Associa- 


Q 

A, 

Q 

Q 
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tion 

Q.  I  in^dte  your  attention  to  the  years  1949  to 
1952  inclusive,  and  I  ask  you  if  during  that  period 
of  time  you  were  employed  by  Dr.  Wayiie  P. 
Kelloy?  A.    Yes,  1949  and  before,  1948. 

Q.  Now,  with  reference  to  the  year  1949,  will 
you  tell  the  Court  and  the  jury,  very  briefly,  of 
what  your  duties  consisted? 

A.     I  was  an  assistant. 
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Q.     You  mean  an  office  assistant?  A.     Yes. 

Q.     Did  you  work  in  Ms  office?  [186] 

A.     Yes,  I  did. 

Q.     Where  was  his  office  at  that  time? 

A.     In  the  Masonic  Building. 

Q.     In  Reno?  A.    Yes. 

Q.  Did  you  keep  the  books? 

A.  No,  I  did  not. 

Q.     Do  you  know  who  did  keep  the  books? 

A.     I  believe  Mrs.  Kelley. 

Q.  When  you  say  you  believe  Mrs.  Kelley  kept 
the  books,  will  you  tell  the  Court  and  the  jury  on 
what  you  l^ase  your  belief? 

A.  Well,  she  paid  my  salary,  her  signature  was 
on  the  check,  and  we  didn't  keep  books  at  all  in  the 
office.  We  collected  money,  I  kept  the  record  of 
the  patients. 

Q.  Did  Mrs.  Kelley  have  anything  to  do  with 
your  withholding  transactions  with  the  State  of 
Nevada  or  with  the  federal  government? 

A.     She  deducted  our  income  tax  from  our  check. 

Q.  Mrs.  Driscoll,  did  you  pay  any  of  the  doctor's 
bill?  A.     No,  I  did  not. 

Q.     Did  you  write  any  of  his  checks? 

A.     No,  I  did  not. 

Q.     Did  you  have  a  check  book?  A.     No. 

Q.     Did  you  bill  the  patients?  [187]         A.     Yes. 

Q.  What  was  the  procedure  used  in  billing  the 
patients  ? 

A.  I  would  take  the  amount  from  the  patient 
card  and  bill  the  patient. 
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Q.  Would  you  tell  the  Court  and  the  jury  what 
the  patient  card  is?  Would  you  describe  one, 
please  ? 

A.  It  is  a  file  card,  about  so  large,  records  the 
dates  a  patient  calls  and  the  amount  paid. 

Q.     Did  you  keep  an  appointment  l^ook'^ 

A.     Yes. 

Q.  Were  any  amounts  paid  by  the  patients  re- 
corded in  the  appointment  books'? 

A.     I  don't  know. 

Q.     Did  you  keei)  a  receipt  book?  A.    Yes. 

Q.     Would  you  describe  the  receipt  book  please. 

A.  AYell,  the  receipt  book  kept  a  carbon  coxDy 
and  we  would  write  out  the  patient's  name  and 
amount  paid. 

Q.     Was  a  duplicate  kept  in  the  receipt  book? 

A.     Y^es,  sir. 

Q.  And  do  you  know  w^hether  these  receipt 
books  were  kept  in  the  office,  to  the  best  of  your 
recollection  ? 

A.     I  believe  they  were  until  they  were  used  up. 

Q.  And  then  do  you  know  what  happened  to 
them?  A.     I  turned  them  over  to  the  doctor. 

Q.     Did  you  make  up  any  deposit  slips? 

A.     No,  sir. 

Q.     Did  you  ever  do  any  banlving  for  the  doctor? 

A.     No,  sir. 

Q.  Did  3^ou  have  a  cash  box  ?  Was  it  ever  neces- 
sary to  make  change?  A.     Yes. 

Q.     How  was  that  done  ? 

A.     I  would  get  it  from  the  doctor. 
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Q.  Do  you  know  where  the  doctor  got  the  change 
or  made  change?    Did  he  have  a  cash  box? 

A.  I  don't  remember  whether  he  took  it  out  of 
his  pocket  or  whether  he  had  a  cash  box. 

Q.  Did  you  ever  receive  cash  from  patients 
when  they  paid  the  bill? 

A.     Yes,  checks  and  cash. 

Q.     What  did  you  do  with  the  cash? 

A.     Gave  it  to  the  doctor. 

Q.     Did  you  give  a  receipt  for  it? 

A.     Yes,  I  did. 

Q.  Did  you  make  any  entries  on  any  books  of 
any  sort  ?  A.     Only  on  the  j^tient  card. 

Q.     Did  the  loatients  ever  pay  the  doctor  directly  ? 

A.    Yes,  some  did. 

Q.     Did  you  give  a  receii3t?  [189] 

A.     To  some  people,  yes. 

Q.  Did  you  ever  observe  the  doctor  give  a  re- 
ceipt? A.     I  can't  say  that.  I  don't  remember. 

Q.  Did  you  always  make  a  notation  on  a  patient 
card  every  time  you  received  a  payment  in  cash  or 
by  check?  A.     Yes. 

Q.  What  v/as  the  office  procedure  with  refer- 
ence to  the  incoming  mail? 

A.  Well,  if  any  mail  looked  like  it  was  from  a 
patient,  I  would  open  it  and  record  the  amount  re- 
ceived through  the  mail.  Any  of  the  doctor's  per- 
sonal mail  I  did  not  open. 

Q.  Did  you  ever  give  receipts  to  patients  when 
you  received  a  check  by  mail? 

A.    Would  you  repeat  that? 
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Q.  Did  you  ever  mail  receiiDts  to  patients  when 
you  had  received  a  check  by  mail?  A.     No. 

Q,  Mrs.  Driscoll,  did  you  ever  see  patients  in  the 
office  for  whom  there  were  no  patient  cards  ^ 

A.     No,  sir. 

Q.  Now,  I  again  invite  your  attention  to  the 
appointment  book  and  I  ask  you  if  you  recall  hav- 
ing seen  any  notations  of  amounts  paid  by  patients 
not  in  the  appointment  book?  A.     No. 

Q.  I  show  you  plainti:K's  Exhibit  71  in  evidence, 
and  I  ask  you  [190]  if  that  is  the  type  of  receipt 
book  or  the  type  of  receipt  that  you  customarily 
issued  ? 

A.  It  has  been  so  long  ago — it  seems  to  me  at 
the  time  I  worked  for  the  doctor  he  had  receipts 
with  his  name  on  it. 

Q.  I  show  you  plaintiff's  Exhibit  61  and  I  ask 
you  if  that  is  the  type  you  generally  used? 

A.     Yes. 

Q.  I  show  you  plaintiff's  Exhibit  63  and  I  ask 
you  if  it  was  customary  to  use  prescription  slips  as 
receipt  forms?  A.     That  I  do  not  recall. 

Q.  I  show  you  plaintiff's  Exhibit  No.  94  and  I 
ask  you  if  it  was  customary  in  the  office  to  issue 
receipts  of  that  nature? 

A.     No,  I  don't  recall  any  like  that. 

Q.  Mrs.  Driscoll,  did  the  doctor  have  an  air- 
plane while  you  were  working  for  him? 

A.     Yes,  sir. 

Q.  Did  he  ever  discuss  with  you  the  use  of  his 
airplane  ?  A.     No. 
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Q.  Did  lie  ever  say  for  what  lie  used  the  air- 
plane? A.     He  enjoyed  his  airplane. 

Q.  Did  he  indicate,  or  did  you  have  any  indica- 
tion while  you  were  working  for  him,  whether  or 
not  he  used  his  airplane  in  connection  with  the  prac- 
tice of  medicine?  A.     No. 

Q.    You  have  no  recollection  of  that  whatsoever'? 

A.    No. 

Mr.  Brown:     You  may  inquire. 

Cross  Examination 

Q.  (By  Mr.  Lohse) :  Mrs.  Driscoll,  with  refer- 
ence to  any  discussions  you  might  have  had  with 
the  doctor  concerning  the  use  of  his  airplane,  isn't 
it  a  fact,  at  the  time  you  worked  there,  he  did  use 
that  airplane  to  attend  medical  meetings,  is  that 
not  true? 

A.  Well,  I  can't  remember.  I  really  don't  re- 
member his  saying;  he  may  have. 

Q.  Did  the  doctor  ever  take  a  trip  in  the  air- 
plane during  the  year  that  you  worked  for  him? 

A.  I  have  a  very  poor  memory,  I  am  sorry,  and 
I  can't  recall.  He  may  have  taken  a  trip,  but  I  am 
sorry,  I  just  can't  say  whether  he  did  or  not. 

The  Court:  That  is  perfectly  all  right.  If  you 
can't  recall,  that  is  your  answer. 

Q.  Mrs.  Driscoll,  while  you  served  the  doctor  as 
his  assistant,  do  you  recall  he  had  as  patients  pilots 
for  physical  examinations?  A.     He  may  have. 

Q.     Do  you  recall  any  specific  patients? 

A.    No. 
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Q.  Inviting  your  attention  again,  Mrs.  Driscoll, 
to  the  year  1949,  I  l^elieve  you  stated  to  Mr.  Brown 
on  Ms  direct  examination  that  the  doctor  kept  a 
date  book  or  date  calendar  in  his  [192]  office  for 
appointments  ? 

Mr.  Bro^\Ti:    I  think  she  testified  she  kept  it. 

A.     I  had  one  on  my  desk. 

Q.  Do  you  know,  Mrs.  Driscoll,  whether  the  doc- 
tor had  one  in  addition  to  the  one  that  you  kept*? 

A.     I  believe  he  kept  a  record,  too. 

Q.  During  that  period  of  time  was  it  your  prac- 
tice to  enter  the  names  of  the  jDatients  in  the  date 
book  as  they  appeared  in  the  office?  A.    Yes. 

Q.  Isn't  it  a  fact,  Mrs.  Driscoll,  that  you  like- 
wise made  entries  of  payments  from  patients  in  that 
date  book? 

A.  No,  not  in  the  book,  on  the  file  card,  the 
patient  card. 

Q.  Isn't  it  your  testimony  that  the  doctor  did 
not  keep  a  date  calendar  on  his  desk  at  the  time 
you  had  one? 

Mr.  Brown:  She  testified  the  doctor  did  keep  a 
calendar.  I  believe  you  are  misquoting  her  testi- 
mony. 

Mr.  Lohse:  I  don't  want  to  misquote.  I  was 
confused;  can  you  explain? 

A.  As  I  recall,  the  doctor  did  keep  a  record  and 
date  book  on  his  desk. 

Q.  Did  you  ever  have  any  occasion,  actually,  to 
observe  such  a  record? 

A.     I  may  have,  I  can't  recall. 
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Q.  Do  you  not  know  whether  he  actually  made 
any  entries  on  [193]  such  record  in  his  office? 

A.     ^o.    At  the  time  I  was  there  I  can't  recall. 

Q.  I  believe,  Mrs.  Driscoll,  you  testified  on 
direct  examination  that  whatever  payments  you 
received  in  currency  you  would  issue  receipts  for, 
during  the  time  you  worked  in  the  doctor's  office'? 

A.    Yes. 

Q.     You  are  certain  of  that  1  A.    Yes. 

(Witness  excused.) 

MARGUEEITE  McKNIGHT 

a  witness   on  behalf   of  the   plaintiif,   being   duly 
sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Brown) :  For  the  purpose  of  the 
record,  what  is  your  full  name? 

A.     Marguerite  McKnight. 

Q.  You  were  sworn  here  this  morning,  were  you 
not?  A.     Yes. 

Q.  You  appear  here  because  you  were  sub- 
poenaed, isn't  that  correct?  A.     That's  right. 

Q.     Miss  McKnight,  where  do  you  live? 

A.     On  Arlington  Avenue,  Reno. 

Q.  And  you  have  lived  in  Reno  for  some  years 
last  past?  A.     Twenty-eight  years. 

Q.     Are  you  married?  [194] 

A.    No. 

Q.     Are  you  employed?  A.    Yes. 

Q.     What  is  your  occupation? 
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A.     General  office  work,  insurance. 

Q.     Where  ^ 

A.    McDow  and  Showalter  Insurance. 

Q.  Inviting  your  attention  to  the  year  1949  to 
the  year  1952  inclusive,  I  ask  you  if  during  that 
time  you  were  employed  by  Dr.  Kelley? 

A.    Yes,  I  was. 

Q.     Do  you  recall  the  years? 

A.     May  1949,  1950  and  into  1951. 

Q.  Could  you  tell  the  Court  and  the  jury,  very 
briefly,  of  what  your  duties  consisted? 

A.     Yes,  general  office  nursing. 

Q.     Did  you  keep  any  books  ? 

A.     No,  I  kept  no  books. 

Q.     From  whom  did  you  receive  your  pay  check? 

A.     From  Dr.  Kelley. 

Q.    Was  it  always  signed  by  Dr.  Kelley? 

A.  I  don't  quite  recall  whether  sometimes  Dr. 
Kelley 's  signature  or  Mrs.  Kelley 's. 

Q.    Who  prepared  the  Avithholding  statements  ? 

A.     I  presume  they  were  done  outside  the  office. 

Q.     They  were  not  done  by  you?  A.     No. 

Q.  Did  you  pay  any  office  bills,  write  any  office 
checks?  A.    No,  I  paid  nothing. 

Q.     Did  you  have  an  office  check  book? 

A.     No. 

Q.     Did  you  bill  the  patients? 

A.  Yes,  there  were  monthly  statements  sent  out 
by  me. 

Q.  Will  you  tell  the  Court  and  the  jury  wliat 
your  procedure  was  in  billing  the  patients? 
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A.  They  were  billed  from  running  balances  i)re- 
sented  on  their  card,  history  card. 

Q.  Would  describe  the  history  card?  Tell  us 
what  a  history  card  is. 

A.  Yes,  a  history  card  is  kept  by  most  doctor's 
offices,  with  their  patient's  name,  their  complaint, 
their  ailments,  and  a  running  down  probably  of 
their  account  on  the  reverse  side. 

Q.  They  are  sometimes  referred  to  as  patient 
cards  ?  A.    Yes,  I  believe  so. 

Q.    Did  you  keep  an  appointment  book? 

A.    Yes,  we  had  a  daily  appointment  book. 

Q.  Did  you  ever  record  any  amounts  paid  by  the 
patients  in  your  appointment  book! 

A.     No,  not  in  the  appointment  book. 

Q.     Did  the  doctor  keep  an  appointment  book? 

A.    Yes. 

Q.  Did  you  ever  have  occasion  to  observe  or  ex- 
amine that  appointment  book? 

A.  I  frequently  made  notations  in  the  appoint- 
ment book. 

Q.  Do  you  recall  ever  having  observed  notations 
of  patients'  payments  being  made  in  the  doctor's 
appointment  book? 

A.     No,  I  do  not  recall  notations  of  that  kind. 

Q.  Did  you  make  up  any  deposit  slips  or  do  any 
banking  for  the  doctor  ? 

A.     No,  I  handled  no  money. 

Q.  What  was  the  procedure  when  a  patient  paid 
you? 

A.     When  a  patient  crossed  from  the  outer  office 
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desk,  he  was  given  a  receipt  for  it  and  that  money 

was  immediately  given  to  Dr.  Kelley. 

Q.    You  didn't  have  a  cash  box  ?  A.    No. 

Q.  Suppose  the  x>atient  x)aid  you  by  check,  what 
did  you  do '? 

A.  That  was  likewise  recorded  and  given  to  Dr. 
Kelley. 

Q.  You  didn't  hold  the  cash  and  didn't  hold  the 
checks  at  all  ?  A.     No. 

Q.  Did  you  ever  observe  patients  paying  Dr. 
Kelley? 

A.  Yes,  at  times  as  I  would  go  through  the  inner 
office,  they  would  be  paying  the  Doctor. 

Q.  Did  you  ever  on  those  occasions, .  and  at  the 
doctor's  direction,  give  them  a  receipt?  [197] 

A.    Yes. 

Q.  Did  you  testify  that  you  kept  a  receipt  book? 
Did  I  ask  you  that  question?  A.     Yes. 

Q.  Do  you  recall  what  happened  to  it — first  of 
all,  can  you  give  us  an  estimate  of  how  long  a  re- 
ceipt book  lasted? 

A.  I  don't  recall  if  the  size  of  them  was  100  or 
500,  might  be  sm.aller. 

Q.  You  used  several  in  the  course  of  your  em- 
ployment? A.     Oh  yes. 

Q.  isTow  I  ask  you  if  you  always  made  a  nota- 
tion on  the  patient  cards  when  you  received  pay- 
ment by  cash  or  hj  check? 

A.  Well,  those  notations  were  made  from  the  re- 
ceipt book,  it  is  possible  at  the  time  of  pajinent. 
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Frequently  there  wasn't  time  at  that  moment  to  re- 
cord on  the  card. 

Q.  But  to  the  l^est  of  your  recollection  was  it 
always  done'?  A.    Yes. 

Q.  What  was  your  procedure  when  you  received 
checks  by  mail? 

A.  Those  that  crossed  my  desk  were  receipted 
and  a  notation  made  on  the  patient's  card. 

Q.  Now  with  reference  to  the  patient  cards,  was 
there  one  large  file  or  was  it  several  files,  or  can  you 
tell  the  jury  and  the  Court  how  they  were  set  up? 

A.  As  I  recall,  there  were  two  drawers  of  cards, 
the  active  drawer  and  another  drawer  of  cards,  in- 
active patients  that  [198]  weren't  coming  in  regu- 
larly or  paid-up  patients.  When  the  cards  were 
cleared,  they  were  kept  in  that  file. 

Q.  They  were  not  current  patients,  is  that  cor- 
rect? 

A.  No,  there  were  two  cards,  one  for  current 
patients  and  one  for  inactive. 

Q.  Then  when  a  patient  was  paid  up,  but  he  was 
still  active,  was  he  in  one  drawer,  is  that  what  I  un- 
derstood you  to  say? 

A.  Well,  as  I  recall,  the  active  cards  were  in  one 
drawer  and  the  patient  that  wasn't  coming  regu- 
larly was  kept  in  the  inactive  file,  usually  was  paid 
up. 

Q.  Do  you  know  whether  or  not  the  doctor  kept 
an  airplane? 

A.  Yes,  at  the  time  I  was  with  Dr.  Kelley  he 
had  an  airplane. 
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Q.  Did  you  ever  have  any  conversations  with 
the  doctor  concerning  the  use  of  his  airplane  in  con- 
nection wdth  his  practice  ? 

A.  No,  I  didn't  know  that  he  used  it  for  his 
practice. 

Q.     Did  he  ever  remark  what  he  used  it  for? 

A.     Well,  it  was  quite  enjoyable. 

Q.  Do  you  recall  whether  or  not  the  doctor  used 
it  for  the  purpose  of  any  medical  conventions,  while 
you  were  employed? 

A.  Yes,  while  I  was  with  Dr.  Kelley  he  used  it 
to  fly  to  two  or  three  conventions,  I  believe. 

Q.  Do  you  recall  whether  he  ever  flew  on  trips 
other  than  to  medical  conventions? 

A.    Pleasure  trips  over  week-ends. 

Q.  Do  you  recall  if  he  ever  took  a  trip  to 
Alaska?  [199] 

A.     Yes,  he  took  a  short  trixi  to  Alaska. 

Q.  Do  you  know  if  that  w^as  in  comiection  with 
his  practice? 

A.     I  presumed  it  was  just  a  vacation  trip. 

Q.  Do  you  know  whether  or  not  the  doctor 
treated,  or  whether  he  had  as  patients.  Civil  Aero- 
nautics pilots?  A.    No,  I  don't. 

Mr.  Brown :    You  may  inquire. 

(Jury  admonished  and  morning  recess  taken 
at  11:00  o'clock.) 

11:15  a.m. 

Defendant  present  with  counsel.  Presence  of  the 
jury  stipulated. 
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MISS  Mcknight 

resumed  the  witness  stand  on 

Cross  Examination 

Q.  (By  Mr.  Lohse) :  Miss  McKnight,  I  believe 
Mr.  Brown  asked  you  whether  or  not  you  recall  the 
doctor  examined  any  patients  for  the  Civil  Aero- 
nautics Authority  and  I  believe  your  answer  was 
that  you  could  not  recall,  is  that  correct  ? 

A.     I  don't  recall;  he  may  have. 

Q.  I  understand  there  has  been  a  long  laiDse  of 
time,  Miss  Mclvnight.  Now  let  me  ask  you  this  per- 
haps to  refresh  your  recollection,  isn't  it  a  fact, 
Miss  McKnight,  at  least  on  some  occasions  during 
the  time  you  served  Dr.  Kelley,  you  filled  out  forms 
requiring  to  he  sent  to  the  Ci^al  Aeronautics  Au- 
thority after  the  doctor  had  examined  patients'? 

A.     Yes,  it  is. 

Q.  Do  you  remember  any  specific  patients  for 
whom  that  was  done?  A.     I  don't  recall. 

Q.  Do  you  recall,  Miss  McKnight,  ever  sending 
in  forms  from  the  doctor's  office  to  the  Civil  Aero- 
nautics Authority?  A.     Yes,  their  office  did. 

Q.  Were  there  many  instances,  Miss  McKnight, 
during  the  time  you  served  the  doctor,  that  you 
made  out  forms  for  use  for  governmental  agencies 
on  patients'? 

A.     We  made  out  Industrial  forms. 

Q.  Did  you  make  those  out  and  send  them  in,  is 
that  correct?  A.    Yes. 

Q.    And  that  doesn't  refresh  your  recollection  in 
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connection  with  the  CAA?  A.    It  is  possible. 

Q.  It  is  possible,  but  you  do  not  actually  remem- 
ber filling  out  any,  but  it  is  possible,  is  that  right? 

A.     Oh  sure. 

Mr.  Lohse:     I  think  that  is  all. 

Mr.  Brown:    That  is  all. 
(Witness  excused.) 

HELEN  L.  HILL 

a  witness   on   behalf   of   the   plaintiff,   being   duly 
sworn,  testified  as  follows:  [201] 

Direct  Examination 

Q.  (By  Mr.  Brown) :  State  your  full  name 
please  ?  A.     Helen  L.  Hill. 

Q.     You  were  heretofore  sworn  this  morning? 

A.    Yes. 

Q.  You  aj)pear  here  i^ursuant  to  subpoena  which 
was  issued  by  me,  do  you  not?  A.    Yes. 

Q.    Where  do  you  live,  Mrs.  Hill? 

A.     850  Brentwood  Drive. 

Q.     Reno?  A.    Yes. 

Q.  You  have  lived  in  Nevada  for  some  years 
last  past?  A.    Yes. 

Q.     What  is  your  occupation? 

A.     Medical  secretary. 

Q.  Calling  your  attention  to  the  years  1949  to 
1952  inclusive,  were  you  emj^loyed  by  Dr.  Kelley 
during  those  years?  A.     Yes. 

Q.    Do  you  recall  specifically  in  what  years? 

A.     1951. 
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Q.  Tell  the  Court  and  jury,  very  briefly,  of  what 
your  duties  consisted. 

A.  My  duties  consisted  of  medical  assistant, 
helping  with  the  office  and  answering  the  telej^hone. 

Q.     Did  you  keep  any  books?  A.     No,  sir. 

Q.     How  did  you  receive  your  pay  check? 

A.     It  was  brought  to  me. 

Q.     By  whom  ?  A.     By  Dr.  Kelley. 

Q.     How  was  the  check  signed? 

A.     I  don't  recall;  I  believe  it  was  Dr.  Kelley. 

Q.  Do  you  ever  recall  having  received  any 
checks  signed  by  Mrs.  Kelley? 

A.     I  do  not  remember. 

Q.     Did  you  write  any  office  checks  ?  A.     No. 

Q.     Did  you  pay  any  office  bills?  A.     No. 

Q.     Did  you  receive  any  office  bills? 

A.     They  might  have  come  in  the  mail. 

Q.    Did  you  bill  patients?  A.     Yes. 

Q.  Would  you  tell  the  Court  what  that  proce- 
dure was? 

A.  The  usual  monthly  statements  that  you  send 
out  at  the  end  of  the  month. 

Q.    Where  did  you  get  your  information? 

A.     From  the  patient  card  filed. 

Q.     What  is  a  patient  card?  [203] 

A.  Well,  a  card  about  like  this,  has  the  history 
on  it  and  charges  made  to  the  patient. 

Q.    Were  they  kept  by  you?  A.    Yes. 

Q.     Did  you  keep  an  appointment  book? 

A.     Yes. 

Q.     Did  the  doctor  keep  an  appointment  book? 
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A.  I  really  believe  he  had  an  appointment  book, 
but  I  can't  say  for  sure. 

Q.  Did  you  ever  make  any  notations  in  your 
appointment  book  of  amounts  paid  by  patients  ? 

A.    No. 

Q.  You  are  not  sure  about  the  doctor's  appoint- 
ment book,  you  don't  know  whether  or  not  he  made 
any  notation  of  payments  by  patients  in  it,  do  you*? 

A.    No. 

Q.    You  kept  a  receiiDt  book,  did  you  not  9 

A.    Yes. 

Q.  Did  you  issue  a  receipt  for  all  amounts  that 
came  across  to  you,  checks'?  A.    Yes. 

Q.     Did  you  have  a  cash  box?  A.    Yes. 

Q.    Where  was  the  cash  box  kept? 

A.    In  the  desk  drawer.  [204] 

Q.  What  would  you  do  with  your  accumulated 
cash  at  the  end  of  the  day? 

A.     Took  it  to  Dr.  Kelley. 

Q.    Did  you  make  deposit  slips?  A.    No. 

Q.     Did  you  ever  do  any  banking?  A.    No. 

Q.  Did  you  ever  observe  payments  made  to  the 
doctor  directly?  A.     I  don't  recall. 

Q.  Do  you  recall  how  often  you  would  use  up 
a  receipt  book?  A.    No. 

Q,  Fif  you  have  a  file  of  used  receipt  books  in 
the  office?  A.     No,  not  that  I  can  recall. 

Q.    Did  you  ever  receive  checks  by  mail? 

A.    Yes. 

Q.    Do  you  recall  who  opened  the  mail? 

A.    I  did. 
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Q.     Always  %        A.     I  can't  say  for  sure  there. 

Q.    You  don't  remember?  A.     No. 

Q.  Now  when  you  received  a  check  by  mail,  did 
you  issue  a  receipt?  A.     I  don't  recall. 

Q.  Did  you  ever  see  any  patients  for  whom  there 
was  no  patient  card?  [205] 

A.     No,  I  never  did. 

Q.  Do  you  know  whether  or  not  the  doctor  had 
an  airplane  ?  A.     He  said  he  did. 

Q.  Do  you  know  if  he  used  his  airplane  in  con- 
nection with  the  practice  of  medicine?  A.     No. 

Q.  Do  you  know  whether  he  used  his  airplane 
for  purposes  of  his  own  personal  pleasure  ? 

A.     I  believe  he  did. 

Q.    Upon  what  do  you  base  your  opinion? 

A.    His  saying  that  he  liked  to  fly. 

Q.  Can  you  recall  any  time  that  he  used  his 
airplane  in  connection  with  his  practice?  Did  he 
have  patients  in  other  cities  and  other  states? 

A.    Not  that  I  know  of. 

Q.  Do  you  recall  whether  the  doctor  attended 
medical  conventions  during  the  time  you  were  em- 
ployed by  him  in  his  airplane?  A.    Yes. 

Q.     Do  you  recall  where  he  went? 

A.    I  believe  he  went  to  Atlantic  City. 

Mr.  Brown:    You  may  cross  examine. 

Cross  Examination 

Q.  (By  Mr.  Avakian) :  Mrs.  Hill,  I  take  it 
you  worked  for  Dr.  Kelley  only  a  short  period  of 
time,  is  that  right?  [206]  A.     Yes. 
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Q.  Is  that  because  you  preferred  to  take  a  job 
where  you  could  work  part  time  instead  of  full 
time  1  A.    Yes. 

Q.  And  the  work  at  Dr.  Kelley 's  required  full 
time  ?  A.    Yes. 

Q.  Can  you  tell  us,  Miss  Hill,  during  the  time 
you  were  working  there,  whether  there  was  a  rather 
heavy  load  of  detail  work"?  A.    Yes. 

Q.  Did  this  mean  quite  frequently  the  making 
of  entries  as  to  receipt  of  money  had  to  be  delayed 
until  some  time  after  the  money  had  actually  been 
received,  until  you  could  get  a  breathing  spell? 

A.    Yes. 

Q.  Do  you  recall  that  Dr.  Kelley  went  to  the 
medical  convention  in  Atlantic  City  in  his  own  air- 
plane? A.    He  said  he  did. 

Q.    You  recall  he  went  to  the  convention? 

A.    Yes. 

Q.  Do  you  recall,  Mrs.  Hill,  during  the  period 
you  were  there.  Dr.  Kelley  from  time  to  time  had 
patients  who  were  pilots?  A.    Yes. 

Q.  Do  you  remember  whether  or  not  he  con- 
ducted physical  examinations  of  pilots  for  the  Civil 
Aeronautics  Authority?  [207]  A.    Yes. 

Q.  And  that  required  filling  out  some  forms  to 
be  filed  with  the  CCA?  A.    Yes. 

Q.  Did  you  assist  in  the  i^reparation  of  those 
forms?  A.    I  did. 

Q.  Can  you  toll  us,  as  best  you  caii  after  all 
these  years,  what  type  of  information  you,  as  of- 
fice assistant,  entered  on  those  forms? 
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A.     The  name  and  address — I  really  don't  know. 

Q.  Do  you  know  whether  or  not  you  took  down 
preliminary  information  as  to  the  patient's  age  and 
weight  ? 

A.  I  do  not  recall.  I  believe  I  checked  the  name 
and  address;  I  do  not  recall. 

Q.  Do  3^ou  recall  whether,  after  the  examination, 
you  did  any  typing  on  any  of  these  forms? 

A.     No. 

Q.  Do  you  recall  whether  or  not  you  mailed 
anything  in  to  the  CAA'?  A.     I  do  not  recall. 

Q.  But  you  do  remember  that  these  forms  were 
filled  out  for  some  of  these  CAA  patients? 

A.    Yes. 

Mr.  Avakian:    That  is  all.  [208] 

Redirect  Examination 

Q.  (By  Mr.  Brown) :  Do  you  recall  how  often 
the  doctor,  in  his  practice,  saw  an  aviator? 

A.    No. 

Q.  Do  you  remember  how  many  came  into  the 
office  ?  A.     No. 

Q.    Do  you  recall  if  one  came  in  every  day? 

A.     No,  he  didn't. 

Q.  Can  you  give  us  your  best  estimate  of  how 
often  he  saw  an  aviator?  A.     I  don't  know. 

Mr.  Brown:     That's  all. 
(Witness  excused.) 

ESTHER  S.  VILLARS 

a  witness   on  l^ehalf   of  the   plaintiff,   being   duly 
sworn,  testified  as  follov\^s: 
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Direct  Examination 

Q.     (By   Mr.   Maxwell) :     Will   you   state   your 
name  please?  A.    Esther  S.  Villars. 

Q.    Where  do  you  reside,  Mrs.  Villars? 

A.     Reno. 

Q.    What  is  your  occupation? 

A.     Office  work. 

Q.    Were  you  ever  employed  by  Dr.  Wa\Tie  I*. 
Kelley?  A.    Yes. 

Q.     Can  you  recall  when  you  were  employed? 

A.     August  15th  to  March  20,  1951  and  1952. 

Q.     Mrs.  Villars,  what  did  you  do  for  the  doctor 
during  that  time?  What  was  your  general  work? 

A.     General  office  work,  assisting  the  doctor. 

Q.    Did  you  keep  any  books  for  the  doctor? 

A.    No. 

Q.     Did  you  have  anything  to  do  with  the  pay- 
ments that  were  made  by  the  patients? 

A.    Yes. 

Q.    What  would  you  do? 

A.     I  receipted  for  them. 

Q.     Did  you  make  the  receipts  at  all  times? 

A.     Not  at  all  times. 

Q.    Who  else  made  the  receipts,  if  you  know? 

A.     The  doctor. 

Q.    What  would  you  do  with  the  money  after 
you  received  it  and  issued  a  receipt  to  the  patient? 

A.    Put  it  in  the  cash  box. 

Q.    You  had  a  cash  box  then?  A.    Yes. 

Q.    What  would  you  do  with  the  amounts  in  the 
cash  box  at  the  end  of  the  day? 
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A.    Give  it  to  the  doctor. 

Q.  Did  you  make  all  entries  on  the  patient  card 
for  payments  that  came  across  to  your  desk?  [210] 

A.    Yes. 

Q.  Did  you  make  any  entries  on  patient  cards 
for  payments  that  were  given  to  the  doctor,  if  there 
were  any?  A.     I  don't  remember. 

Q.  Do  you  recall  whether  receipts  were  issued 
in  all  cases'?  A.     No,  I  don't. 

Q.  Mrs.  Villars,  do  you  have  any  idea  whether 
most  payments  were  made  there  by  currency  or 
check  by  the  patients?  A.    I  wouldn't  know. 

Q.  Do  you  know  whether  currency  exceeded 
those  of  checks,  or  you  don't  know?  A.     No. 

Q.  Now  did  you  keep  the  files  of  patient  cards, 
Mrs.  Villars?  A.    Yes. 

Q.     How  many  files  did  you  have?  A.     Two. 

Q.    And  what  was  in  each  one  of  those  two  files? 

A.  One  was  current  unpaid  and  the  other  was 
paid. 

Q.     Were  all  of  the  patient  cards  in  your  files? 

A.    No. 

Q.     Where  were  the  others,  if  you  know? 

A.  Well,  some  of  them  were  in  the  doctor's 
drawer,  top  desk. 

Q.  Dr.  Kelley  would  keep  some  of  the  patient 
cards  in  his  top  desk  drawer?  A.    Yes.  [211] 

Q.  Did  you  ever  have  a  patient  give  you  a  pay- 
ment that  you  could  not  find  a  patient  card? 

A.    I  do  not  know. 
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Q.  Did  you  ever  have  occasion  to  ask  Dr.  Kelley 
for  any  patient  cards  he  kept  in  his  desk? 

A.     Yes. 

Q.    What  was  the  purpose  of  that? 

A.     To  apply  payments. 

Q.    Would  he  give  you  those?  A.    Yes. 

Q.  What  did  you  do  with  the  card  after  you 
had  made  the  application?  A.     Put  it  back. 

Q.  Now,  Mrs.  Yillars,  did  Dr.  Kelley  have  an 
airplane  ?  A.     Yes. 

Q.     Do  you  know  what  he  used  that  airplane  for  ? 

A.    No. 

Q.     Did  he  use  it  for  business? 

A.  Well,  I  don't  know.  He  went  to  conventions 
with  it. 

Q.     Did  he  ever  use  it  for  vacation  trips? 

A.     One  that  I  know  of. 

Q.    What  was  that?  A.    Hunting. 

Q.  Do  you  know  whether  or  not  he  flew  every 
morning  ? 

A.  I  don't  know  if  he  flew  every  morning,  but 
he  did  fly  [212]  some  mornings. 

Q.    Was  that  for  pleasure  or  for  business? 

A.     I  don't  know. 

Q.  Did  he  ever  have  any  patients  early  in  the 
morning  when  he  flew  his  airplane? 

A.    Not  that  I  knew. 

Mr.  Brown:    You  may  inquire. 

Cross  Examination 
Q.     (By  Mr.  Avakian) :     Mrs.  Yillars,  with  re- 
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gard  to  these  patient  cards  that  were  kept  in  Dr. 
Kelley's  desk,  you  say  that  at  times  you  asked  for 
those  patient  cards  so  you  could  record  a  receipt 
of  money  on  it?  A.    Yes. 

Q.  And  then  you  put  the  card  back,  is  that 
right  ?  A.    Yes. 

Q.  Did  these  represent  patients  who  were  com- 
ing in  frequently  f  A.     I  don't  know. 

Q.  Well,  they  were  cards  at  least  on  which  you 
received  money  at  the  time?  A.    Yes. 

Q.  Does  that  refresh  your  recollection,  if  you 
were  receiving  payments  that  these  in  general  were 
patients  that  came  in  regularly  to  see  the  doctor? 

A.  No,  I  don't  think  so.  It  is  rather  difficult  to 
recall  this  long.  [213] 

Q.  Did  the  doctor  have  patients  who,  at  times, 
came  in  regularly  for  a  number  of  days  close  to- 
gether, for  a  course  of  treatment?  A.    Yes. 

Q.  With  regard  to  the  airplane,  Mrs.  Villars, 
do  you  recall  that  Dr.  Ivelley  from  time  to  time  had 
patients  who  were  pilots?  A.    Yes. 

Q.  And  do  you  recall  that  from  time  to  time 
he  conducted  physical  examinations  for  pilots,  in 
connection  with  their  CCA  examination? 

A.    Yes. 

Q.  And  did  that  involve  the  filling  out  of  forms 
fortheCAA?  A.     Yes. 

Q.  Did  you,  yourself,  assist  in  the  preparation 
of  those  forms?  A.     Yes. 

Q.  And  after  the  completion  of  the  examination, 
did  you  at  times  mail  those  forms  yourself? 
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A.     That  I  don't  recall. 
Mr.  Avakian:    I  think  that  is  all. 
(Witness  excused.) 

Afternoon  Session— April  2,  1956.  1:30  P.M. 

Defendant  present  with  counsel.  Presence  of  the 
jury  stipulated. 

MRS.  PHYLLIS  DUPUIS 

a  witness   on  behalf  of  the  plaintiff,   being  duly 
sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Maxwell) :  Will  you  state  your 
name  please?  A.    Phyllis  Dupuis. 

Q.    Where  do  you  reside,  Mrs.  Dupuis? 

A.     Philadelphia. 

Q.    What  was  your  maiden  name? 

A.     Phyllis  Irene  Kelley. 

Q.     Do  you  bear  any  relation  to  the  defendant? 

A.    Yes. 

Q.    What?  A.     Sister. 

Q.  Mrs.  Dupuis,  was  the  Hubbardsville,  New 
York  farm  owned  by  your  parents?  A.     Yes. 

Q.    Did  you  reside  there?  A.    Yes. 

Q.  Do  you  know  whether  or  not  that  i3roperty 
is  still  in  the  possession  of  your  parents? 

A.    No,  it  is  sold. 

Q.    When  was  it  sold?  [215] 

A.     In  '51  or  '52. 

Q.     '51  or  '52 — liow  mucli  was  it  sold  for? 
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A.     Twelve  thousand. 

Q.  Do  you  know  what  happened  to  the  proceeds 
of  the  sale  of  the  farm?  A.    Yes. 

Q.    What  was  that? 

A.     My  mother  was  the  only  one  left. 

Q.    And  she  received  the  proceeds? 

A.     She  received  the  proceeds. 

Q.  Now  do  you  recall  whether  or  not  there  was 
in  existence  a  farm  owned  by  her  parents  or  fam- 
ily? A.    Yes,  her  parents. 

Q.  Do  you  recall  when  that  was  sold  by  the 
family  ? 

A.     I  can't  recall  the  exact  date. 

Q.    Approximately? 

A.     Approximately  1930. 

Q.  Now,  Mrs.  Dupuis,  I  will  show  you  govern- 
ment's Exhibit  15.  Government's  Exhibit  15  con- 
sists of  two  bank  account  signature  cards,  the  top 
one  has  'Hemp"  (temporary)  at  the  top  of  it.  I 
will  ask  you  to  look  at  that  signature  on  that  card 
and  I  will  ask  you  if  that  is  your  signature? 

A.     That  is  my  name. 

Q.  I  realize  that  is  your  name.  Did  you  write 
that?  A.     No.  [216] 

Q.  Now  will  you  look  at  the  top  card  and  I 
will  ask  you  if  that  top  card  contains  your  signa- 
ture ?  A.    Yes. 

Q.     AYhere  were  you  when  you  signed  that? 

A.     In  Philadelphia. 

Q.    What  date  does  it  bear? 

A.    May  5,  1948. 
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Q.  Now  I  will  show  you  plaintiff's  Exhibit  14, 
together  with  No.  15.  No.  14  is  a  ledger  account  in 
the  name  of  Phyllis  Irene  Kelley,  Hubbardsville. 
The  account  is  in  the  Security  First  National  Bank 
of  Reno,  Reno,  Nevada.  I  will  ask  you  if  any  of 
the  funds  in  that  account  belonged  to  you? 

A.    No. 

Q.    Do  you  know  to  whom  they  belonged? 

A.    My  brother. 

Q.  Did  he  tell  you  he  was  opening  an  account 
for  you  in  the  Reno  Security  National  Bank? 

A.    No. 

Q.  Did  he  tell  you  he  was  putting  the  account 
in  your  name?  A.    Yes. 

Q.  Now  I  will  show  you  government's  Exhibit 
16,  deposit  slips.  I  will  ask  you  what  dex)osit  slips, 
if  any  of  them,  were  made  by  you?  A.    No. 

Q.  Now,  Mrs.  Dupuis,  I  have  here  a  Security 
National  Bank  of  [217]  Reno,  Nevada,  sa^dngs 
withdrawal  ticket,  dated  July  14,  1950,  and  a  check 
drawn  on  Phyllis  I.  Kelley  in  the  sum  of  $8896.21, 
dated  July  14,  1950,  cashier  check  on  the  Security 
National  Bank,  plaintiff's  Exhibit  No.  18,  and  I 
mil  ask  you  first  to  refer  to  the  savings  withdrawal 
ticket,  and  I  will  ask  you  if  the  signature  on  that 
ticket  is  in  your  handwriting?  A.     No. 

Q.  Did  you  write  in  the  amount  up  here, 
6.21?  A.    No. 

Q.     Do  you  recognize  that  handwriting? 

A.    My  brother's. 

Q.    Which  brother  is  that?  A.    Wayne. 
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Q.  You  also  have  a  brother  by  the  name  of  Win- 
field?  A.    Yes. 

Q.  Now  I  will  show  you  cashier's  check.  I  would 
like  to  know  if  that  is  your  endorsement  on  the 
back  of  that  check?  A.    Yes. 

Q.  Did  you  put  the  words  on  there,  "Pay  to  the 
order  of  Wayne  P.  Kelley"  in  typewriting  above 
your  signature?  A.     No. 

Q.    Do  you  know  who  did?  A.     My  brother. 

Q.  Do  you  recognize  his  signature  underneath 
your  signature?  A.    Yes.  [218] 

Q.  Now  do  you  recall  where  you  were  on  July 
11,  1950? 

A.     I  believe  I  was  at  home,  Hubbardsville. 

Q.  Do  you  know  how  you  got  that  check  to  en- 
dorse it?  A.     By  my  brother. 

Q.  And  did  you  return  it  to  your  brother  after 
you  had  endorsed  it?  A.     Yes. 

The  Court:  I  take  it  when  the  expression  *'my 
brother"  is  used,  unless  stated  to  the  contrary,  you 
are  referring  to  Dr.  Wayne  Kelley? 

A.    Yes.  ^ 

Q.  Now,  Mrs.  Dupuis,  it  has  been  stipulated 
into  evidence  in  this  case  the  existence  of  balances 
in  several  savings  accounts  in  New  York  State 
banks.  These  accounts  were  in  your  name  and  in 
the  name  of  your  brother,  Winfield  O.  Kelley.  Do 
you  Ivuow  the  accounts  to  which  I  have  reference? 

A.    Yes. 

Q.  Yv^ere  the  funds  in  those  accounts  your 
funds  ?  A.     No. 
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Q.     Do  you  know  whose  funds  they  were? 

A.    Well,  Wayne's. 

Q.  Did  you  ever  have  a  pass  book  for  those 
accounts  1  A.    No. 

Q.  Did  your  brother  ask  you  to  have  those  ac- 
counts in  your  name?  [219]  A.     No. 

Q.  Do  you  recall  the  approximate  date  of  the 
first  savings  account  taken  out  in  your  name  or  the 
name  of  your  brother,  Winfield  O.  Kelley,  by  Dr. 
Wayne  P.  Kelley?  A.     I  don't  recall  the  date. 

Q.  Would  it  have  been  during  the  time  he  was 
in  the  ser\4ce?  A.     No. 

Q.  Was  it  subsequent  to  the  time  he  was  in  the 
service  ?  A.    Yes. 

Q.     It  would  be  subsequent  to  1946? 

A.    Yes. 

Q.  NoAV  did  you  ever  have  custody  of  an  amount 
of  currency  other  than  those  savings  accounts  be- 
longing to  your  brother,  Wayne  P.  Kelley? 

A.    No. 

Q.  Did  you  ever  see  any  currency,  other  than 
these  savings  accounts,  which  belonged  to  your 
brother,  Wayne  P.  Kelley?  A.     No. 

Mr.  Maxwell:    You  may  inquire. 

Cross  Examination 

Q.  (By  Mr.  Lohsc) :  Mrs.  Dupuis,  were  you 
])or]i  in  Hubbardsville,  New  York?  A.    Yes. 

Q.  And  if  you  don't  mind  stating,  wliat  was  tlie 
year  of  your  birth?  A.     1918.  [220] 

O.     And  hnvr  much  vouncer  would  vou  ho  tlian 
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Dr.  Wayne  Kelley?  A.     Thirteen  years. 

Q.    Where  did  you  receive  your  education? 

Mr.  Maxwell:  May  it  please  the  Court,  I  do  not 
think  this  has  any  reference  to  the  direct  examina- 
tion and  if  counsel  desires  to  make  this  his  witness, 
that  is  satisfactory  at  the  proper  time.  It  is  all  im- 
material in  the  first  place. 

The  Court :    The  Court  will  permit  it. 

Q.  Mrs.  Dupuis,  in  response  to  question  asked 
by  Mr.  Maxwell,  I  believe  you  stated  your  parents 
owned  the  farm,  it  was  sold  in  about  1951? 

A.    Yes. 

Q.  And  if  you  know,  about  how  much  in  acreage 
did  that  farm  consist  of? 

A.     One  hundred  thirty  acres. 

Q.  Do  you  know  whether  the  entire  130  acres 
was  tillable? 

A.    About  100  acres  was  tillable. 

Q.  Did  your  mother,  after  your  father's  death, 
undertake  to  cultivate  that  property,  prior  to  the 
sale  ?  A.    Yes. 

Q.  Did  she  operate  that  faiTn  herself  for  any 
length  of  time  after  his  death? 

A.    Up  until  it  was  sold. 

Q.    When  did  your  mother  pass  away? 

A.     February  this  year.  [221] 

Q.  You  testified,  in  connection  with  questions 
Mr.  Maxwell  asked  you  in  regard  to  Exhibits  14, 
15,  and  16,  signature  cards  on  bank  account  in  the 
Security  National  Bank  of  Reno,  Nevada,  that  one 
of  them  contained  your  signature,  did  it  not? 
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A.    Yes. 

Q.  And  the  other  your  name,  l3ut  you  had  not 
signed  that  card?  A.    Yes. 

Q.  At  the  time,  Mrs.  Dupuis,  that  you  signed 
that  card,  had  you  had  any  discussions  with  your 
brother  Wayne,  concerning  the  request  which  he 
made — any  explanation  from  him  of  the  reasons 
vvdiy  he  asked  you  to  do  so*? 

A.     I  have  a  letter. 

Q.  In  substance  do  you  recall  the  nature  of  the 
communication  ? 

Mr.  Maxwell :  Your  Honor,  I  do  not  believe  any 
proper  foundation  has  been  laid  in  the  first  in- 
stance; in  the  second  instance,  it  sounds  to  me  a 
great  deal  like  this  is  going  to  be  a  self-serving 
statement. 

Mr.  Lohse :  I  think  Mr.  Maxwell  on  direct  asked 
Mrs.  Dupuis  whether  or  not  she  had  been  requested 
to  do  so  and  I  am  only  now  trying  to  determine 
in  what  manner  that  came  about. 

The  Court:    You  may  proceed. 

A.     By  letter  my  brother  sent  the  card. 

Q.  At  the  time  he  made  that  request,  Mrs.  Du- 
puis, did  he  state  any  reason  for  making  that  re- 
quest to  you? 

Mr.  Maxwell:  Your  Honor,  before  the  letter  is 
read,  I  [222]  would  object  to  it.  I  would  say  no 
proper  foundation  has  been  laid  for  this  witness's 
testimony.  The  testimony  is  not  the  best  evidence 
as  it  stands  now. 

Mr.  Lohse:    I  submit,  your  Honor,  Mr.  Maxwell 
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asked  that  type  of  information  and  it  went  in  with- 
out objections. 

Mr.  Maxwell:  I  merely  asked  her  if  her  brother 
had  so  requested  her  to  sign  it.  I  think  that  is 
satisfactory.  That  does  not  go  into  the  manner  of 
the  request. 

The  Court:    Objection  overruled. 

Q.  Will  you  then  state,  please,  Mrs.  Dupuis, 
what  request  or  explanation  you  received  from 
Wayne  Kelley  for  your  signature  on  that  card? 

A.  He  wrote  me  a  letter,  asking  that  I  sign 
the  card. 

Q.     N'othing  further? 

A.  The  fact  that  his  first  wife,  he  was  still  hav- 
ing difficulty. 

Q.  With  respect  to  the  accounts  which  were 
established  in  the  New  York  banks,  you  were  asked 
questions  by  Mr.  Maxwell  particularly  whether  or 
not  any  income  deposited  in  the  bank  accounts 
standing  in  your  name  and  your  brother  Winfield's 
name  were  your  funds  and  you  said  no,  is  that 
correct  ?  A,    Yes. 

Q.  In  establishing  of  those  funds,  Mrs.  Dupuis, 
did  your  brother,  Wayne  Kelley,  make  any  request 
of  you?  A.     Not  any  than  before. 

Q.     And  what  were  made?  [223] 

A.    What  I  just  mentioned. 

Q.  The  same  request  in  connection  with  the 
bank  accounts  in  New  York?  A.     Yes. 

Q.  And  was  that  the  reason  why  you  permitted 
your  name  to  be  used  to  the  bank  accounts  in  New 
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York  and  Nevada?  A.     That  is  correct. 

Mr.  Lohse :  Your  Honor,  I  have  nothing  further 
to  offer  on  cross  examination  at  this  time.  I  would 
like,  with  the  Court's  permission,  to  approach  the 
bench. 

(Conference    at   bench    between    Court    and 
counsel.) 

Redirect  Examination 

Q.  (By  Mr.  Maxwell)  :  Mrs.  Dupuis,  as  I  recall 
your  testimony  on  cross  examination,  you  stated 
that  your  brother  sent  you  a  letter,  asking  j^ou  to 
sigTL  the  signature  card  which  you  have  in  front  of 
you,  plaintiff's  Exhibit  15?  A.     Yes. 

Q.  And  in  that  letter  was  there  any  reason  ex- 
pressed why  he  wanted  this  account  opened? 

A.     I  don't  recall. 

Q.  Do  you  recall  when  that  letter  was  sent  to 
you  ?  A.     The  date  the  card  is. 

Q.  Do  you  recall  receiving  that  letter  on  that 
date?  How  can  you  receive  a  letter  on  the  date 
the  card  is  signed?  Isn't  that  the  same  date  on  that 
card?  [224] 

Mr.  Lohse :  Your  Honor  please,  I  shall  offer  ob- 
jection to  that.  I  submit  Mr.  Maxwell  is  cross- 
examining  his  own  witness. 

Mr.  Maxwell:  Your  Honor,  I  believe  this  is  the 
sister  of  the  defendant. 

The  Court:    Objection  overruled. 

Q.     Did  you  afPix  that  date  on  that  card? 

A.    No. 

Q.    Where  were  you  on  that  date  ? 
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A.    Hiibbardsville. 

Q.  Do  you  recall  receiving  a  letter  from  Dr. 
Wayne  P.  Kelley  on  or  about  that  date?  Do  you 
have  a  recollection  yourself  of  receiving  such  a 
letter? 

A.     I  have  a  recollection  of  receiving  a  letter. 

Q.  Do  you  recall  what  the  date  of  the  letter 
was?  A.     Around  this  time. 

Q.    Do  you  recall  what  the  letter  said? 

A.     ^0. 

Q.  Do  you  recall  it  said  anything  other  than 
you  were  to  simply  sign  that  card  and  send  it  back  ? 

A.     That  was  enough. 

Q.  You  would  have  done  it  whether  or  not  any 
reason  was  assigned  in  the  letter,  is  that  correct? 

A.    Yes. 

Q.  Do  you  have  any  positive  recollection  whether 
any  reason  was  [225]  assigned  in  that  letter? 

A.     I  do  not  know. 

Q.  Was  there  a  reason  given  in  the  letter,  or  do 
you  recall?  A.     I  don't  recall. 

Mr.  Maxwell:    You  may  inquire. 

Recross  Examination 

Q.  (By  Mr.  Lohse)  :  Mrs.  Dupuis,  the  fact  that 
the  signature  card  in  the  Security  National  Bank 
bore  your  signature,  which  was  sent  to  you  by  Dr. 
Kelley,  had  you  had  any  prior  conversations  about 
funds  with  your  brother,  Wayne  Kelley,  concern- 
ing the  execution  of  that  card  ? 

A.     I   recall  having  one   telephone   conversation 
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with  my  brother  Wayne   in   connection  with  the 

card. 

Q.  When  Mr.  Maxwell  asked  whether  you  would 
have  signed  that  mthout  your  brother  Wayne  hav- 
ing suggested  or  e^ddenced  any  particular  reason, 
you  replied  you  would  have,  is  that  correct? 

A.    Yes. 

Q.  And  is  your  reply  by  reason  of  the  fact  that 
you  pre^i-ously  testified  on  my  cross  examination 
that  he  had  had  difficulties  with  his  first  wife? 

A.     That  is  right. 

Mr.  Lohse:  If  your  Honor  please,  while  con- 
ferring with  your  Honor  x>reviously  at  the  bench, 
it  was  stipulated  between  counsel  for  the  govern- 
ment and  counsel  for  the  defense  that  the  defense 
might  call  Mrs.  Dupuis  now  at  this  time  as  a  [226] 
witness  in  this  case  and  that  by  calling  her  at  this 
time  it  would  not  constitute  a  waiver  of  our  right 
to  make  any  motion  which  might  appear  proper 
at  the  conclusion  of  the  government's  case.  With 
that  imderstanding,  I  should  like,  at  this  time,  to 
examine  Mrs.  Dupuis  as  a  witness  for  Dr.  Wayne 
P.  Kellcy,  the  defendant. 

The  Court :  The  record  will  show  the  stipulation 
and  understanding  between  Court,  and  counsel.  The 
witness  is  now  a  witness  of  the  defendant. 

Direct  Examination 

Q.  (By  Mr.  Lohse) :  Mrs.  Dupuis,  where  did 
you  attend  grammar  school? 

A.     Hamilton — pardon  mo,  in  TTiibbardsvillo. 
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Q.  Did  you  attend  grammar  school  for  eight 
years  there?  A.    Yes. 

Q.  Where  did  you  receive  your  high  school  edu- 
cation ?  A.     Hamilton. 

Q.     How  far  from  Hubbardsville  is  Hamilton? 

A.     About  five  miles. 

Q.  Did  you  attend  high  school  there  for  four 
years  ?  A.     Yes. 

Q.  Did  you  graduate  from  high  school  in  Ham- 
ilton? A.    Yes. 

Q.  Thereafter  what  additional  education  did  you 
receive?  A.     Syracuse  University. 

Q.     For  how  long?  [227]  A.     Four  years. 

Q.     Did  you  receive  any  degree? 

A.    A.B.  and  I  went  back  for  my  graduate  work. 

Q.  When  did  you  receive  your  A.B.  from  Syra- 
cuse University?  A.     1938. 

Q.    And  your  j)ost-graduate  degTee? 

A.    In  1944. 

Q.    Did  that  complete  your  formal  education? 

A.    I  have  taken  graduate  courses. 

Q.  Except  for  that,  however,  did  that  complete 
your  formal  education?  A.    Yes. 

Q.  What  was  your  occupation  after  you  grad- 
uated? A.    A  teacher. 

Q.     Where  and  for  how  long? 

A.  Spring  Valley,  New  York  for  five  years  and 
I  went  back  to  Syracuse,  then  Hamilton,  New 
York,  taught,  and  then  State  Teachers  College,  back 
to  Syracuse,  took  specialized  work  in  speech  ther- 
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apy,  speech  correction,  then  to  Philadelphia  and 

more  teaching. 

Q.     How  recently  have  you  taught? 

A.     Up  until  I  was  manied. 

Q.  And  you  are  not  teaching  then  at  the  present 
time  ?  A.    No. 

Q.  Mrs.  Dupuis,  who  deferred  the  cost  of  your 
education?  [228]  A.    My  parents. 

Q.  Does  that  include  the  education  which  you 
received  your  master's  degree  and  graduate  work? 

A.     No,  my  under-graduate  work. 

Q.     How  far  is  Syracuse  from  the  family  home? 

A.     About  60  miles. 

Q.  During  the  time  you  attended  school  there, 
you  remained  away  from  home,  did  you  not? 

A.    Yes. 

Q.  And  it  has  been  a  fact  that  your  parents 
deferred  the  cost  of  your  books,  your  tuition  and 
your  living  expenses  while  in  college? 

A.  Yes,  except  for  my  doing  work  on  a  scholar- 
ship basis. 

Q.  In  point  of  time,  during  the  course  of  your 
education,  did  you  have  a  scholarship? 

A.     I  had  a  fellowship  until  I  graduated. 

Q.  After  you  graduated  from  college,  was  there 
any  further  study?  A.    Yes. 

Mr.  Maxwell:  I  can't  see  the  relevancy  of  this 
line  of  questioning. 

The  Court:  I  assume  counsel  is  going  to  come 
to  the  point. 
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Mr.  Lolise :  I  submit,  your  Honor,  it  is  our  pur- 
pose to  tie  this  line  of  questioning  in. 

The  Court:    Very  well,  proceed,  let  us  tie  it  uj). 

Q.  Do  you  recall  the  type  of  farming  operations 
carried  on  by  your  father  at  the  ranch  at  Hub- 
bardsville  ?  A.    Yes. 

Q.    Would  you  describe  it  please? 

Mr.  Maxwell :    What  date  *? 

Mr.  Lohse:  Prior  to  these  things,  when  she  was 
living  at  home. 

Mr.  Maxwell:  That  is  what  I  would  like  to 
know,  what  date? 

Q.  When  do  you  first  recall  going  to  Hubbards- 
ville  to  live? 

A.    I  was  born  on  the  farm  in  1918. 

Q.  And  from  and  after  your  birth,  until  you 
left  home  to  go  to  school,  Mrs.  Dupuis,  did  you 
have  occasion  to  observe  the  general  activity  car- 
ried on  by  your  father  in  connection  with  the  opera- 
tion of  that  farm? 

A.    Yes,  I  always  worked  on  the  farm. 

Mr.  Maxwell:  I  object  to  this  line  of  testimony 
as  l)eing  too  remote.  The  government  has  not  pre- 
sented evidence  except  as  to  the  years  1948  to  1952. 
In  addition  to  that,  I  do  not  see  the  purpose. 

The  Court:  I  assume,  counsel,  Mr.  Lohse  is  go- 
ing to  connect  this  up. 

Mr.  Lohse:     That  is  my  intention,  your  Honor. 

The  Court:    Go  ahead. 

Q.    You  were  born  in  1918?  [230] 

A.    Yes. 
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Q.  You  graduated  from  college  in  1938.  For 
how  long  a  period  of  time  after  you  graduated 
from  college  did  you  actually  reside  at  home'? 

A.     I  lived  there  all  the  time. 

Q.  During  that  period  of  time  what  type  of  ac- 
tivity, if  you  know,  did  your  father  engage  in? 

A.  Operated  the  farm,  raised  produce,  such  as 
beans  and  peas.  We  sold  the  products. 

Q.  Do  you  recall  whether  or  not,  during  your 
life  on  the  farm,  your  brother,  Wayne  Kelley,  took 
any  part  in  the  operation  of  the  farm  with  your 
father?  A.    Yes. 

Q.  Will  you  briefly  describe  to  the  jury,  if  you 
can,  what  that  part  was  that  you  observed? 

A.  My  father  carried  on  the  raising,  growing 
of  beans  and  peas,  regular  farm  work,  in  addition 
to  the  dairy  farm.  They  trucked  some  produce,  or 
rather  my  brother  Wayne  trucked  the  produce,  to 
the  Philadelphia  and  New  York  markets. 

Q.  In  connection  with  the  actual  crops  and  ship- 
ment of  the  farm  produce,  Mrs.  Dupuis,  did  your 
brother  ever  assist  your  father  in  comiection  with 
the  packaging  and  marketing  of  the  produce? 

A.  Yes;  wired  baskets,  bushel  baskets  of  peas 
and  beans  that  had  to  be  shipped  immediately,  so 
they  wouldn't  spoil. 

Q.     During  the  harvest  season  ?  [231-233] 

A.    Yes. 

Q.  Do  you  knoAV  whether  your  father  ever  hired 
any  help  on  the  farm  during  the  harvest  season? 

A.    He  hired  help  the  year  around. 
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Q.  Generally,  if  you  know,  what  was  your 
brother  Wayne's  activities  in  the  matter  of  culti- 
vation and  harvesting  and  marketing  of  the  crops 
during  the  time  that  you  lived  on  the  ranch'? 

Mr.  Maxwell:  Objected  to  as  asked  and  answered. 

The  Court:    It  may  be  answered. 

A.  He  ran  the  tractor,  cultivated,  plowed,  drove 
the  truck,  took  care  of  the  dairy,  milking,  anything 
that  had  to  be  done  on  the  farm. 

Q.  Mrs.  Dupuis,  what  was  the  relationship  with 
resx:>ect  to  Dr.  Wayne  Kelley  and  your  father,  so 
far  as  all  three  of  you  children  were  concerned,  if 
you  know? 

A.  He  was  very  close  to  my  father;  closer  than 
he  was  to  my  mother. 

Q.     Was  he  closer  than  Winfield,  for  example? 

A.    Yes. 

Mr.  Maxwell:    Objected  to  as  immaterial. 

The  Court:    It  has  been  answered. 

Q.    What  was  your  relationship  to  your  father? 

Mr.  Maxwell:     Objected  to  as  immaterial. 

The  Court:    Objection  sustained. 

Mr.  Lohse:    I  ask  that  this  be  marked. 

Mr.  Maxwell:  Do  you  intend  to  offer  it  in  evi- 
dence, counsel?  [234] 

Mr.  Lohse:    Yes. 

Mr.  Maxwell:  In  respect  to  that,  your  Honor, 
may  I  request  the  offer  of  proof  in  the  absence 
of  the  jury? 

Mr.  Lohse:  Your  Honor,  I  do  not  believe  it  is 
necessary  to  excuse  the  jury.  I  will  make  that  offer 
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through  another  witness,  but  I  do  wish  to  have  the 

foundation  laid. 

The  Court:  The  Court  certainly  cannot  see  any 
materiality  on  the  part  of  the  offer  at  this  time. 
Perhaps  I  don't  understand  the  situation. 

Mr.  Maxwell:    I  am  sure  I  don't  either. 

The  Court:  There  is  nothing  to  prevent  the 
offer  being  marked  for  identification,  as  far  as  I 
can  see. 

Mr.  Maxwell:    That  is  perfectly  satisfactory. 

The  Court:  The  offer  will  be  marked  B-1  for 
identification. 

Q.  Mrs.  Dupuis,  I  hand  you  wiiat  purports  to 
be  a  photograph  and  ask  you  whether  you  know 
what  that  purports  to  represent? 

Mr.  Maxwell:  Just  a  moment.  The  witness  is 
now  going  to  describe  the  exhibit  to  the  jury. 

Mr.  Lohse :  I  have  not  asked  her  to  testify  what 
it  is,  only  if  she  knows  what  it  purports  to  repre- 
sent. 

The  Court :    Answer  yes  or  no. 

Q.  That  is  correct — can  you  state  whether  you 
know  what  that  represents  ?  [235]  A.    Yes. 

Q.  Do  you  know,  Mrs.  Dupuis,  when  the  photo- 
graph of  the  object  represented  on  that  photograph 
was  taken  and  by  whom?  A.    Yes. 

Q.    When  was  it  taken?  A.     Last  summer. 

Q.    And  where?  A.     In  Philadelphia. 

Q.     And  by  whom  was  th(^  ■|')hotograph  taken? 

A.     Taken  l)y  my  In'other  Wayne. 

Q.     Did  the  object  whicli  tliat  pliotograph  shows 
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remain  in  your  possession,  on  the  premises  in  your 

home  in  Philadelphia  at  that  time?  A.     Yes. 

Q.  And  for  how  long  a  period  of  time  has  that 
object  been  in  your  possession? 

Mr.  Maxwell:  There  are  a  number  of  objects 
shown  in  the  photograph. 

Mr.  Lohse:  There  is  one  main  object  portrayed 
in  the  xohotograph,  your  Honor.  Your  Honor  has 
seen  the  photograph.  Your  Honor  please,  we  would 
be  happy  to  make  an  offer  of  proof  in  connection 
with  this  photograph,  in  the  absence  of  the  jury, 
if  so  desired. 

Mr.  Maxwell :  May  it  please  the  Court,  I  assume 
this  [236]  photograph  is  photograph  of  object 
which  is  presently  in  existence.  That  being  so,  this 
photograph  is  obviously  not  the  best  evidence.  This 
witness  has  established  its  present  existence.  I 
think  the  photograph  would  not  be  admissible,  not 
the  best  evidence  and  any  further  testimony  about 
it  would  be  prejudicial. 

Mr.  Lohse:  Your  Honor,  I  hardly  think  that 
Mr.  Maxwell  is  really  serious  in  that  objection. 
Photographic  evidence  is  certainly  permissible. 

The  Court:  You  can't  advise  the  Court  on  that, 
counsel.  I  am  familiar  with  it.  We  are  concerned 
with  the  materiality. 

Mr.  Brown:  We  invited  an  offer  of  proof,  your 
Honor.  I  think  it  can  be  settled  if  an  offer  were 
made  out  of  the  presence  of  the  jury. 

The  Court:    Make  your  offer,  gentlemen. 

Mr.  Brown:     Out  of  the  presence  of  the  jury? 
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The  Court:    Is  it  offered  in  evidence? 

Mr.  Brown:    No,  an  offer  of  proof. 

The  Court:  Can  you  proceed  with  this  witness 
on  some  other  point  *? 

Mr.  Lohse :    Yes,  your  Honor. 

The  Court:  I  do  not  want  to  deter  anything 
you  have  in  connection  with  that  offer.  If  you  can, 
I  suggest  you  proceed.  [237] 

Q.  Do  you  recall,  Mrs.  Dupuis,  when  your 
brother  Wayne  Kelley  was  married,  the  first  time? 

A.    Yes. 

Q.  And  when,  if  you  recall,  did  that  marriage 
take  place? 

A.  On  Christmas  Day.  I  don't  remember  the 
year. 

Q.    Might  that  have  been  1929?  A.     Yes. 

Q.  Were  you  present  at  the  marriage  ceremony, 
Mrs.  Dupuis?  A.     No. 

Q.    Was  your  mother  there?  A.     No. 

Q.     Did  your  father  attend  the  wedding? 

A.    No. 

Mr.  Maxwell:  I  ask  that  testimony  be  stricken; 
obviously  not  her  own  knowledge  if  she  did  not 
attend,  how  did  she  know? 

The  Court:     0]->jection  overruled. 

Q.     Did  your  father  attend? 

A.     No  member  of  my  family. 

Q.     None  of  your  family  attended?  A.     No. 

Q.    Did  you  know  Elsbeth  Kelley?  A.    Yes. 

Q.     That  was  Wayne  Kelley 's  wife? 

A.    Yes.  [238] 
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Q.     Did  you  have  occasion  to  visit  at  their  home  % 

A.     Yes. 

Q.  Do  you  recall  at  what  time  or  times  you 
visited  with  them?  A.     Not  frequently. 

Q.     How  frequently? 

A.  When  I  was  home  on  vacation  and  on  week- 
ends. 

Q.  Can  you  tell  roughly  the  years  or  period  over 
which  your  visits  in  their  home  took  place? 

A.  For  three  or  four  years  after  the  marriage. 
They  went  to  Clinton. 

Q.  During  the  early  portion  of  the  marriage, 
then,  during  the  first  few  years,  you  actually 
visited  at  Wayne  Kelley's  home?  A.    Yes. 

Q.  Did  you  observe,  Mrs.  Dupuis,  the  manner 
in  which  the  doctor  and  his  then  wife  got  along, 
during  the  course  of  your  visits?  A.    Yes. 

Q.  How  would  you  say  their  marital  life  ap- 
peared, as  you  observed  it? 

Mr.  Maxwell:  0])ject  to  that  as  calling  for  oj^in- 
ion  and  conclusion  of  the  witness. 

Mr.  Lohse:    She  can  testify  what  she  saw. 

Mr.  Maxwell:  FurtheiTiiore,  the  matter  is  cer- 
tainly immaterial  as  to  any  financial  matters  of 
Dr.  Kelley's  during  the  years  1949  to  1952  or  prior ; 
whether  or  not  he  got  along  with  his  wife,  I  think 
is  clearly  immaterial.  [239] 

Mr.  Lohse:  Your  Honor,  it  has  a  very  definite 
bearing,  so  far  as  the  defense  is  concerned. 

The  Court:  The  witness  may  ansAver  if  she 
knows. 
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A.     I  know  that  they  didn't  get  along. 

Q.    And  did  you  observe  conditions'? 

A.     I  observed  things  which  took  place. 

Q.  Would  you  describe  them  as  you  observed 
them? 

Mr.  Maxwell:  Objected  to  as  calling  for  conclu- 
sion. 

The  Court:  Objection  sustained.  She  testified 
they  didn't  get  along.  That  is  as  far  as  it  goes. 

Q.     Do  you  know  Mrs.  Tracy?  A.     Yes. 

Q.  Was  Mrs.  Tracy  a  frequent  visitor  at  the 
Hubbardsville  farm  while  you  were  there  as  a  girl? 

A.    No. 

Q.  Do  you  recall  that  Mrs.  Tracy  ever  visited 
there  ? 

A.     She  may  have  visited  there  a  few  times. 

Q.  If  you  know,  what  was  your  mother's  reac- 
tion to  Dr.  Wayne  P.  Kelley's  marriage  to  Elsbeth  ? 

Mr.  Maxwell:  Objected  to  as  calling  for  conclu- 
sion, calling  for  hearsay. 

The  Court:    Objection  sustained. 

Q.  May  I  ask  this  question — what  reaction  did 
you,  as  a  family,  have  to  the  marriage  of  Dr.  Kelley 
to  Elsbeth? 

Mr.  Maxwell:  Same  objection.  Calls  for  hear- 
say; [240]  calls  for  conclusion. 

The  Couii: :  Well,  I  think  the  witness  can  testify 
generally  as  to  the  family  reaction.  She  was  a  part 
of  it  and  that  is  a  very  definite  thing. 

Mr.  Lohse:  That  was  the  manner  in  which  I 
thought  I  had  raised  it,  your  Honor. 
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Q.     Can  you  answer  the  question?  A.     Yes. 

Q.    What  was  that? 

A.    I  would  say  that  my  mother 

Mr.  Maxwell:    Objected  to  as  not  responsive. 

The  Court:    Your  family. 

A.  My  family  was  very  much  opposed  to  the 
marriage. 

Q.  Do  you  know,  Mrs.  Dupuis,  whether  or  not 
your  mother  actual!}^  became  ill  as  a  result  of  that 
marriage  % 

Mr.  Maxwell:     Objected  to  as  leading  question. 

Mr.  Lohse:  It  is  a  question  of  fact  whether  she 
knows  or  doesn't  know. 

The  Court:     She  can  answer  yes  or  no. 

A.    Yes. 

Q,  How  large  a  home  was  there  on  the  ranch 
at  Hubbardsville,  or  farm,  how  many  rooms? 

A.     Fifteen  or  17  rooms. 

Q.  Do  you  recall  that  there  ever  was  on  the 
family  homestead  at  Hubbardsville  a  depository  or 
safe  for  safekeeping  of  valuable  documents?  [241] 

A.    Yes. 

Q.  Where  was  that  located  in  the  home  spe- 
cifically? 

A.     It  was  located  in  a  closet  of  a  bedroom. 

Q.     Were  any  of  your  valuables  kept  there? 

Mr.  Maxwell:    Objected  to  as  immaterial. 

The  Court :    The  witness  may  answer. 

A.     There  were  valuables 

The  Court:  The  question  was,  were  any  of  your 
valuables  kept  there? 
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A.  My  valuables,  after  1948,  1949,  my  mother's 
papers  and  mine  were  kept  there. 

Q.  Do  you  know,  from  time  to  time,  what  pa- 
pers, other  than  those  you  have  just  mentioned, 
were  left  there,  that  is,  belonging  to  yourself  and 
your  mother,  in  the  place  of  safekeeping  in  Hub- 
bardsville?  A.     Before  that  time? 

Q.    Yes. 

A.  My  brother  Wayne  had  a  safe  in  which  he 
kept  papers,  and  my  father. 

Q.  Do  you  know  where  the  safe  you  just  men- 
tioned presently  isf 

A.     The  safe  is  in  my  possession. 

Q.  Do  you  recall  when,  in  point  of  time,  Dr. 
Wayne  Kelley  removed  any  of  his  personal  prop- 
erty? 

Mr.  Maxwell:    If  she  knows.  [242] 

Mr.  Lohse :    If  she  knows. 

A.  When  he  came  back  from  the  service  in  1946 
or  1947. 

Q.  xVnd  when  did  the  safe  actually  come  into 
your  possession?  A.     My  possession? 

Q.    Yes. 

A.    At  the  time  that  we  sold  the  property. 

Q.  When  you  say  the  property,  do  you  have 
reference  to  the  sale  of  personal  property? 

A.     The  farm. 

Q.     That  was  in  1951?  A.     1951. 

Q.  And  it  has  been  in  your  possession  since  that 
time  ?  A.    Yes. 

Q.     And  still  is  in  your  possession? 
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A.    Yes. 

Q.     That  is  m  Philadelphia,  your  x)resent  home? 

A.    Right. 

Q.  Mrs.  DiiiDiiis,  has  your  mother's  estate  been 
probated?  A.     It  is  in  the  process  now. 

Q.  And  if  you  know,  who  is  named  as  executor 
of  that  estate,  or  executrix  I 

Mr.  Maxwell:  May  it  please  the  Court,  I  would 
like  to  object  to  the  materiality  of  this  testimony. 

The  Court:    Objection  overruled. 

Q.     Answer  the  question.  [243] 

A.     I  am  the  executrix. 

Q.  Mrs.  Dupuis,  I  hand  you  a  document  con- 
sisting of  three  sheets  and  I  ask  you  to  state,  please, 
if  you  know,  what  that  document  is. 

A.     My  mother's  will.  It  is  a  copy  of  it. 

Mr.  Lohse:  Your  Honor  please,  I  should  like 
to  offer  a  copy  of  the  wdll  next  in  order. 

Mr.  Maxwell:  Your  Honor,  I  have  no  objec- 
tion as  to  the  authenticity  of  the  document.  I  do 
o]:)ject  to  it  on  the  ground  the  document  is  not 
material  or  relevant  to  the  proceedings. 

Mr.  Lohse:    May  I  be  heard,  your  Honor? 

The  Court:  The  objection  is  very  well  taken. 
The  Court  will  permit  it  to  be  marked.  That  will 
be  received  in  evidence  as  defendant's  Exhibit  C. 

Q.  Mrs.  Dupuis,  do  you  know  of  what  the  na- 
ture of  your  mother's  estate  consists;  in  other 
words,  what  property  did  she  leave  at  her  death? 

A.     She  had  a  few  stocks. 

Q.     Are  you  able  to  state,  with  any  degree  of 
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certainty,  the  number?  A.     Shares  of  stocks? 

Q.    Yes. 

A.  TAventy-six;  approximate  value  of  all  of  her 
personal  estate,  four  or  five  thousand  dollars.  [244] 

Q.  Were  those  shares  all  one  company,  or  are 
they  varied? 

A.  I  think  there  were  two,  Philadelphia  Elec- 
tric and  Lide  Limited. 

The  Court:  Mrs.  Dupuis,  you  said  the  value  of 
your  mother's  personal  property  was  four  or  five 
thousand  dollars.  Do  you  mean  all  the  personal 
property  or  just  the  stocks? 

A.  Stocks,  plus  any  other  personal  property.  It 
had  nothing  to  do  with  the  real  estate. 

The  Court:  I  wondered  if  you  were  putting 
^Ye  thousand  dollars  on  the  stock  only  or  all  the 
personal  property.  I  think  now  it  goes  to  all  per- 
sonal i>roperty. 

A.  Yes;  as  yet  I  am  not  in  a  position  to  know, 
but  I  think  approximately  fire  thousand  dollars. 

Q.  These  items,  I  understand,  are  to  be  pro- 
bated ?  A.    Yes. 

Q.  In  addition  to  that,  did  you  and  your  mother 
own,  at  the  date  of  her  death,  any  other  property 
in  joint  tenancy  or  otherwise? 

A.     Joint  savings  accoimt. 

Q.  Will  you  state,  if  you  know,  what  the 
amount  of  that  joint  savings  account  was? 

A.  Twenty-five  thousand  dollars,  which  includes 
sale  of  the  farm.  [245] 

Q.    Was  there  any  other  joint  savings  account? 
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A.     No  other  joint  savings  account. 

Q.  Are  there  any  other  joint  tenancies'?  Did 
your  mother  own  any  other  property  in  joint  ten- 
ancy ^  A.    Bonds. 

Q.     What  kind  of  bonds? 

A.     Government  bonds. 

Q.     If  you  can  recall,  how  many? 

A.  The  approximate  value  of  five  thousand  dol- 
lars, which  were  jointly  owned  or  some  which  were 
my  own. 

Q.  Other  than  that  there  was  no  other  property 
that  belonged  to  you  and  your  mother  which  you 
had  in  joint  tenancy?  A.     No. 

Q.     At  the  time  of  her  death?  A.     No. 

Mr.  Lohse:  With  the  Court's  permission,  I 
should  like  to  read  defendant's  Exhibit  C  to  the 
jury. 

The  Court:    You  may. 

Mr.  Lohse:    Exhibit  C;  second  sheet j 

''I,  Iva  P.  Kelley,  residing  in  the  Town  of  Hamil- 
ton, County  of  Madison,  and  State  of  New  York, 
]3eing  of  sound  and  disx)osing  mind,  memory  and 
understanding,  do  hereby  make,  publish  and  declare 
this  to  ])e  my  Last  Will  and  Testament  in  manner 
and  form  following,  that  is  to  say:  [246] 

"First:  I  hereby  revoke  any  and  all  wills  and 
codicils  heretofore  executed  by  me. 

"Second :  I  direct  that  all  my  just  debts,  fyberak 
and  testamentary  expenses  be  paid  as  soon  as  prac- 
ticable after  my  decease. 
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"Third:  I  hereby  give  and  bequeath  to  ni}^  son, 
Wayne,  the  sum  of  $500.00. 

"Fourth:  I  hereby  give,  bequeath  and  devise  all 
the  rest  of  my  residue  and  remainder  of  my  estate, 
both  real  and  personal,  to  my  daughter,  Phyllis,  and 
my  son,  Winfield,  to  share  and  share  alike. 

"Fifth:  I  direct  that  there  be  no  public  auction 
of  any  of  my  property  whatsoever. 

"Sixth:  I  nominate,  constitute  and  appoint  as 
the  executrix  of  this,  my  Last  Will  and  Testament, 
my  daughter,  Phyllis  Irene  Kelley,  and  direct  that 
no  bond  nor  security  be  required  from  her  for 
action  in  that  capacity,  and  she  shall  have  full  and 
complete  authority  in  her  discretion  to  sell,  mort- 
gage and  pledge  any  property  and  asset  of  my  estate 
at  such  times  and  by  such  methods  as  to  her  may 
seem  expedient. 

"In  Witness  Whereof,  I  have  hereunto  subscribed 
by  name  the  28th  day  of  August,  in  the  year  [247] 
Nineteen  Hundred  and  Fifty-one. 

"Iva  P.  Kelley  (L.S.)" 
To  speed  things  up,  your  Honor,  and  with  the  per- 
mission of  counsel,  I  should  like  to  omit  the  wit- 
nessing portion  of  the  will. 

Mr.  Maxwell:     So  stipulated. 

J^.fr.  Lohse:  Only  to  make  mention  of  the  fact 
that  this  instrument  is  signed  on  the  28th  of 
August,  1951,  was  certified  to  by  two  mtnesses, 
Benedetta  M.  Carroccio  and  Joe  Schapiro  on  the 
28th  of  August,  1950,  and  then  the  codicil  to  the 
will  which  is  attached  to  the  exhilnt: 
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(Reads.) 

''Codicil  to  Will 

"I,  Iva  P.  Kelley,  residing  in  the  Town  of  Hamil- 
ton, County  of  Madison,  and  State  of  New  York, 
being  of  sound  mind  and  memory,  do  hereby  make, 
publish  and  declare  the  following  as  a  codicil  to 
my  certain  Last  Will  and  Testament,  dated  August 
28,  1951: 

"First.  I  hereby  annul  and  revoke  the  bequest 
made  as  follows:  'I  hereby  give  and  bequeath  to 
my  son,  Wayne,  the  simi  of  $500.00.' 

"Second:  In  all  other  respects,  I  do  hereby  rat- 
ify and  confirm  my  said  Last  Will  and  Testament, 
dated  August  28,  1951.  [248] 

"In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  seal  this  15th  day  of  January,  1953. 

"Iva  P.  Kelley  (L.S.)" 
Following  Vv'hich  is  the  usual  provision  for  wit- 
nesses and  the  fact  that  the  witnesses  signed  in  the 
presence  of  each  other. 

(Jury  admonished  and  recess  taken  at  2:45 
p.m.) 

3:00  P.  M. 
Defendant  present  with  counsel.    Presence  of  the 
jury  stipulated. 

MRS.  DUPUIS 
resumed  the  witness  stand  on  further 

Direct  Examination 
Q.     (By  Mr.   Lohse) :     Mrs.   Dupuis,  was  your 
mother  during  the  time  you  lived  in  Hubbardsville, 
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engaged  in  any  business  on  her  own  account? 

A.    Yes. 

Q.     What  was  the  nature  of  that  business? 

A.     She  bought  and  sold  antiques. 

Q.  If  you  know,  can  you  state  over  what  period 
of  time  your  mother  engaged  in  that  antique  busi- 
ness? A.     Twenty-five    years. 

Q.  Do  you  know,  Mrs.  Dupuis,  to  what  extent, 
in  general  terms,  did  she  engage  in  the  antique 
business  ? 

A.  She  managed  and  she  had  exhibits  and  the 
proceeds  helped  me  through  school. 

Q.  Did  your  brother  Wayne,  if  you  know,  take 
any  part  in  the  [249]  operation  of  the  antique 
business  which  your  mother  engaged  in? 

A.  He  drove  a  truck  or  a  car,  trucking  home 
furniture  and  transporting  one  thing  or  another. 

Q.  That  is,  totalling  up  generally,  Mrs.  Dupuis, 
there  was  a  constant  activity  in  your  house  over  a 
24-hour  period? 

A.     That,  in  addition  to  being  a  farmer's  wife. 

Q.  Were  any  antique  items  of  furnishings  left 
at  Hubbards^dlle  when  the  farm  was  sold,  Mrs. 
Dupuis,  at  the  farm?  A.     No. 

Q.  Was  there  a  disposition  made  of  any  antiques 
prior  to  your  mother's  death? 

A.  She  kept  in  storage  antiques,  family  pieces 
that  Avere  more  valuable,  so  in  case  anjrthing  hap- 
pened to  the  farm  I  would  have  them,  to  preserve 
them. 

Q.     What  happened  in  fact  to  the  storage  pieces  ? 
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A.     I  have  them  in  my  possession. 
Q.     Are  they  in  your  home  in  Philadelphia  now? 
A.     Yes. 
Mr.  Lohse:     You  may  examine. 

Cross  Examination 

Q.  (By  Mr.  Maxwell)  :  Now,  I  believe  you  testi- 
fied that  during  the  period  1914  to  1938  your  mother 
and  father  ran  a  dairy  farm  and  had  produce,  such 
as  beans  and  peas  on  the  farm  as  well,  is  that  cor- 
rect ?  A.    Yes. 

Mr.  Avakian:  I  believe  Mr.  Maxwell  has  the 
date  [250]  wrong.  The  witness  testified  she  wasn't 
born  until  1918. 

The  Court:  The  witness  is  familiar  with  the 
dates.    She  may  correct  it. 

Q.     Is  that  correct? 

A.  I  was  born  in  1918.  The  farm  was  in  opera- 
tion in  1914. 

Q.     Were  you  born  on  the  farm?  A.     Yes. 

Q.     And  was  Wayne  born  on  the  farm  as  well  ? 

A.  I  believe  he  was  l^orn  in  Hubbardsville,  not 
on  the  farm. 

Q.     When  was  he  born? 

A.     Thirteen  years  before  me. 

Q.  Then  when  your  brother  Wayne  started  to 
medical  school  in  1928,  how  old  were  you? 

A.     I  was  ten. 

Q.  And  how  old  were  you  at  the  time  your 
brother  Wayne  was  married  on  December  25,  1929  ? 

A.    Eleven. 
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Q.  And  how  old  were  you  when  your  brother 
Wayne  entered  medical  practice  in  1933? 

A.     Fifteen. 

Q.  Now  let  us  go  back  to  the  time  you  were  ten 
years  old.  Can  you  tell  me  how  much  of  your  farm 
was  under  cultivation  in  1928? 

A.  I  would  say  as  much  as  w^as  capable  of  being 
under  cultivation. 

Q.  At  that  time  you  were  in  about  the  fourth 
grade  of  school,  is  [251]  that  correct? 

A.     I  believe  the  fifth  grade. 

Q.    Did  you  work  on  the  farm  at  that  time? 

A.    I  did. 

Q.     Did  your  brother  work  on  the  farm  in  1928? 

A.     Yes. 

Q.     All  the  year?  A.     Yes. 

Q.  I  believe  there  is  testimony  here  that  he  went 
to  medical  school  in  1928. 

A.  He  went  to  medical  school  after  he  finished 
Colgate.  He  graduated  from  Colgate  in  1926  or 
1927,  went  back  to  Colgate  and  took  his  masters, 
his  M.A. ;  at  that  point  he  went  to  medical  school. 

Q.     Is  that  about  1928?  A.    Approximately. 

Q.  Did  he  work  on  the  farm  all  during  the  year 
1928?  A.     AYhen  he  wasn't  at  medical  school. 

Q.  How  about  the  year  1929?  This  Avould  be 
W'hen  you  were  eleven  years  old. 

A.     I  l)elieve  he  was  doing  trucking. 

Q.     Well,  was  he  going  to  medical  school  in  1929  ? 

A.     Yes.    During  the  summer. 

Q.     During  the  summer  he  did  trucking? 
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A.    Yes.  [252] 

Q.  How  about  1930,  when  you  were  twelve  years 
old'? 

A.  I  can't  rememl^er  the  exact  number  of  years 
he  was  occupied  in  trucking. 

Q.     He  was  occupied  in  trucking?  A.    Yes. 

Q.     Do  you  know  what  kind  of  truck  he  used"? 

A.  When  he  was  on  the  farm,  he  used,  as  I  said, 
the  car  converted  into  a  truck,  an  old  Studebaker, 
l)ut  then  he  purchased  a  truck  to  haul  produce  to 
New  York.    The  kind  I  don't  know. 

Q.  Isn't  it  a  fact  in  1930  he  began  trucking  for 
the  first  time,  he  purchased  a  Ford  truck  to  haul 
produce,  is  that  correct? 

A.     He  purchased  a  truck. 

Q.  And  that  was  the  first  year  that  he  did  any 
produce  hauling? 

A.  He  did  produce  hauling  before  that  in  a 
small  way. 

Q.  And  when  did  he  do  that,  in  the  sunmier 
time  ?  A.     Yes. 

Q.  He  was  in  Colgate  University  most  of  that 
time,  teaching  and  going  to  school,  wasn't  he,  prior 
to  1930  and  1928?  A.    Yes. 

Q.  So  the  only  work  he  had  was  during  the 
summer  ? 

A.  And  when  he  got  home  from  college.  He 
lived  at  home  when  he  went  to  Colgate. 

Q.  Do  you  remember  when  he  started  to  Col- 
gate ? 
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A.  Colgate  was  four  years  straight,  that  would 
be  1923  to  1927.  [253] 

Q.     How  old  were  you  at  that  time? 

A.     Very  young. 

Q.     Five  years  old?  A.     Yes. 

Q.     Do  you  recall  when  he  started  in  Colgate? 

A.     I  know  when  he  went  to  Colgate. 

Q.     Do  you  recall  it?  A.     Yes. 

Q.  Do  you  recall  what  he  did  that  summer  when 
you  were  five  years  old? 

A.     I  recall  he  worked  whenever  he  Avas  at  home. 

Q.     He  worked  on  the  farm,  didn't  he? 

A.    Yes. 

Q.     For  your  folks?  A.     Yes. 

Q.     And  he  wasn't  paid  anything  for  that,  was  he  ? 

A.  Yes,  my  father  and  he  sold  things,  they 
divided  the  proceeds. 

Q.  And  this  was  during  the  time  you  were  five 
years  old.  Did  you  ever  see  them  divide  the  pro- 
ceeds when  you  were  ^ve'^ 

A.     They  did  it  from  that  period  on. 

Q.  Did  you  ever  see  them,  when  you  were  five 
years'  old,  divide  the  proceeds? 

A.     I  don't  recollect  the  exact  time.    They  did. 

Q.  You  rememl^er  they  did.  As  a  matter  of  fact, 
that  is  what  [254]  your  brother  told  you,  isn't  that 
correct  ?  A.    No. 

Q.  Now  where  did  you  reside  in  1930  when  you 
were  twelve  ?  A.     On  the  farm. 

Q.  During  most  of  that  year  your  brother  was 
in  medical  school,  am  I  correct?  A.    Yes. 


United  States  of  America  239 

(Testimony  of  Mrs.  Phyllis  Diipiiis.) 

Q.     And  he  was  married,  was  he  not? 

A.    Yes. 

Q.  Did  he  come  home  during  the  smnmer  vaca- 
tion with  his  wife? 

A.     No,  they  \isited ;  they  didn't  live  at  home. 

Q.     Do  you  know  where  they  did  live? 

A.     Hamilton. 

Q.     With  Mrs.  Tracy?  A.     I  presume  so. 

Q.  Now,  I  think  you  testified  you  assisted  in 
wiring  the  baskets  of  j^roduce  sent  to  the  market,  is 
that  correct?  A.    Yes. 

Q.     When  was  that? 

A.  Oh,  I  would  say  when  I  was  nine,  ten — 8,  9, 
10,  11,  12,  up  until  I  was  15. 

Q.  That  would  be  about  1926  up  through  about 
1929,  is  that  correct? 

A.     I  did  other  things  besides  wire  baskets. 

Q.     How  much  pay  did  you  receive?  [255] 

A.     I  received  enough  to  get  through  college. 

Q.     Did  you  put  it  way  in  your  savings  account? 

A.     I  did  work  on  my  own 

Q.  I  am  not  speaking  of  work  on  your  own.  I 
am  speaking  about  work  you  did  on  the  farm,  wir- 
ing baskets  and  sending  produce  to  the  market. 

A.  No,  I  didn't  get  so  much  pay;  I  didn't  ex- 
pect to. 

Q.  Now  you  visited  frequently,  you  say,  your 
brother  Wayne  Kelley  and  his  wife  ?  A.     Yes. 

Q.  When  did  you  make  your  first  \dsit  to  them, 
if  you  recall,  l^earing  in  mind  that  they  were  mar- 
ried on  December  25,  1929? 
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A.    When  Wayne  began  practicing  medicine. 

Q.  That  was  after  he  finished  medical  school, 
approximately  1933  and  1934'?  A.     Yes. 

Q.     When  did  your  father  die? 

A.     1952,  in  June. 

Q.     Had  he  been  in  good  health  until  that  time'? 

A.     No,  he  hadn't. 

Q.     How  long  had  he  been  in  poor  health  ^ 

A.     Oh,  two  or  three  years. 

Q.  And  your  mother  died,  I  believe  you  testified, 
early  this  year?  A.     Yes.  [256] 

Q.     Where  did  she  die?  A.     In  Connecticut. 

Q.     Was  she  in  an  institution  at  that  time? 

A.     She  was. 

Q.     How  long  had  she  been  in  the  institution? 

A.     Two  years. 

Q.     She  was  incompetent,  I  believe?        A.    Yes. 

Q.  Now  while  your  brother  worked  on  the  farm, 
during  the  years  he  was  in  medical  school,  1928  to 
1932,  do  you  know  if  he  made  thirty  thousand  dol- 
lars a  year  in  the  work  he  did  on  the  farm? 

A.     I  don't  know  the  exact  amount. 

Q.  Do  you  think  it  would  be  possible  for  him 
to  make  thirty  thousand  dollars  a  year  trucking 
produce  in  the  sununer  time? 

A.     It  would  be  possible. 

Q.  Do  you  know  how  your  brother  bought  his 
truck  ? 

A.     Out  of  his  own  money. 

Q.  Do  you  know  whether  or  not  he  borrowed 
money  to  buy  the  truck? 
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A.     He  borrowed  money  from  a  man. 

Q.    Who  was  that  please? 

A.    His  name  was  Still. 

Q.  Do  yon  know  how  much  money  he  borrowed 
from  Mr.  Still?  Did  he  make  a  down  payment  on 
the  truck?  A.     No.   [257] 

Q.  Now  Wayne  P.  Kelley  is  your  brother,  you 
would  do  nothing  to  hurt  him,  is  that  correct? 

A.    No. 

Q.  Now,  I  believe  you  said,  Mrs.  DuiDuis,  that 
you  had  a  joint  savings  account  of  approximately 
$25,000,  is  that  correct?  A.     Approximately. 

Q.    You  and  your  mother  ?  A.    Yes. 

Q.    Do  you  still  have  that  savings  account? 

A.    Yes. 

Q.  Did  you  tell  Mr.  Brown  on  the  telephone  you 
did  not  have  sufficient  money  to  make  the  trip  out 
here  and  asked  to  have  advance  made  to  you? 

A.     Yes. 

Q.  And  you  got  advance  from  the  United  States 
marshal  to  make  the  trip  out  here?  A.    Yes. 

Mr.  Maxwell:    That's  all. 

Redirect  Examination 

Q.  (By  Mr.  Lohse) :  Mrs.  Dupuis,  you  men- 
tioned on  cross  examination,  in  response  to  ques- 
tion by  Mr.  Maxwell,  concerning  Dr.  Kelley  and  his 
borrowing,  do  you  recall  at  least  on  one  occasion 
he  had  borrowed  from  Mr.  Still;  where  did  Mr. 
Still  live,  do  you  know?  A.    Hamilton. 

Q.     Do  you  know  when,  in  point  of  time,  that 
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loan  was  made,  do  [258]  you  know  the  year? 

A.     No ;  he  was  in  medical  school. 

Q.  Could  it  have  been  during  the  summer  of 
1930,  the  year  just  following  his  marriage  to  Els- 
beth,  his  wife? 

Mr.  Maxwell:  The  government  will  stipulate  to 
that,  counsel. 

Mr.  Lohse :    We  will  accept  that  stipulation,  your 
Honor.    We  have  nothing  further. 
(Witness  excused.) 

Mr.  Maxwell:  Now,  may  it  please  the  Court, 
we  have  one  other  stipulation  with  respect  to  those 
government  bonds  owned  by  Wayne  P.  Kelley  at 
the  beginning  of  the  year  1949  and  at  the  end  of 
that  year,  end  of  1950  and  1951  and  end  of  year 
1952.  These  bonds  are  all  listed  indi^ddually  in  a 
schedule.  This  schedule  is  summarized  upon  a  sep- 
arate sheet  of  paper,  showing  the  amounts  on  hand 
at  the  end  of  the  year  1948,  the  amomits  purchased 
during  the  year  1949,  amounts  cashed  during  the 
year  1949,  and  amounts  on  hand  at  the  end  of  the 
year  1949.  That  is  done  for  each  year,  so  it  is  a 
summary  of  purchases,  sale  and  amounts  on  hand 
shown  on  a  typed  sheet  of  paper. 

It  has  been  stipulated  between  counsel  for  the 
government  and  coimsel  for  the  defendant  that 
these  are  the  war  bonds  owned  by  the  defendant, 
Wayne  P.  Kelley,  for  the  dates  shown  therein.  I 
will  offer  these  schedules  in  evidence  as  govern- 
ment's exhil^it  next  in  order.   [259] 

Mr.  Lohse:    No  ol^jection  to  their  admission. 
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Tlie  Court :    The  offer  will  be  received  in  evidence 
as  government's  Exhibit  No.  118. 

Mr.  Maxwell:    May  it  please  the  Court,  at  this 
time  I  would  like  to  read  the  summary  sheet  to  the 
jury,  Exhibit  118. 
(Reads) 
Wayne  P.  Kelley 

Summary  of  U.  S.  Government  Bonds 

Year  End 
Balance 
On  Hand  December  31,  1948  . .  29,400.00    29,400.00 

Purchased— 1949   3,000.00 

32,400.00 

Cashed— 1949    750.00 

On  Hand  December  31,  1949  . .  31,650.00    31,650.00 

Purchased— 1950   3,000.00 

34,650.00 

Cashed— 1950    24,862.50 

On  Hand  December  31,  1950  . .     9,787.50      9,787.50 

Purchased— 1951   0 

9,787.50 

Cashed— 1951    7,537.50 

On  Hand  Decemher  31,  1951  . .     2,250.00      2,250.00 

Purchased— 1952   0 

2,250.00 

Cashed— 1952    0 

On  Hand  December  31,  1952  . .     2,250.00      2,250.00 


Mr.  Maxwell:  Your  Honor,  at  this  time  we  have 
the  revenue  agent  that  we  can  put  on  as  a  witness. 
Other  than  that,  we  have,  for  all  practical  pur- 
poses, run  out  of  witnesses  this  afternoon.  [260] 


244  Wayne  P.  Kelley  vs. 

HARRY  M.  GREEN 

a  witness   on  behalf  of  the  plaintiff,   being  duly 
sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.   Maxwell) :     Will  you   state  your 

name,  sir?  A.     Harry  M.  Green. 

Q.  Where  do  you  reside  ? 

A.  Sparks,  Nevada. 

Q.  How  long  have  you  resided  there*? 

A.  Five  years. 

Q.  What  is  your  occupation,  sir? 

A.  I  am  an  Internal  Revenue  agent. 

Q.  Where  are  you  stationed? 

A.  Reno,  Nevada. 

Q.  How  long  have  you  been  stationed  there  ? 

A.  Six  years. 

Q.  Prior  to  that  time,  what  was  your  occupa- 
tion? A.     I  was  also  Internal  Revenue  agent. 

Q.  When  did  you  become  an  Internal  Revenue 
agent?  A.     March  1,  1946. 

Q.  Mr.  Green,  did  you  attend  the  university? 

A,  Yes,  I  did. 

Q.  What  university  was  that? 

A.  University  of  Denver. 

Q.  Did  you  receive  a  degree  from  the  uni- 
versity? A.     I  did.  [261] 

Q.  What  degree  was  that? 

A.  What  they  called  a  Bachelor  of  Science,  an 
accounting  degree. 

Q.  When  did  you  receive  it? 

A.  The  early  part  of  1946. 
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Q.  Prior  to  that  time,  I  believe  you  testified  you 
became  an  Internal  Revenue  agent  in  March,  March 
1,   1946?  A.     That  is   correct. 

Q.  Prior  to  that  time  what  was  your  occupa- 
tion'? 

A.  Three  and  one-half  years  I  had  military  serv- 
ice. Prior  to  that  time  I  had  two  accounting  jobs, 
while  going  to  school. 

Q.  What  was  your  rank  in  the  military  service, 
what  branch? 

A.     United  States  Army.    I  was  a  sergeant. 

Q.  Now  what  are  your  duties  generally,  Mr. 
Green,  as  Internal  Revenue  agent? 

A.  Roughly  speaking,  there  are  tAvo.  Our  job 
is  to  make  an  audit  of  the  income  tax  returns  of 
various  individuals,  corporations,  partnerships,  fidu- 
ciaries, whatever  is  assigned  to  us,  to  determine 
that  the  correct  tax  liability  has  been  paid,  and 
then  we  write  a  report  as  to  the  result. 

Q.  I  take  it  you  have  performed  many  of  these 
audits  since  March  1,  1946  ?        A.     Yes,  sir,  I  have. 

Q.  Now  in  the  course  of  your  duties  as  Internal 
Revenue  agent,  did  you  have  occasion  to  investigate 
the  income  tax  liabilities  of  Wayne  P.  Kelley  for 
the  years  1949  to  1952?  [262]  A.     Yes,  I  did. 

Q.  Can  you  state,  if  you  know,  how  the  investi- 
gation of  Dr.  Kelley,  inquiry  into  tax  liabilities, 
arose?  A.     Yes,  I  can. 

Q.     And  will  you  state  what  that  was? 

A.  In  the  early  part  of  1951  I  had  occasion  to 
go  to  Dr.  Kelley  for  treatment  and  during  those 
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treatments  I  gave  the  office  girl  a  personal  check 
for  the  treatments.    When  the  check  was  returned 
to  me  by  the  banl^,  I  noticed  that  the  checks  had  all 
been  cashed. 

Q.     How  could  you  tell  thaf? 

A.  This  particular  bank,  the  First  National 
Bank  of  Nevada,  First  and  Virginia  Branch,  uses 
a  stamp,  sort  of  a  printed  stamp,  on  the  face  of  the 
check  if  they  cash  the  check. 

Q.  Now  let  me  see  if  I  can  find  a  check  here  for 
you  that  shows  that  mark.  Well,  here  is  a  check, 
plaintiff's  Exhibit  82.  See  if  you  can  find  the  mark 
you  are  talking  about  on  that. 

Mr.  Avakian :  I  would  suggest  it  would  be  better 
to  use  Mr.  Green's  checks.  That  is  the  one  called 
to  his  attention. 

The  Court:    This  is  just  to  identify. 

A.  The  first  two  checks  I  look  at  do  have  this 
particular  stamp  on  them,  represents  the  checks 
being  cashed. 

Q.    Will  you  describe  the  mark  to  the  jury*? 

A.  Yes.  This  particular  bank,  which  is  the 
First  and  Virginia  [263]  Branch  of  the  First  Na- 
tional Bank,  uses  a — you  wouldn't  exactly  call  it 
a  square-printed  on  the  face  of  the  check,  and 
underneath  it,  in  the  square  itself,  would  be  94-2, 
which  happens  to  be  the  identifying  number  of  the 
banlc.  Til  en  underneath  it  usually  there  would  be 
a  "111",  which  means  that  the  check  was  cashed. 

Q.     Now,  do  you  have  you  checks  with  you? 

A.    I  do. 
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Q.  May  I  see  those  checks  please?  Now  you 
have  handed  me  as  well  a  piece  of  paper.  I  will 
give  you  that  back  and  I  wonder  if  you  will  describe 
the  document  that  you  have  handed  me? 

A.  Yes.  The  first  item  I  have  here  is  a  check 
drawn  by  me  on  May  2,  1951,  to  the  order  of  Dr. 
Kelley,  in  amount  of  five  dollars.  It  has  a  stamp 
on  the  face  of  it — the  check  is  written  by  me  and 
signed  by  me — it  has  a  stamp  on  the  face  of  it;  in 
this  particular  instance  it  does  not  have  the  "111" 
symbol.  However,  the  bank  sometimes  puts  "111" 
and  sometimes  does  not.  The  next  document  is 
merely  a  receipt  with  a  number,  signed  by  Helen 
Hill  for  the  same  amount,  same  thing.  The  docu- 
ment here  is  a  check,  also  drawn  by  me,  dated  May 
7,  1951,  payable  to  Dr.  Kelley,  in  the  amount  of  $20. 
This  also  has  a  stamp  on  it.  Following  is  an 
unnumbered  receipt  of  the  same  date  and  for  the 
same  amount.  The  fijial  item  I  have  here  is  a  check 
written  by  me,  payable  to  the  order  of  Dr.  Wayne 
P.  Kelley,  in  the  amount  of  $10,  dated  May  17,  1951, 
and  in  this  particular  instance  it  [264]  does  have 
the  number  "111"  underneath. 

Q.  Now  these  checks  were  given  to  Dr.  Kelley 
in  payment  of  medical  services'? 

A.  They  were  given  to  the  office  girl  in  payment 
of  services,  yes. 

Q.  Did  you  make  any  other  payments  during  the 
years  1949  and  1952  to  Dr.  Kelley? 

A.     No,  I  did  not. 

Q.     These  were  the  only  ones?  A.    Yes. 
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Mr.  Maxwell:  I  will  offer  these  checks  in  evi- 
dence as  government's  next  in  order,  including  the 
receipts  thereto. 

Mr.  Lohse:  No  ol^jection,  your  Honor,  to  the 
admission  in  evidence. 

The  Court :  The  offer  will  be  received  as  govern- 
ment's Exhibit  119. 

Q.  Mr.  Green,  I  stopped  you  in  the  middle  of 
your  story  about  how  the  investigation  arose.  I 
wonder  if  you  would  continue.  I  think  you  said  you 
noticed  the  checks  were  cashed? 

A.  That  is  correct.  At  that  i)articular  time, 
even  now,  our  job  is  to  keep  an  eye  out,  or  possibly 
check  out,  any  individuals  or  firms  that  we  think 
require  a  little  further  checking  when  they  are  in 
the  habit  of  cashing  their  receipts,  as  in  this  partic- 
ular case.  Then  we  went  over  to  what  they  called 
the  Collector  of  Internal  Revenue  at  that  time,  at 
the  postoffice  [265]  and  endeavored  to  find  out  who 
had  the  1949  and  1950  returns  of  Dr.  Kelley.  It  is 
part  of  our  job  to  make  a  personal  check  on  any 
taxpayer  that  we  have  a  .question  about.  We  found 
that  one  year's  return,  I  believe  it  was  1949,  had 
been  picked  up  by  the  office  auditors  there  in  the 
Collector's  office  because  the  doctor  had  claimed 
depreciation  and  expenses  of  an  airplane  in  con- 
nection with  medical  practice.  It  appeared  to 
me 

Q.  I  would  like  to  have  you  testify  as  to  what 
you  did  and  in  that  connection  what  was  done, 
rather  than  vour  conclusions. 
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A.  I  suggested  to  the  Collector's  office  at  that 
time  that  the  returns  should  be  probably  assigned 
to  the  San  Francisco  Internal  Revenue  agent's 
office  and  then  reassigned  to  one  of  the  agents  in 
the  Reno  office. 

Q.  Now  the  Internal  Revenue  agents  were  differ- 
ent at  that  time  from  the  Collector,  is  that  correct  1 

A.     That  is  correct. 

Q.     That  was  a  different  agency? 

A.  That  is  right.  The  Collector's  office  handled 
smaller  returns.  The  agent's  office  handled  larger 
returns.  This  seemed  to  be  a  larger  type  of  re- 
turns, that  is  why  I  suggested  it  be  sent  to  San 
Francisco. 

Q.     Was  it  then  assigned  to  your  office  for  audit  ? 

A.     It  was. 

Q.  And  did  you  have  the  investigation  at  that 
time?  [266] 

A.     No,  I  did  not. 

Q.    Was  it  assigned  to  you? 

A.     No  sir,  it  was  not. 

Q.    When  was  it  assigned  to  you,  sir? 

A.  In  approximately  January  or  February  of 
1953. 

Q.  Did  you  do  anything  on  the  case  prior  to  the 
time  it  was  assigned  to  you  ? 

A.  The  only  thing  I  did  on  the  case  was  to  sit  in 
at  an  interview  which  was  prepared  by  the  agent 
when  the  first  assignment  came  in. 

Q.    Who  was  that,  do  you  know? 

A.    Yern  C.  Heppner. 
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Q.  I  believe  you  said  you  sat  in  on  an  interview 
with  him'? 

A.    With  him  and  the  doctor,  I  did. 

Q.     Do  you  recall  when  that  interview  was  *? 

A.    Yes,  I  do. 

Q.    When  was  it? 

A.     It  was  on  February  29,  1950. 

Q.     Where  was  the  interview  held? 

A.  It  was  held  in  the  agent's  office,  which  was  in 
Room  302,  Clay  Peters  Building,  Reno. 

Q.    Who  was  present? 

A.  There  were  just  the  three  of  us,  Mr.  Heppner 
and  the  doctor  and  myself. 

(Jury  admonished  and  recess  taken  at  4:30 
p.m.)  [267]  *:^ 

Tuesday,  April  3,  1956 
10:00  a.m. 

Defendant  present  with  counsel.  Presence  of  the 
jury  stipulated. 

The  Court :  There  was  a  witness  on  the  stand  on 
the  part  of  the  government,  Mr.  Green. 

Mr.  Maxwell:  Yes,  your  Honor.  With  the  per- 
mission of  the  Court  and  coimsel,  we  would  like  to 
withdraw  that  witness  at  the  present  time  and  re- 
call a  witness  for  just  a  short  piece  of  testimony 
and  also  for  one  stipulation. 

Mr.  Lohse:  We  will  be  very  happy  to  cooperate 
on  that  basis. 

The  Court :    Very  well,  counsel,  you  may  proceed. 

^Ir.   Maxwell:     A  further  stipulation  has  been 


United  States  of  America  251 

made  between  the  parties  to  this  matter,  to  the  ef- 
fect that  a  representative  of  the  Home  National 
Bank  of  Eureka,  Kansas,  if  called  as  a  witness, 
would  testify  that  there  was  one  commercial  de- 
posit with  the  Home  National  Bank  at  Eureka, 
Kansas,  in  the  name  of  Lois  W.  or  Lillian  Kays  on 
the  following  dates  and  in  the  following  amounts: 
December  31,  1948,  $226.20,  December  31,  1949, 
$202.40. 

It  is  further  stipulated  that  a  representative  of 
the  Ultra  K  Distributing  Company,  if  called  as  a 
witness,  would  testify  that  the  records  of  the  Ul- 
tra K  Distributing  Company,  315  Sansome  Street, 
San  Francisco,  California,  disclose  that  Dr.  [268] 
Kelley  invested  $20,000  in  this  enterprise  in  Octo- 
l)er  of  1952  and  that  this  investment  was  still  re- 
tained on  December  31,  1952. 

It  is  further  stipulated  that  a  representative  of 
the  Federal  Water  and  Gas  Company,  if  called  to 
testify,  would  state  that  Dr.  Kelley  owned  60  shares 
of  the  stock  of  the  Federal  Water  and  Gas  Com- 
pany on  December  31,  1948,  at  a  cost  of  $1050,  and 
that  this  stock  continued  to  be  owned  by  Dr.  Kelley 
up  to  and  including  December  31  of  1952.  Is  that 
correct,  counsel  *? 

Mr.  Lohse:    That  is  right. 

Mr.  Maxwell:  Your  Honor,  those  stipulations 
and  the  two  stipulations  with  respect  to  bank  ac- 
counts in  New  York,  which  were  read  heretofore 
into  the  record,  have  been  made  the  subject  of  a 
typewritten  piece  of  paper  and  the  copy  I  have  is 
a  little  bit  dog-eared,  but  with  the  Court's  permis- 
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sion,  I  will  have  it  retyped  and  made  an  exhibit  in 
this  case. 

Mr.  Avakian:  That  is  agreeable.  Would  the 
Court  like  to  have  the  exhibit  number  now? 

The  Court:    Do  you  wish  that  done,  counsel? 

Mr.  Maxwell:  That  will  be  satisfactory,  your 
Honor. 

The  Court:  The  offer  will  be  received  in  evi- 
dence in  retyped  form  and  ^^dll  be  marked  govern- 
ment's Exhibit  120.  [269] 

VERNON  HEPPNER 

a  witness  on  behalf  of  the  plaintifl:,  being  duly 
sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Maxwell) :  Will  you  state  your 
name  please?  A.    Vernon  Heppner. 

Q.    What  is  your  occupation? 

A.     I  am  a  certified  public  accountant. 

Q.     What  was  your  occupation  in  1951  and  1952  ? 

A.     Internal  Revenue  Agent. 

Q.  Have  you  been  subpoenaed  to  testify  in  this 
matter?  A.    Yes,  I  have. 

Q.  Mr.  Heppner,  may  I  call  your  attention  to 
the  year  1951  and  ask  you  if  you  were  assigned  any 
investigation  of  income  tax  returns  of  Dr.  Wayne 
P.  Kelley?  A.    Yes,  I  was. 

Q.  Do  you  recall  when  those  returns  were  as- 
signed to  you  for  investigation? 

A.  I  ])elieve  it  was  during  the  month  of  Sep- 
tember. 
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Q.     1951?  A.    1951. 

Q.  And  did  you  talk  to  Dr,  Kelley  at  any  time 
during  the  year  1951?  A.    Yes. 

Q.  Did  you  have  occasion  to  examine  any  of  the 
records  of  Dr.  Kelley  during  that  year  ?  [270] 

A.    Yes. 

Q.  Can  you  tell  me  the  occasion  of  your  first 
visit  to  Dr.  Kelley,  what  happened  and  what  you 
did? 

A.  Well,  I  think  it  was  a  routine  matter.  I  made 
a  telephone  call  and  talked  to  the  doctor  and  made 
an  appointment,  and  as  I  recall,  I  believe  I  went 
over  to  his  office  the  first  time  I  met  him. 

Q.  Had  you  talked  to  Mr.  Green  previous  to 
that  time  about  the  case? 

A.     I  don't  recall  about  that. 

Q.  I  wonder  if  you  can  tell  us  what  occurred  at 
the  doctor's  office? 

A.  Well,  I  asked  to  see — I  had  the  returns  and 
I  asked  to  see  the  records  and  see  what  records  he 
had  and  try  to  substantiate  the  figures  on  the  re- 
turn. 

Q.     And  did  he  show  you  the  records? 

A.  Well,  I  don't  recall  now  whether  the  records 
were  at  the  office  or  whether  they  were  kept  at  his 
home,  but  I  know  at  that  time  we  had  a  discussion 
and  I  think  I  looked  those  records  over. 

Q.  Did  you  ever  have  occasion,  between  that 
time  and  January,  1952,  to  look  over  the  patient 
cards  and  receipts  by  the  doctor? 

A.    Yes,  I  did.  ' 
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Q.  Did  you  ask  for  one  patient  card  in  particu- 
lar? A.     I  did. 

Q.    What  patient  card  was  that?  [271] 

A.     Mr.  Harry  Green. 

Q.    Were  you  able  to  find  that  card? 

A.    No,  sir. 

Q.  Did  you  look  through  all  of  the  cards  at  that 
time  that  were  made  available  to  you  by  the  doctor  ? 

A.    I  believe  I  did,  yes. 

Q.  Now  in  your  conversations  with  Dr.  Kelley, 
did  you  ask  him  for  any  information  with  respect  to 
his  assets  and  liabilities? 

A.  Yes,  I  did.  I  asked  him  for  financial  state- 
ments. 

Q.    When  did  you  ask  him  for  that,  if  you  recall  ? 

A.  I  believe  it  was  some  time  prior,  shortly 
around  Christmas,  1950. 

Q.  Did  the  doctor  furnish  you  with  such  infor- 
mation? A.     Yes,  he  did. 

Q.    How  did  he  furnish  that,  orally  ? 

A.    No,  he  gave  me  written  statements. 

Q.    Do  you  have  those  statements  with  you? 

A.    Yes,  I  do. 

Q.    May  I  have  them? 

Mr.  Lohse:  We  have  no  objection  to  the  admis- 
sion of  the  mmiber  of  statements  in  evidence. 

The  Court:  The  statements  will  be  admitted  in 
evidence  as  government's  Exhil^it  121. 

Q.  Now,  Mr.  Heppner,  do  you  know  who  pre- 
pared those  statements? 

A.     As  far  as  I  know,  the  doctor  prepared  them. 
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Q.  Did  you  ever  talk  to  an  accountant,  or  any 
other  representative  of  the  doctor's  at  that  time  ? 

A.     No,  sir. 

Q.    Did  he  ever  mention  such  representative? 

A.     No,  sir. 

Q.  Can  you  state  the  date  upon  which  they  were 
furnished  to  you? 

A.     It  was  January  10,  1952. 

Q.  As  of  what  dates  is  the  information  set  out 
on  those  statements'? 

A.  As  of  January  1,  1946  and  December  31, 
1950. 

Mr.  Maxwell:    You  may  inquire. 

Cross  Examination 

Q.  (By  Mr.  Avakian)  :  Mr.  Heppner,  when  did 
you  leave  the  Internal  Revenue  Service? 

A.     In  December  of  1952. 

Q.  And  have  you  been  connected  with  the  In- 
ternal Revenue  Service  since  then? 

A.    What  do  you  mean? 

Q.    Employed  by  them  ?  A.     No,  sir. 

Q.     Or  by  any  other  government  agency? 

A.     No,  sir. 

Q.  These  documents.  Exhibit  121,  the  net  worth 
statements,  were  obtained  by  you  in  the  course  of 
your  investigation?  A.     Yes  sir. 

Q.  Are  these  supposed  to  be  kept  in  the  custody 
and  for  the  purpose  [273]  of  the  Internal  Revenue 
Service  ?  A.     Yes. 

Q.     Can  you  explain  how  it  is  that  you  happen 
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to  have  them  this  morning  when  Mr.  Maxwell  asked 

for  them? 

Mr.  Maxwell :  I  can  exxDiain  that.  I  gave  them  to 
him  this  morning  at  ten  o'clock. 

Q.  Do  you  have  any  memorandum  or  reports  of 
any  kind,  as  to  the  work  you  did  on  this  matter,  or 
are  you  testifying  simply  from  memory? 

A.    I  am  testifying  from  memory. 

Q.  On  what  do  you  base  your  recollection  it  was 
January  10,  1952,  that  particular  date,  these  state- 
ments were  given  to  you? 

A.  As  I  recall,  that  is  the  date  I  picked  them  up 
and  the  doctor  signed  them,  as  stated,  on  that  date. 

Q.    You  were  present  when  they  were  signed? 

A.    Yes. 

Q.  You  stated  that  this  was  assigned  to  you  in 
September  of  1951? 

A.     I  believe  that  is  correct. 

Q.     That  again  is  based  on  your  recollection? 

A.    Yes  sir. 

Q.  Have  you  refreshed  that  by  any  recent  exam- 
ination of  any  records  which  will  show  more  ex- 
actly? A.     Yes. 

Q.    How  long  ago  was  that?  [274] 

A.    In  the  past  several  days. 

0.    What  type  of  record  did  you  examine? 

A.  I  have  a  record  of  my  sheet,  sort  of  a  score 
sheet,  reports  I  submitted. 

Q.     Did  you  submit  reports  on  this  matter? 

A.     I  sulnnittcd  moiithly  reports  at  the  time  I 
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was  assigned  the  work  on  each  particular  case  and 

the  individual  examination  on  that  date. 

Q.    That  was  from  the  sheet '?  A.    Yes. 

Q.  That  did  not  contain  any  notations  as  to 
what  you  had  done  about  the  matter? 

A.  No,  it  was  merely  a  daily  report  of  the  time 
spent. 

Q.  Did  you  prepare  any  memoranda  setting 
forth  or  summarizing  the  work  that  you  did  on 
this  case?  A.    No,  I  made 

Mr.  Maxwell:  I  wish  to  object  to  this,  in  the 
first  place,  if  this  agent  did  prepare  report,  it  would 
be  immaterial;  second,  it  is  beyond  the  scope  of  di- 
rect examination. 

The  Court :  It  seems  rather  relevant.  The  witness 
may  answer.  Objection  overruled. 

A.  I  believe  I  prepared  memorandum  of  some 
facts,  yes. 

Q.  You  use  the  word  "believe",  I  am  not  trying 
to  press  you  if  you  do  not  remember,  but  I  would 
like  to  know  whether  you  are  definite  in  that  or  not. 
Are  there  any  circumstances,  so  far  as  [275]  you 
know,  in  the  memorandum  prepared  by  you,  setting 
forth  the  results  or  summarization  of  your  discus- 
sions with  the  doctor  or  Mrs.  Kelley,  or  summariz- 
ing any  other  phase  of  work  you  did  on  this  matter 
while  assigned? 

A.    Well,  they  are  not  in  my  possession. 

Q.    I  understand  that. 

A.     I  made  notes  when  I  was  working  on  the 
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case,  which  were  left  in  the  files  when  I  left,  but  I 

have  no  notations  of  this. 

Q.  Were  these  work  sheets,  or  work  facts,  that 
you  prepared,  or  did  you  prepare  a  report  to  sub- 
mit to  your  superior? 

A.     No,  no  report,  merely  memorandum. 

Q.  And  I  take  it  the  last  knowledge  you  have  of 
those  work  notes  or  memoranda  is  that  you  left 
them  in  the  Internal  Revenue  Service  when  you  left 
the  Ser^dce?  A.    Yes. 

Q.  You  said  that  you  looked  specifically  for  a 
patient  card  relating  to  Harry  Green.  Harry  Green 
was  an  Internal  Revenue  agent  at  that  time? 

A.    Yes. 

Q.  You  said  that  you  do  not  recall  whether  you 
had  previously  talked  to  Harry  Green  about  this 
matter  or  not.  Do  you  recall  your  testimony  on 
that?  A.    Yes. 

Q.  On  what  do  you  base  your  testimony  that 
you  looked  for  this  [276]  particular  card,  Mr. 
Heppner  ? 

A.  Well,  I  do  not  recall  whether  I  saw  the  doc- 
tor at  his  office  more  than  one  time.  I  do  know  that 
I  did  discuss  the  matter  with  Mr.  Green  and  after 
knowing  Mr.  Green  was  a  patient  of  the  doctor's,  I 
just  looked  for  the  card. 

Q.  And  you  recall  that  you  looked  for  that  par- 
ticular card? 

A.  That  particular  card,  yes.  I  know  ho  was  a 
patient.  I  wanted  to  look  for  that  particular  card. 

Q.    Had  Mr.  Green  told  j^ou  he  was  a  patient? 
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A.    Yes,  he  did. 

Q.  Had  Mr.  Green  told  you  that  he  had  re- 
quested that  Dr.  Kelley's  returns  be  assigned  to  the 
Internal  Revenue  Office  for  investigation? 

A.    I  do  not  recall  that,  sir. 

Q.  Do  you  recall  the  circumstances  under  which 
Mr.  Green  told  you  he  was  a  patient? 

A.  I  believe  Mr.  Green  knew  I  had  the  assign- 
ment. 

Q.  If  you  know,  can  you  tell  us  how  he  knew 
that  ?  A.    I  probably  told  him. 

Q.  How  many  cases  did  you  have  assigned  to 
you  for  investigation  at  that  time,  Mr.  Heppner? 

A.  At  that  particular  time  I  would  say  it  was  in 
excess  of  one  hundred,  one  hundred  fifty  possibly, 
at  that  particular  time. 

Q.  Referring  now  to  around  the  latter  part  of 
1951?  A.    Yes.  [277] 

Q.  You  had  an  active  case  load  of  that  many  dif- 
ferent taxpayers,  is  that  right? 

A.  That  many  different  returns.  I  wouldn't  say 
that  many  different  taxpayers.  May  have  had  sev- 
eral returns  from  the  same  taxpayer. 

Q.  Do  you  recall  that  a  few  minutes  ago  in  the 
hallway  you  mentioned  to  me  at  the  time  you  left 
the  service,  approximately  a  year  later,  I  believe, 
you  had  260  case  load?  A.    Yes. 

Q.  And  your  case  load  increased  substantially 
from  1951  to  1952?  A.     Substantially,  yes. 

Q.    Do  you  recall  whether  there  was  any  particu- 
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lar  reason  why  you  mentioned  to  Mr.  Green  that 

you  had  Dr.  Kelley 's  returns  for  investigation  1 

A.  No,  I  don't  recall  whether  there  was  any  par- 
ticular reason.  At  that  time  we  frequently  discussed 
tax  matters  and  I  think  it  was  just  in  the  regular 
course  of  conversation  that  that  came  about. 

Q.  How  long  after  you  first  talked  to  Dr.  Kelley 
was  this  matter  assigned  to  you  for  investigation? 

A.     That  I  don't  recall,  sir. 

Q.  Bearing  in  mind  that  the  net  worth  state- 
ment, Exhibit  121,  has  typewritten  date  January 
7th,  and  you  testified  it  was  signed  in  your  presence 
on  January  10,  1952,  can  you  tell  us  approximately 
[278]  how  long  before  that  you  first  contacted  Dr. 
Kelley? 

A.  Well,  as  I  testified  earlier,  I  believe  I  con- 
tacted him  the  first  trip,  September,  1951. 

Q.     Was  that  almost  immediately  after  the  mat- 
ter was  assigned  to  you? 
^  A.    I  can't  recall  that,  sir,  I  don't  know. 

Q.  Mr.  Heppner,  in  the  latter  part  of  each  year, 
while  you  were  working  for  the  Internal  Revenue 
Service,  and  including  the  latter  part  of  the  year 
1951,  is  it  not  true  that  you  were  concentrating 
your  attention  on  pending  charges  on  which  you 
were  working,  on  which  the  statute  of  limitations 
would  be  expiring  the  following  March  15th  ? 

Mr.  Maxwell:    Objected  to  as  wholly  immaterial. 

The  Court:    The  objection  is  good. 

Q.  Mr.  Heppner,  was  it  customary  and  usual  for 
you,  at  that  time,  when  a  matter  was  first  assigned 
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to  you  for  investigation,  to  start  work  on  that  par- 
ticular case  almost  immediately? 

Mr.  Maxwell:  I  will  object  to  that  as  immaterial. 
The  question  is  what  did  he  do  in  this  particular 
case. 

Mr.  Avakian:  I  think,  your  Honor,  it  goes  to 
something  more  fundamental. 

The  Court:    Restate  the  question. 

Q.  Mr.  Heppner,  at  the  time  that  you  were  as- 
signed the  Kelley  matter  for  investigation,  was  it 
customary  and  usual  for  you,  with  the  case  load 
that  you  had  at  that  time,  to  commence  work  [279] 
almost  immediately  on  a  matter  that  had  just  been 
assigned  to  you? 

A.  Well,  I  think  that  has  been  up  to  the  discre- 
tion of  the  agent  v/ho  started  the  examination.  I 
don't  recall  any  other  circumstances  that  made  it 
otherwise. 

Q.  Isn't  it  a  fact  that  in  comparison  with  what 
you  were  doing  generally  on  cases  of  that  kind,  you 
started  this  investigation  much  more  quickly  after 
it  was  assigned  to  you  than  you  were  doing  gen- 
erally % 

Mr.  Maxwell:  Objected  to  as  argumentative  and 
immaterial. 

The  Court :    The  witness  may  answer. 

A.     I  do  not  believe  so. 

Q.  Does  all  this  questioning  and  discussion  re- 
fresh your  recollection  at  all,  Mr.  Heppner,  as  to 
whether  Mr.  Green  was  interested  in  having  Dr. 
Kelley's  returns  examined? 
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A.  No,  I  don't  believe  that  had  anything  to  do 
with  it  at  all.  I  got  my  assignment  from  the  San 
Francisco  office.  It  was  assigned  do^vn  there  and  as 
far  as  I  was  concerned,  it  was  a  routine  assignment 
and  I  was  to  take  the  case  and  do  as  I  saw  fit. 

Q.  Did  Mr.  Green  tell  you  that  he  had  requested 
that  Dr.  Kelley's  returns  be  assigned  to  the  Internal 
Revenue  office  for  investigation? 

A.     No,  I  don't  think  he  did.  [280] 

Q.    He  didn't  tell  you?  A.    I  don't  think  so. 

Q.  After  you  obtained  the  net  worth  statements. 
Exhibit  121,  would  you  tell  us  what  you  did  on  this 
case  after  that  ? 

A.  Some  time  later  Dr.  Kelley  was  called  into 
the  office,  about  four  o'clock,  and  Mr.  G-reen  was 
with  me  at  that  time. 

Q.     And  do  you  remember  when  that  was  ? 

A.  Oh,  I  think  it  was  January  or  February, 
1952. 

Q.  In  other  words,  within  a  month  or  so  after 
the  statements  were  taken? 

A.    Within  a  month  or  so. 

Q.  Now  at  that  time  you  and  Mr.  Green  and  Dr. 
Kelley  were  present  ?  A.    Yes. 

Q.     Was  anybody  else  present?  A.    No. 

Q.  Was  Mr.  Green  assigned  to  the  case  at  that 
timc^?  A.     No,  he  wasn't. 

Q.    Was  any  record  made  of  that  discussion? 

A.     I  thinlv  we  made  notes,  yes. 

Q.  There  was  no  stenographic  transcription  of 
ii  ?  A.    I  do  not  believe  there  was,  no. 
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Q.    Who  made  the  notes,  you  or  Mr.  Green? 

A.    We  both  made  our  own  notes. 

Q.    What  happened  to  those  notes?  [281] 

A.     They  were  turned  in  to  the  Service. 

Q.  Do  you  recall  the  substance  of  that  conversa- 
tion? 

Mr.  Maxwell:  Objected  to  as  way  beyond  the 
scope  of  direct  examination. 

Mr.  Bro^vn:  I  think,  your  Honor,  the  question 
is  how  far  he  can  go.  If  he  wants  to  call  Mr.  Hepp- 
ner as  his  own  witness,  we  have  no  objection,  but 
this  is  way  beyond  the  scope  of  direct  examination. 
If  we  could  see  some  particular  purpose,  we 
wouldn't  object. 

The  Court:    Objection  is  overruled. 

Q.  Do  you  recall  what  was  discussed  at  that  con- 
ference in  January  or  Febmary,  1952,  when  you 
and  Mr.  Green  talked  to  Dr.  Kelley? 

A.  Well,  I  think  we  had  a  general  discussion 
about  the  doctor,  when  he  started  practice,  when  he 
came  to  Nevada. 

Q.  Is  that  the  best  you  can  recall  of  that  con- 
versation at  that  time? 

A.  No,  I  believe  probably  that  we  discussed  mat- 
ters concerning  the  financial  statement,  possibly,  but 
I  recall  we  started  asking  questions,  general  ques- 
tions about  the  doctor,  how  long  he  had  been  prac- 
ticing and  where  he  practiced  and  things  of  that 
sort. 

Q.  And  can  you,  without  referring  to  your  notes, 
recall  the  answers  that  he  gave  you? 
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A.  Well,  there  were  a  lot  of  questions  and  a  lot 
of  answers.  [282]  If  you  ask  me  a  question,  prob- 
ably I  can  recall  the  answer  I  may  have  gotten,  but 
to  give  a  memorandum  of  that  discussion,  I  couldn't. 

Q.  I  understand  that  and  appreciate  that,  Mr. 
Heppner.  Then  after  that  conference,  what  else  did 
you  do  on  this  case  ? 

A.  I  just  don't  recall  whether  I  did  any  more  on 
that  or  not. 

Q.  When  was  it  that  you  left  the  Internal  Rev- 
enue Service  ?  A.    In  December  of  1952. 

Q.  So  that  from  January  or  February,  1951  un- 
til December  of  1952,  you  don't  recall  at  this  time 
any  activity  on  your  part  in  this  investigation,  is 
that  right?  A.     No,  I  do  not. 

Q.  Did  you  take  any  of  Dr.  Kelley 's  records 
from  his  office?  A.    'No,  I  never. 

Q.  Whatever  you  examined,  you  examined  at  his 
office? 

A.  At  his  office  and  home,  but  I  never  took  any 
records  from  him. 

Q.    You  were  also  at  his  home  ?  A.    Yes. 

Q.  Do  you  remember  approximately  when  that 
was? 

A.  I  believe  it  was  December  of  1951  and  Jan- 
uaiy,  1952. 

Q.    Was  that  on  more  than  one  occasion? 

A.    Yes. 

Q.     Do  you  recall  the  people  present  at  that  time? 

A.  I  think  Dr.  Kelley  was  there  and  the  children 
and  Mrs.  Kelley. 
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Q.  In  all  these  discussions  you  had  with  doctor 
and  Mrs.  Kelley,  [283]  did  you  ever  ask  them  for 
anything  which  they  declined  to  do  % 

A.    No,  I  don't  think  so. 

Q.  And  you  testified  that  at  the  time  you  looked 
for  Harry  Green's  patient  card  at  the  office,  you  did 
not  ask  Dr.  Kelley  specifically  for  that  patient  card 
on  Harry  Green? 

Mr.  Maxwell :  I  do  not  remember  that  to  be  the 
witness'  testimony. 

The  Court :    I  do  not  think  so. 

Mr.  Avakian :  I  believe  I  asked  him  in  my  cross- 
examination  if  he  asked  Dr.  Kelley  for  the  Green 
patient  card. 

Mr.  Maxwell:    I  still  don't  recall  it. 

Mr.  Avakian:    I  will  repeat  it  then. 

Q.  So  we  can  clarify  it,  did  you  at  any  time  ask 
Dr.  Kelley  if  he  had  the  patient  card  of  Hany 
Green?  A.     I  do  not  recall  that  I  did. 

Q.  Since  you  were  looking  for  that  particular 
card,  can  you  explain  why  you  didn't  ask  him  if  he 
had  that  particular  card? 

A.  No,  I  don't  knoAv  why  I  didn't.  I  thought  all 
the  cards  were  there  and  I  just  thought  I  would 
take  a  look  for  it  myself. 

Q.  Was  it  not  customary  for  you,  Mr.  Heppner, 
in  conducting  your  examination  of  taxpayers,  if 
you  were  looking  for  some  particular  thing  you 
couldn't  find,  to  ask  the  taxpayer  if  he  had  it? 

Mr.  Maxwell:    0])jected  to  as  argumentative. 

The  Court:    He  may  answer.  [284] 
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A.  Well,  if  I  believed  the  cards  were  all  there, 
I  could  look  for  them  myself.  That  is  why  I  did  it. 

Q.  Perhaps  you  didn't  understand  my  question. 
Let  me  repeat  it.  In  conducting  your  examinations 
generally  of  the  returns  of  taxpayers,  was  it  not 
your  custom,  when  you  were  unable  to  find  some 
particular  thing  you  were  looking  for,  to  ask  the 
taxpayer  if  he  could  help  you  find  it^ 

A.     Generally  I  believe  that  is  true. 

Q.  But  you  didn't  follow  that  in  this  case,  how- 
ever, did  you  ?  A.     No. 

Mr.  Avakian:  Your  Honor,  in  ^'iew  of  the  wit- 
ness' testimony  that  he  can't  at  this  time  remember 
the  details  of  the  discussions  with  Dr.  Kelley,  and 
his  testimony  he  did  make  notes  of  those  matters,  I 
would  like  to  make  a  demand  on  the  government  for 
all  records  of  memoranda  made  by  Mr.  Heppner,  or 
any  one  associated  with  him  in  the  course  of  this 
investigation. 

Mr.  Maxwell:  Your  Honor,  counsel  has  called 
for  production  of  the  entire  file.  It  contains  confi- 
dential matters,  as  the  Court  is  aware.  Secondly, 
counsel  went  way  beyond  the  scope  of  direct  exam- 
ination in  asking  this  witness  mth  resiiect  to  that 
conversation.  If  he  had  called  him  as  his  own  wit- 
ness, there  might  be  some  excuse ;  he  would  be  enti- 
tled to  see  such  memorandum.  I  think  in  any  event 
the  mtness'  testimony  is  the  best  evidence. 

Mr.  Avakian:  If  I  may  be  heard,  your  Honor. 
First,  I  [285]  am  not  asking  for  the  entire  file.  I  am 
asking  only  for  memorandum  made  by  Mr.  Heppner 
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and  any  one  else  who  was  associated  with  him  while 
he  was  making  this  investigation.  Second,  this  whole 
m.atter  was  opened  up  by  the  introduction  of  the 
financial  statements  on  direct  examination  and  I 
think  your  Honor  is  aware  of  the  rule  in  the  Hol- 
land case.  In  a  net  worth  case  the  government  has 
the  o])ligation,  and  it  has  the  burden  of  proof,  to 
make  a  reasonable  investigation  of  all  leads  fur- 
nished by  the  taxjoayer,  and  I  think  under  the  rule 
of  that  case,  the  introduction  of  net  worth  state- 
ment obtained  from  the  doctor  makes  it  obligatory 
that  the  government  come  forward  with  anything 
sought  in  connection  with  it  at  this  time. 

Mr.  Maxwell :  If  this  was  an  ordinary  net  worth 
case,  confined  to  net  worth  proof,  I  would  agree 
with  counsel,  the  government  is  required  to  show  it 
followed  up  all  leads.  However,  the  government  has 
to  prove  specific  unreported  income  from  approxi- 
mately 200  patients  and  there  is  no  requirement 
that  the  stai'ting  point  or  origin  be  investigated  in 
connection  with  net  worth  proof.  Here  we  have  only 
to  show  specific  unrei)orted  income  for  each  one  of 
these  years. 

Mr.  Avakian:  Your  Honor,  may  I  call  the 
Court's  attention  to  one  of  the  items  on  the  net 
worth  statement  as  of  1946? 

The  Court :  The  Court  will  take  the  question  un- 
der advisement  and  rule. 

Mr.  Avakian:  I  would  like  to  correct,  for  the 
record,  [286]  the  grossly  erroneous  statement  that 
there  has  been  proof  of  imreported  income  from 
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200  patients.  The  testimony  has  related  to  less  than 
100  patients  and  as  of  now  there  has  been  no  proof 
as  to  which  portion  relates  to  unreiDorted  income 
and  which  not,  and  I  believe,  on  the  contrary,  when 
this  is  developed,  it  Avill  appear  that  as  to  a  large 
nmnber  of  patients  exactly  the  amoimts  they  testi- 
fied was  reported,  and  I  do  not  think  that  this  state- 
ment of  Mr.  Maxwell's,  made  in  the  excess  of  en- 
thusiasm perhaps,  should  register  with  the  jury 
without  that  observance. 

Mr.  Maxwell:  My  statement  was  that  we  have 
shown,  and  will  show 

The  Court:  Ladies  and  gentlemen,  you  will  see 
the  wisdom  of  instruction  the  Court  will  give  you, 
comments  and  discussions  of  counsel  will  not  be 
considered  by  you  as  any  part  of  the  evidence  in 
this  case.  You  are  to  disregard  the  conmients  of 
counsel. 

Q.  Mr.  Heppner,  will  you  relate  to  us,  as  best 
you  can  remember  it  now,  any  other  subjects  that 
you  discussed  mth  Dr.  Kelley  during  the  course  of 
your  investigation  ? 

Mr.  Maxwell:  Objected  to  as  beyond  the  scope 
of  direct  examination. 

The  Court:    Objection  overruled. 

A.  It  is  rather  a  difficult  question  to  answer.  We 
discussed  many  items  and  I  presume  I  talked  about 
items  on  the  return  which  [287]  I  felt  warranted 
discussion. 

Q.  I  was  not  asking  you  for  your  assumptions 
or  presumptions,  simply  what  you  remember  now,  if 
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anything,  and  if  you  do  not  remember,  I  can  under- 
stand that. 

Mr.  Maxwell :    I  do  not  think  the  witness  finished. 

Mr.  Avakian:  He  was  talking  in  terms  of  as- 
sumption, which  I  assume  was  related  to  general 
practice.  That  was  not  the  question. 

Q.  The  question  is  related  to  Dr.  Kelley  in  this 
case,  toward  items,  in  other  words,  that  you  may  re- 
member now  as  having  discussed. 

A.    I  do  not  recall  item  by  item. 

Q.  This  likewise,  I  take  it,  would  be  reflected  in 
your  work  notes  that  you  left  with  the  government 
when  you  left  the  Internal  Revenue  Service  1 

A.     That  is  right. 

Q.  And  those  topics  discussed  would,  I  take  it, 
be  reflected  in  the  work  notes  which  you  left  with 
the  Internal  Revenue  Service  at  the  time  you  left 
the  Service. 

A.  If  I  made  notes  of  it,  I  am  sure  they  would, 
yes. 

Mr.  Avakian:  Except  for  my  request  for  this 
memorandum  or  reports  and  whatever  may  de- 
velop, that  completes  the  cross-examination  of  this 
witness.  Perhaps  he  can  wait  until  the  noon  recess. 

The  Court:  Well,  the  Court  desires  to  closely 
examine  [288]  Exhibit  121  during  the  recess,  before 
the  Court  rules  on  that. 

Mr.  Maxwell:  Your  Honor,  we  have  no  re-direct 
examination  of  this  mtness.  Does  Mr.  Avakian  wish 
to  keep  this  witness  here?  Is  that  my  understand- 
ing? 
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The  Court:  Well,  the  Court  will  ask  the  witness 
to  stay. 

Mr.  Maxwell:  So  far  as  the  govemment  is  con- 
cerned, he  may  be  excused.  Any  objection  to  the  wit- 
ness remaining  in  the  room,  or  do  you  want  him  to 
remain  under  the  rule  ? 

Mr.  Avakian:  I  think  he  had  better  remain  un- 
der the  rule. 

(Witness  temporarily  excused.) 

HARRY  GREEN 

having  been  previously  sworn,  resimies  the  witness 
stand  on  further 

Direct  Examination 

Q.  (By  Mr.  Maxwell)  :  Mr.  Green,  last  night,  if 
you  recall,  you  were  about  to  embark  into  conversa- 
tion which  you  had  had  with  Dr.  Wayne  P.  Kelley 
in  company  with  former  Internal  Revenue  agent 
Yernon  Heppner,  who  just  left  the  stand  *? 

A.    Yes. 

Q.  And  what  was  the  date  of  that  interview 
again?  A.    February  29,  1952. 

Q.    And  who  was  present? 

A.    Dr.  Kelley,  Mr.  Heppner  and  myself.  [289] 

Q.    Were  you  assigned  the  case  at  that  time? 

A.    No,  sir,  I  was  not. 

Q.  How  did  it  happen  that  you  were  in  on  this 
conference  ? 

A.  Mr.  Heppner  asked  me  to  sit  in  and  try  to 
take  notes  in  connection  with  the  items. 

Q.     Did  you  do  that?  A.     I  did. 
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Q.  Now,  Mr.  Green,  I  have  handed  you  Exhibit 
121  in  e^'idence,  and  you  may  refer  to  that  exhibit 
during  the  following  questions.  Let  me  ask  you  if 
you  recall  the  conversations  which  you  and  Mr. 
Heppner  had  with  Dr.  Kelley  on  February  29, 
1952?  A.     I  do. 

Q.  Can  you  state  the  substance  of  that  conver- 
sation? A.    I  can. 

Q.    Please  do  so. 

A.  As  mentioned  yesterday,  the  conference  was 
held  in  the  Internal  Revenue  office  with  address  in 
Reno,  February  29,  1952,  and  questions  that  were 
asked  the  doctor  pertained  primarily  to  financial 
matters  and  in  essence  answers  that  we  got  from 
the  doctor  were  about  like  this  —  the  doctor  was 
questioned  regarding  this  cash  on  hand  figure. 

Q.     How  much  is  that? 

A.  As  of  January  1,  1946  it  shows  cash  on  hand, 
not  in  bank,  $119,000. 

Q.     Is  that  approximate  or  exact?  [290] 

A.     The  word  used  here  is  approximate. 

Q.     Continue. 

A.  The  question  v^ent  first  of  all  as  to  the  matter 
as  to  how  this  cash  was  acquired.  The  doctor  stated 
that  he  had  acquired  the  money  over  a  period  of  the 
early  thirties,  stating  first  of  all  that  as  of  the  time 
that  he  got  out  of  grammar  school,  he  had  five  thou- 
sand dollars  in  cash.  He  stated  further  that  around 
1928  he  had  fifty  thousand  dollars  in  cash.  In  re- 
gard to  a  further  question,  regarding  the  year  1933, 
he  stated  he  had  75  thousand  dollars  in  cash.  He 
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further  stated  that  during  the  years  1928  to  1931  he 
had  earned  approximately  35  thousand  dollars  dur- 
ing the  summer  months,  by  hauling  produce  to  mar- 
kets, doing  tutoring  work,  and  working  on  the  farm. 
When  asked  whether  a  tax  return  had  been  filed  for 
these  years,  he  stated  that  he  had  not.  These  years 
are  1948  and  1951.  He  stated  the  first  year  he  filed 
a  tax  return  was  1933.  He  further  stated,  in  regard 
to  this  119  thousand  dollars  in  cash,  that  he  had  ob- 
tained that  figure  by  two  methods.  First  of  all, 
when  he  prepared  the  December  31,  1950  net  worth 
statement  for  Mr.  Heppner,  he  had  listed  all  the 
assets  he  had  at  that  time  and  then  had  made  a 
computation  as  of  1946  regarding  the  cash,  using 
the  income  that  had  been  reported  between  the 
years  1946  and  1950  inclusive,  and  figured  out  that 
he  had  that  much  cash  on  hand.  When  questioned 
further  on  that  point,  he  stated  that  he  thought  that 
the  figure  was  about  right  because  he  had  110  thou- 
sand dollars  on  [291]  his  mother's  farm  in  Hu])- 
bardsville.  New  York  in  1946. 

Q.  I  do  not  understand  that  computing  for  1950 
net  worth  statement.  I  wonder  if  you  can  explain 
that? 

A.  Briefly,  he  put  down  the  assets  he  had  at  the 
end  of  1950.  Then  he  knew  what  other  assets,  be- 
sides the  cash,  that  he  had  in  1946.  To  that  he  added 
the  income  reported  on  the  tax  returns  l3etween  1946 
and  1950  and  any  difference  which  would  show  an 
unreported  income  figure  was  shown  as  cash  on 
hand. 
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Q.  In  other  words,  the  increase  he  couldn't  ac- 
count for  during  that  four-year  period  of  time,  he 
made  up  by  increasing  his  cash  on  hand  at  the  be- 
ginning of  1946  ? 

A.  Yes,  the  doctor's  word  was  that  he  backed  up. 
He  further  stated,  in  regard  to  this  currency  he  had 
on  hand  in  1946,  which  he  stated  he  had  in  the  early 
thirties,  which  would  be  75  thousand  dollars  on 
hand  in  1933,  that  no  one  knew  about  the  currency 
except  possibly  his  present  wife,  to  whom  he  be- 
lieved he  had  mentioned  the  matter  to  in  1946.  He 
mentioned  that  his  father  was  dead,  he  might  have 
known  about  it,  but  he  didn't  think  he  had.  He 
mentioned  he  didn't  recall  whether  his  mother  knew 
or  not.  At  the  time  of  the  interview,  the  mother  was 
incompetent  and  could  not  verify  one  way  or  the 
other.  That  was  the  doctor's  statement.  As  regard- 
ing questions  of  how  he  brought  this  money  out 
from  the  farm,  he  stated  he  had  brought  it  out  in 
two  trips,  one  being  in  1947,  when  he  brought  it  in 
a  suitcase  by  plane  and  train  from  Hubbardsville, 
New  York.  He  stated  that  the  amount  [292]  at  that 
time  that  he  brought  out  was  approximately  50  or 
60  thousand  dollars  in  50  and  100  dollar  bills.  The 
second  part  of  this  money  was  brought  out  the  next 
year,  1948.  He  stated  that  this  was  brought  out  in 
his  own  private  plane,  also  in  50  and  100  dollar 
Inlls,  and  that  the  amount  at  that  time  was  about 
50  or  60  thousand  dollars,  the  two  totals  making  up 
roughly  115  thousand  dollars.  The  doctor  further 
stated  to  both  Mr.  Heppner  and  myself  that  he  had 
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not  given  a  financial  statement  to  any  one,  he  had 
never  made  any  gifts  to  any  one  of  $500  or  more. 
He  had  never  given  his  father  any  money  and  that 
as  regards  the  settlement  with  his  first  two  wives, 
the  first  one  being  Elsbeth,  the  second  Maxine,  that 
he  had  made  little,  if  any,  financial  settlement.  I 
think  those  are  the  important  points  I  recall. 

Mr.  Avaldan:  May  I  inquire  whether  the  paper 
before  the  witness  is  a  memorandmn  referred  to  or 
if  he  is  speaking  from  memory  ? 

Mr.  Maxwell:    It  is  Exhibit  121. 

Mr.  Avaldan:    That  is  the  net  w^orth  statement? 

Mr.  Maxwell :    I  believe  so. 

Mr.  Avakian:  The  witness  has  had  no  memoran- 
dum before  him? 

Mr.  Maxwell:    He  has  not. 

Q.  Now  as  you  recall,  this  conversation  took 
place  February  29,  1952?  [293] 

A.    Yes,  it  did. 

Q.  Thereafter,  was  the  case  assigned  to  you,  Mr. 
Green  ? 

A.     It  was,  approximately  a  year  later. 

Q.     Do  you  recall  the  approximate  date? 

A.  It  was  somewhere  the  latter  part  of  January, 
1953. 

Q.  Did  you  start  any  investigation  at  that  par- 
ticular period  of  time  ? 

A.  No,  sir,  I  didn't  do  anything  on  the  case  un- 
til approximately  October,  1953. 

Q.  You  had  other  investigations,  did  you,  as  well 
as  this  assignment?  A.    Yes,  I  did. 
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Q.  Did  you  have  a  case  load  like  Mr.  Heppner 
had  of  100  to  150  cases'? 

A.  In  1953,  no,  I  don't  remember  the  nmnber  of 
cases  at  all. 

(Jury  admonished  and  morning  recess  taken 
at  11:00  a.m.) 

11:15  a.m.  ^ 

Defendant  present  with  counsel.  Presence  of  the 
jury  stipulated. 

MR.  GREEN 
resmned  the  witness  stand  on  further 

Direct  Examination 

The  Court:  Counsel,  will  you  please  state  again 
for  the  record  the  demand,  request  in  connection 
with  the  witness  Heppner's  notes? 

Mr.  Avakian:  Yes,  your  Honor.  The  defense 
would  make  [294]  a  demand  at  this  time  for  the 
production  hy  the  government  of  the  various  mem- 
oranda, work  notes,  reports  or  similar  documents 
which  contain  his  notations,  regarding  the  subject 
matter  of  his  various  discussions  with  Dr.  Kelley, 
and  Dr.  Kelley's  statements  to  him.  That  is  a  state- 
ment of  the  things  we  are  demanding,  your  Honor. 
I  do  not  know  whether  you  want  me  to  go  further 
into  the  reasons  for  it. 

The  Court:  No.  The  Court  feels,  gentlemen,  in- 
asmuch as  this  witness  testified  without  refreshing 
his  memory,  that  the  Court  will  not  require  the  gov- 
ernment to  produce  the  memoranda  at  this  time. 
The  Court  is  of  the  opinion  that  the  defendant  may 
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make  this  witness  his  own.  On  examination  then  the 

defendant  may  demand. 

Mr.  Avakian:  Your  Honor,  so  that  the  basis  of 
my  request  may  be  clear  in  the  record,  may  I  re- 
state that  one  of  the  grounds  for  my  request  is  that 
the  statements  made  by  the  defendant  to  the  wit- 
ness, Mr.  Heppner,  during  the  course  of  these  con- 
versations, would  in  my  opinion  come  within  the 
basic  rule  of  the  Holland  case,  regarding  the  inves- 
tigation of  leads  given  by  the  tax^oayer,  and  on  that 
basis  it  would  be  proper  for  us  to  request  a  showing 
of  what  leads  were  given. 

The  Court:  Yes,  I  am  familiar,  as  we  all  are, 
with  the  Holland  case,  and  I  am  also  familiar  with 
the  position  taken  by  the  government  that  net  worth 
is  [295]  merely  corroborative  in  this  record.  Under 
such  conditions  it  is  not  necessary  to  require  the 
record. 

Mr.  Bro^vn :  That  is  correct,  your  Honor.  I  think 
that  the  record  should  factually  show  that  the  Wit- 
ness Heppner  testified  from  memory  and  at  no  time 
did  Mr.  Heppner  have  notes  in  front  of  him,  under 
the  basic  criminal  law  rule. 

The  Court:     That  is  the  statement  in  the  record. 

Mr.  Maxwell:  I  think  the  record  should  also 
show  that  Mr.  Green  just  finished  testifying  on  that 
same  proposition. 

The  Court :  I  have  said  if  counsel  for  the  defense 
desires  to  call  the  witness  as  his  o^vn  and  in  the 
event  of  that  examination  it  becomes  apparent  that 
the  record  should  be  produced,  he  may  make  the 
request. 


United  States  of  America  277 

(Testimony  of  Harry  Green.) 

Mr.  Avakian :  I  assume  if  we  do  it,  it  is  part  of 
onr  case  in  chief? 

The  Court :    Yes,  that  is  right. 

Mr.  Avakian:  I  wouki  like  your  Honor — I  don't 
understand,  from  Mr.  Maxwell's  statement  that  the 
net  worth  approach  had  some  sort  of  supposedly  in- 
fluence, because  in  his  opening  statement  he  said 
not  that  the  net  worth  was  going  to  be  used  cor- 
roborative, but  rather  that  was  going  to  be  one  of 
the  tv*^o  methods,  and  as  I  understand,  they  were 
relying  on  the  net  worth  method  and  I  think  it  is 
proper  to  know  whether  that  is  correct,  [296]  or 
whether  their  position  is  that  the  net  worth  if  not 
the  primary  method  of  proof,  but  simply  is  cor- 
roborative. 

Mr.  Brown :  We  feel,  your  Honor,  when  our  case 
is  finished,  if  Mr.  Avakian  wishes  to  make  motions 
along  these  lines,  that  would  be  the  proper  time,  and 
when  we  are  through,  if  we  haven't  accomplished 
what  we  said  we  were  going  to  accomplish,  but  not 
now. 

The  Court:  Well,  counsel  may  make  the  point. 
I  think  perhaps  the  proper  time  to  do  that  is  to 
make  the  motion  at  the  conclusion  of  the  witnesses. 

Mr.  Maxwell:    What  about  the  witness  Heppner? 

Mr.  Avakian:     May  he  be  excused,  your  Honor, 
with  the  understanding  we  will  get  in  touch  with 
him  if  we  desire  to  call  him. 
(Witness  excused.) 

Q.  Mr.  Green,  I  believe  you  had  stated  that  you 
were  assigned  the  case,  would  you  state  that  date 
again,  approximately  ? 
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A.     Some  time  in  January  in  1953. 

Q.  And  you  took  no  further  action  in  the  case 
until  October,  1953,  is  that  correct? 

A.  That  is  correct,  except  possibly  getting  an 
extension  of  the  time. 

Q.  Did  you  contact  the  doctor,  then,  in  October, 
1953?  A.     I  did. 

Q.     And  where  did  you  contact  him"?  [297] 

A.  I  called  him  from  our  office  and  made  an 
appointment  to  see  him  at  his  office. 

Q.     What  occurred  at  that  time? 

A.  At  that  time  we  discussed  the  matter  of 
records. 

Q.  Before  you  get  into  discussion  of  this,  who 
was  present  when  you  visited  the  doctor? 

A.     Just  the  doctor  and  myself. 

Q.     Do  you  recall  the  date? 

A.     I  believe  it  was  October  5,  1953. 

Q.     What  was  said  at  that  time? 

A.  The  doctor  and  I  had  a  general  discussion 
regarding  the  records  that  I  would  need  in  connec- 
tion with  the  audit  of  the  returns  and  the  location 
of  where  the  records  were  at  that  particular  time. 
The  doctor  stated  some  of  the  records  were  in  the 
office,  the  patient  cards;  the  balance  of  the  records 
he  thought  were  at  his  home,  but  he  Avould  check  on 
that. 

Q.     Then  what  occurred? 

A.  Well,  tlie  conversation — it  was  either  on  that 
day  or  the  following  day  or  the  day  after,  that  I 
actually  picked  up  the  records  and  I  told  the  doctor 
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it  was  within  his  rights,  legal  rights,  to  refuse  to 
let  me  take  the  records  out  of  his  office,  but  be- 
cause of  the  shortage  of  space  in  which  to  perform 
the  audit,  I  preferred  to  do  that  in  our  office,  and 
he  said  that  was  perfectly  agreeable. 

Q.  Now  can  you  state  then  at  that  time  what 
records  did  you  [298]  take  and  where  did  you  take 
them  from? 

A.  On  this  particular  day  no  records  were  taken, 
that  is,  October  5th.  The  next  day  it  is  my  recollec- 
tion, October  6th,  I  picked  up  a  number  of  patient 
cards  from  the  doctor's  office  just  he  and  I  being 
present,  and  then  the  following  day,  after  the  doctor 
had  so  notified  me,  I  went  to  their  home  on  Bret 
Harte  Avenue  and  picked  the  remainder  of  the 
records  up  from  Mrs.  Kelley.  They  consisted  of 
check  register,  cancelled  checks,  bank  statements, 
receipt  books,  various  items  pertaining  to  invest- 
ment, for  which  a  receipt  was  given. 

Q.     Do  you  have  that  receipt*? 

A.     I  have  a  copy. 

Q.     Where  is  the  original? 

A.  The  original  was  given  to  Mrs.  Kelley  at  the 
time. 

Mr.  Maxwell :  I  will  offer  the  receipt  in  evidence 
as  plaintiff's  next  in  order. 

Mr.  Lohse:  Your  Honor,  we  have  no  objection 
to  the  admission  in  evidence. 

The  Court:  The  offer  will  be  received  and 
marked  government's  Exhibit  122. 

Q.     Now,  will  you  refer  to  Exhibit  122  and  tell 
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the  jury  and  the  Court  what  records  you  took  from 

Dr.  Kelley's  home? 

A.     These  are  the  records  I  gave  receipt  for. 

Q.    Where  did  you  secure  those  f 

A.     At  the  doctor's  home.  [299] 

Q.  Did  you  get  any  patient  cards  from  Mrs. 
Kelley?  A.     No,  I  did  not. 

Q.     At  the  doctor's  home? 

A.  No.  Receipt  for  bank  deposit  on  the  First 
National  Bank  of  Nevada,  First  &  Virginia  Branch, 
Reno,  for  the  years  1948  to  1952  inclusive;  a  check 
registry  covering  a  ]Deriod  from  the  middle  of  July, 
1942  to  1952,  inclusive;  a  bank  statement  and  can- 
celled checks  on  the  same  bank,  First  National 
Bank,  for  the  period  December  of  1947  to  Decem- 
of  1952,  inclusive ;  receipt  books  for  the  period  Sep- 
tember 26,  1951  to  January  27,  1953. 

Q.  When  you  say  receipt  books,  what  do  you 
mean?    Can  you  make  it  more  specific? 

A.  Well,  the  item  here  says  receipt  books,  but 
actually  it  was  a  book  the  doctor  used  to  give  re- 
ceipts for  cash  pajinents  by  various  ]Datients,  and 
also  some  checks. 

Q.  Do  these  books  contain  original  receipts  or 
stubs  or  duplicate  receipts,  or  what? 

Q.  These  were  duplicate  receipts.  Paid  invoices 
for  the  years  1948  through  1952,  inclusive;  copies 
of  Dr.  and  Mrs.  Kelley's  tax  returns  for  the  years 
1948  to  1952,  inclusive;  the  physician's  account 
record  book  for  1952;  a  notebook  covering  equip- 
ment purchased  and  medical,  physician's  expenses 
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for  the  years  1946  through  1951 ;  an  individual  divi- 
dend record  sheet  on  stocks  owned  during  the  years 
1948  to  1952,  inckisive.    It  bears  my  signature. 

Q.  Now  did  you  have  a  conversation  with  Mrs. 
Kelley  at  that  [300]  time  with  respect  to  the  reason 
that  you  wanted  these  records? 

A.  You  mean  the  reason  why  I  wanted  to  take 
them  out  of  the  place? 

Q.    Yes. 

A.  To  the  best  of  my  knowledge,  I  gave  her  the 
same  reason  I  did  the  doctor,  no  room  to  work.  Mrs. 
Kelley  had  two  or  three  small  children  at  the  time, 
there  was  no  place  to  w^ork.  I  told  her,  to  the  best 
of  my  recollection,  I  preferred  to  perform  the  work 
at  the  office.    She  said  that  was  very  agreeable. 

Q.     She  helped  you  to  get  the  records? 

A.     She  did,  and  I  gave  her  a  receipt. 

Q.  Did  she  mention  she  had  talked  to  Dr.  Kelley 
with  respect  to  your  taking  the  records? 

A.     Yes,  she  said  the  doctor  said  to  take  them. 

Q.  Now,  you  say  that  you  picked  up  some 
patient  cards  from  Dr.  Kelley  about  October  5th  or 
6th  of  1953?  A.     It  was  October  6th. 

Q.  And  did  you,  from  time  to  time,  secure  other 
patient  cards  from  the  doctor's  office? 

A.  I  think  I  went  back  to  the  doctor's  office  one 
other  time  to  obtain  additional  patient  cards. 

Q.  Did  you  return  the  patient  cards  in  your 
possession  to  the  doctor  after  each  visit? 

A.     I  did. 

Q.     Now,  why  didn't  you  give  a  receipt  for  those 
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patient  cards'?  [301] 

A.  For  the  simple  reason  that  there  were  just 
too  many  of  them  to  detail  on  the  receipt.  There 
were  several  bunches  of  cards,  larger  bunches  than 
you  see  there. 

Q.     At  the  counsel  tablet 

A.  At  the  counsel  table  and  to  itemize  each 
one  would  be  a  tremendous  job.  I  explained  that  to 
the  doctor,  the  reason  for  not  giving  a  receipt. 

Q.     Was  he  agreeable  to  that? 

A.    Yes,  he  was. 

Q.  Mr.  Green,  did  you  make  a  search  of  all  of 
the  files  of  the  Internal  Revenue  with  respect  to  any 
documents  that  you  might  have  had,  or  which  the 
Internal  Revenue  Service  might  have  had,  which 
might  belong  to  Dr.  Kelley?  A.     I  have. 

Q.     Was  that  a  thorough  search? 

A.     Very  thorough. 

Q.     Did  you  find  any  such  documents? 

A.     I  did. 

Q.     What  documents  were  those? 
.   A.     I  have   them  in  my  possession  right  now, 
three  patient  cards  of  the  doctor^s. 

Q.  Might  I  have  them?  Can  you  tell  me,  Mr. 
Green,  where  these  additional  cards  were  located? 

A.  I  couldn't  say  the  exact  folder,  but  they  were 
in  one  of  our  work  paper  files,  wdiich  had  been  put 
aside  for  the  time  being.  [302]  Those  were  each 
filed  individually. 

Mr.  Maxwell:  I  think  counsel  will  stipulate  that 
these  patient  cards  are  the  ones  handed  to  them 
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in  chambers  and  they  were  willing  to  accept  them 

at  that  time.    I  believe  that  was  Thursday,  ^Marcli 

29th. 

Mr.  Avaldan :  Your  Honor,  I  state  this,  that  Mr. 
Brown  last  Thursday  offered  certain  cards  to  me 
in  your  chambers  and  I  declined  to  take  them 
except  in  the  presence  of  the  jury,  in  view  of  the 
accusation  made  that  Dr.  Kelley  had  lost  or  de- 
stroyed records.  I  did  not  examine  the  cards  then. 
I  will  take  counsel's  word  that  these  are  the  same 
ones. 

Mr.  Brown:  You  will  also  stipulate  the  reason 
you  did  not  take  them,  you  wanted  to  take  them 
in  front  of  the  jury? 

Mr.  Avakian:  I  just  stated  that,  in  view  of  state- 
ments you  had  made. 

Mr.  Brown:    Check  them  over. 

Mr.  Avakian:  May  the  record  show  counsel  has 
handed  me  the  following  cards:  Florence  Case, 
Katherine  Ramsdell,  and  Virginia  Berg. 

Mr.  Maxwell:  Does  counsel  care  to  put  in  the 
record  those  cards,  sir? 

Mr.  Avakian:  Your  Honor,  the  problem  there 
is  that  they  contain  confidential  information  as  be- 
tween physician  and  patient.  I  do  not  like  to  have 
them  marked  for  identification  because  then  they 
are  available  to  anyone  who  wants  to  look  at  [303] 
them. 

Mr.  Brown:  We  will  withdraw  the  offer.  That 
is  correct,  that  is  privileged  information. 

Q.     Now,   Mr.    Green,   did   you   find   any   other 
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records  or  documents,  or  anything  else,  belonging 

to  Dr.  Kelley  in  the  Internal  Revenue  file*? 

A.     No,  sir,  I  did  not. 

Q.  Now,  did  you  ever  return  the  records  sum- 
marized in  that  receipt,  government's  Exhibit  122, 
which  you  still  have? 

A.    Yes,  I  did  return  them. 

Q.  And  did  you  receive  a  receipt  for  those  rec- 
ords? A.     I  did. 

Q.     Do  you  have  that  with  you? 

A.     Yes,  I  do. 

Mr.  Maxwell:  May  the  record  show  that  the 
witness  has  handed  me  a  piece  of  paper.  I  will  offer 
this  receipt  in  evidence  as  government's  exhibit 
next  in  order. 

Mr.  Lohse:  Your  Honor,  we  have  no  objection 
to  the  admission  of  the  receipt  in  e^ddence. 

The  Court:  The  offer  will  be  received  in  evi- 
dence as  government's  Exhibit  No.  123. 

Q.  Now,  Mr.  Green,  I  will  hand  you  govern- 
ment's Exhibit  123  and  I  will  ask  you  if  you  had  a 
discussion  with  Dr.  Kelley  at  the  time  that  receipt 
was  given  to  you? 

A.  I  don't  recall  that  we  had  any  conversation  at 
that  time.  [304] 

Q.     What  is  the  date? 

A.  The  date  is  December  17,  1953,  is  the  date 
on  the  letterhead  receipt,  and  that  actually  was  the 
date  the  documents  were  returned. 

Q.  Is  there  the  signature  of  Dr.  Wayne  P. 
Kelley  on  tliat?  A.     Yes,  sir,  there  is. 

Q.     Was  tliat  signed  in  your  jDresence? 
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A.  In  the  presence  of  myself  and  Special  Agent 
Black. 

Q.  Did  you  go  over  the  items  on  that  receipt 
and  records  you  were  returning? 

A.     Yes,  sir,  in  great  detail. 

Q.     Can  you  tell  us  what  occurred? 

A.  The  doctor  checked  over  each  item  that  we 
presented  to  him  on  this  receipt.  He  checked  over 
very  carefully  to  make  sure  it  was  just  exactly  what 
was  there. 

Q.  I  notice  there  are  some  check  marks  on  that 
piece  of  paper  in  ink.  Are  those  the  doctor's  check 
marks  ? 

A.  To  the  best  of  my  knowledge,  those  are  his 
check  marks,  also  his  marks  on  the  duplicate  receipt 
and  original. 

Q.     Did  he  go  over  them  at  the  same  time? 

A.  Yes,  because  that  was  the  basis  of  checking, 
to  make  sure  he  had  everything  back. 

Q.  He  went  over  the  duplicate  receipt  and  the 
original  ? 

A.  Well,  he  checked  the  duplicate  receipt 
against  the  documents  we  were  returning,  and  then 
he  checked  off.  [305] 

Q.  He  matched  your  duplicate  receipt,  is  that 
correct,  with  the  document? 

A.  I  am  not  quite  sure  right  now  whether  he 
matched  a  document  with  my  duplicate  receipt  and 
then  found  an  item  and  then  found  an  item  on  this 
one  for  w^hich  he  was  receipting,  or  Avhether  he  used 
this  receipt  he  was  signing. 

Q.     Did  he  have  with  him  the  original  of  the  re- 
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ceipt  wliicli  you  turned  over  to  Mrs.  Kelley  ? 

A.     I  don't  recall  seeing  it. 

Q.     You  never  saw  tliaf?  A.     No,  sir. 

Q.  So  tliey  used  your  duplicate  of  that  receipt 
and  the  original  receipt  which  was  in  typewritten 
form,  is  that  correct? 

A.     To  the  best  of  my  knowledge,  yes. 

Q.  The  doctor  didn't  tell  you  he  had  lost  that, 
did  he  ?  A.     The  original  receipt  ? 

Q.    Yes. 

A.  If  there  was  any  conversation  on  it,  I  don't 
recall  now.  I  knov\^  when  we  went  over  there  with 
the  records,  we  took  this  typed  receipt  with  us. 

Q.  May  the  record  show  I  am  handing  you  Ex- 
hibits 11,  12,  and  13,  which  are  entitled,  "Certificate 
of  Assessment  Payments,"  and  13  being  from  the 
office  of  the  District  Director  of  Internal  Revenue, 
Syracuse,  New  York,  and  No.  11  and  12  being  from 
the  office  of  District  Director  at  Reno.  [306] 

A.     That  is  correct. 

Q.  Now,  Mr.  Green,  did  you  attempt  to  deter- 
mine the  amount  of  cash  on  hand  that  Dr.  Kelley 
could  have  had  on  these  earlier  returns  on  January 
1,  1949?  A.    Yes,  I  did. 

Q.     What  did  you  do  in  that  respect? 

A.  First  of  all,  I  used  the  records  of  the  Internal 
Revenue  office,  l3oth  Syracuse,  New  York  and  Reno, 
Nevada,  to  determine  what  taxes  had  been  paid. 

Q.  Let  us  find  out  what  you  used  in  making  your 
computations. 

A.    Do  you  want  to  go  over  that  year  by  year? 
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Q.  Yes,  more  or  less.  For  what  years  did  you 
have  the  original  returns'? 

A.  I  had  the  original  returns  for  the  years  1942, 
1943,  1946,  1947,  and  1948. 

Q.  I  will  hand  you  plaintiff's  Exhibits  1,  2,  3, 
4,  5  and  6,  and  ask  you  if  those  are  the  returns  to 
which  you  refer  ?        A.     Yes,  these  are  the  returns. 

Q.     Besides  those  returns,  what  else  did  you  use? 

A.  I  used  the  record  of  tax  pajanents,  income 
tax  payments  obtained  from  Syracuse,  New  York 
Internal  Revenue  office. 

Q.     That  is  exhibit  what? 

A.  That  is  Exhibit  13  in  that  particular  case. 
Then,  as  regards  the  years  1942  through  1945  re- 
turns, those  were  not  available.  [307] 

Q.     I  l^elieve  you  have  a  1942  return  up  there. 

A.  1942  and  1943  we  had  the  returns;  1944  and 
1945  we  had  no  returns,  so  we  used  the  records  of 
the  tax  paid  per  the  Reno  Internal  Revenue  office, 
which  is  Exhil)it  11,  and  for  the  later  years  we  had 
the  returns. 

Q.  Now,  did  you  use  anything  else  in  making 
such  determinations? 

A.  Well,  I  had  to  have  the  reference  table, 
Avhich  would  show  the  tax  reference  in  the  various 
years  that  we  didn't  have  the  returns,  to  determine 
what  the  income  was,  where  there  w^as  a  tax  paid 
or  where  there  was  no  tax  paid. 

Q.  Then,  Mr.  Green,  what  does  your  computa- 
tion show?    Have  you  made  such  a  computation? 

A.     Yes,  I  have. 


288  Wayne  P.  Kelley  vs. 

(Testimony  of  Harry  Green.) 

Q.  Is  it  in  typewritten  form  or  handwritten 
form?  A.     It  is  in  my  handwritten  form. 

Mr.  Maxwell :  May  I  see  if?  I  will  ask  the  two 
pieces  of  paper  be  marked  for  identification. 

The  Court:  The  offer  will  be  marked  Exhibit 
124(a). 

Mr.  Maxwell:  May  it  please  the  Court,  I  believe 
examination  of  this  matter  will  take  15  or  20  min- 
utes.   It  might  be  an  appropriate  time  to  recess. 

Mr.  Avakian:  Your  Honor,  before  we  recess,  I 
wanted  to  answer  inquiry  Mr.  Maxwell  made  with 
reference  to  these  three  cards.  He  asked  me  if  I 
would  stipulate 

Mr.  Maxwell:  I  made  no  such  request,  counsel. 
I  asked  [308]  counsel  if  he  would  care  to  read  the 
cards  in  the  record. 

Mr.  Avakian:  I  would  like  to  state  examination 
of  the  cards  show  the  card  of  Virginia  Berg  has 
various  dates  and  months  without  a  year  on  it,  your 
Honor. 

Mr.  Maxwell:  You  can't  determine  what  year 
it  is,  coimsel'? 

Mr.  Avakian :  ISTot  from  examination  of  the  card. 
As  to  Katherine  Ramsdell,  the  card  has  data  on  it 
with  regard  to  treatments,  but  it  likewise  does  not 
show  the  date. 

Mr.  Maxwell:    Does  it  show  payment? 
Mr.  Avakian:    It  shows  $10,  but  I  can't  tell  pay- 
ment or  charge  from  the  card.    With  reference  to 
Mrs.  Florence  Case,  the  card  shows  it  is  in  1948  and 
1949,  including  a  i')ayment  of  $270  on  January  10, 
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1949  and  stapled  to  the  card  is  a  letter  from  the 
Bank  of  America,  San  Francisco,  dated  January 
7,  1949,  reciting  that  enclosed  with  the  letter  is 
cashier's  check  for  $270,  representing  the  amount 
due  on  account  of  Florence  Case. 

Mr.  Brown:  I  think  that  should  be  stricken. 
They  are  reading  from  the  patient  card. 

The  Court:  Gentlemen,  I  just  can't  understand 
all  the  ceremony  of  these  cards. 

Mr.  Avakian :  There  was  an  inquiry  as  to  whether 
we  would  care  to  recite  the  dates,  and  I  am  giving  it. 

(Jury  admonished  and  noon  recess  taken  at 
12:00  o'clock.)   [309] 

Afternoon  Session— April  3,  1956,  1:30  P.  M. 
Defendant  present  with  counsel.    Presence  of  the 
jury  stipulated. 

MR.  GREEN 
resumes  the  witness  stand  on  further 

Direct  Examination 

Q.  (By  Mr.  Maxwell) :  Mr.  Green,  you  now 
have  in  front  of  you  plaintifi's  Exhibit  124(a)  for 
identification.  Now  I  believe  you  previously — tell 
us  what  Exhibit  124(a)  is. 

A.  Briefly,  it  is  merely  a  computation  to  show 
income  tax  returns  that  were  filed  for  taxes  joaid 
and  the  computation  of  income  made  from  the  tax, 
what  the  doctor  could  have  accumulated  in  the  way 
of  assets  during  the  years  1932  through  1948. 

Q.     Now,  for  the  year  1932,  I  believe  you  have 
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form  899  up  there,  the  certificates  of  assessments, 
Exhibits  11,  12,  and  13  you  also  had  the  income  tax 
returns,  didn't  you,  for  the  years  1942  to  1948? 

A.     That  is  correct. 

Mr.  Avakian:  No,  Mr.  Green  testified  he  didn't 
have  them  for  those  five  years. 

Mr.  Maxwell:    I  will  accept  counsel's  correction. 

Q.  Mr.  Green,  I  will  give  you  all  these  income 
tax  returns,  exhibits  1  through  10.  Now  for  the 
year  1932,  as  I  recall  previous  testimony  here,  the 
doctor  was  in  medical  school  at  that  time,  is  that 
correct?    Do  you  recall  testimony  to  that  effect? 

A.     That  is  my  recollection,  yes.  [310] 

Q.  For  that  year,  do  the  records  which  you 
have  in  front  of  you  show  whether  or  not  a  return 
was  filed? 

Mr.  Avakian:  Just  a  moment,  your  Honor,  I 
submit  the  record  speaks  for  itself.  The  witness 
should  not  interpret  it.    He  didn't  prepare  it. 

The  Court:  I  don't  think  the  question  asked  for 
his  interpretation,  counsel. 

Mr.  Avakian:  I  may  have  misunderstood,  but  I 
would  like  the  witness  to  be  cautioned  not  to  inter- 
pret w^hat  is  in  the  document,  because  I  think  there 
is  room  for  interpretation,  what  he  is  being  asked 
about. 

Q.  Do  the  records  indicate  that  any  return  was 
filed  by  Dr.  Wayne  P.  Kelley  for  the  year  1932? 

Mr.  Avakian:  I  submit  that  calls  for  the  wit- 
ness's interioretation  as  to  what  the  record  indi- 
cates.    Tlie   document   simply   recites   on   a   form 
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which  is  supposed  to  set  forth  information  in  the 

Collector's  office,  the  words  "No  record." 

Mr.  Maxwell:  I  think  counsel  can  argue  at  the 
end  of  the  case.  He  is  certainly  entitled  to  cross 
examination  and  I  think  he  is  going  to  ]3e  given 
opportunity  to  cross  examine  this  witness  and  I 
sujDpose  that  the  witness  Avill  be  permitted  to  an- 
swer. 

The  Court:  Objection  overruled.  The  witness 
may  answer. 

A.  The  record  discloses  for  the  year  1932  no  re- 
turns filed.  [311] 

Q.     And  what  exhibit  are  you  referring  to? 

A.     Referring  to  Exhibit  13. 

Q.  And  what  word  was  shown  on  there  in  re- 
spect to  1932  records  of  the  Director  of  Internal 
Revenue  for  the   District  of  Syracuse"? 

A.     No  record. 

Q.  What  does  that  mean,  in  customary  usage, 
on  form  899,  Certificate  of  Assessment? 

Mr.  Avakian:  Objected  to  as  calling  for  conclu- 
sion of  the  witness  on  a  matter  he  is  not  qualified 
and  in  respect  to  a  document  not  issued  in  this 
office  and  no  foundation  laid  as  to  any  matters 
called  for  by  that  question. 

Mr.  Maxwell:  May  it  please  the  Court,  this  wit- 
ness, I  understood  his  testimony  in  the  record,  that 
he  has  been  an  employee  of  the  Internal  Revenue 
Service  for  over  ten  years. 

Mr.  Avakian:  Not  in  Syracuse.  He  had  nothing 
to  do  with  the  preparation. 
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Mr.  Maxwell:  And  he  certainly  is  qualified  to 
testify  as  to  usual  useage  of  the  Internal  Revenue 
forms. 

The  Court:    Objection  overruled,  answer. 

Q.  What  do  the  word,  "No  record"  mean  in  con- 
nection with  form  899,  Certificate  of  Assessment 
Payment  ? 

A.  It  means  that  the  Internal  Revenue  office  for 
the  district  had  searched  their  files  and  had  found 
no  record  of  a  return  being  filed  for  that  date. 

Q.  Now,  did  you  determine  what  amount  could 
Dr.  Wayne  P.  Kelley  [312]  have  earned  during  the 
year  1932  without  filing  a  return?  In  other  words, 
what  was  the  maximum  amount  he  could  have 
earned  without  being  required  by  law  to  file  a  re- 
turn for  the  year  1932?  A.     $2900. 

Mr.  Maxwell:  With  the  Court's  permission,  I 
am  going  to  put  these  amounts  on  the  blackboard. 

Q.  And  would  there  be  any  other  possible  credit 
in  that  year  that  has  been  brought  to  your  attention, 
Mr.  Green?  A.     No,  sir. 

Q.  So  what  is  the  maximum  amount  that  he 
could  have  made  for  the  year  1932  mthout  being 
required  to  file  a  return?  A.     $2900. 

Q.  Now,  did  you  make  a  similar  computation 
as  to  the  year  1933?  A.     I  did. 

Q.  What  did  you  do  in  making  your  computa- 
tion? 

A.  I  checked  against  the  Internal  Revenue  rec- 
ords, as  represented  by  Exhibit  13,  and  found  that 
there  too  no  return  had  been  filed. 
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Q.  And  what  elements  did  you  take  into  account 
in  computing  the  maximum  amount  that  he  could 
have  made  for  that  year,  without  being  required  to 
file  a  return? 

A.  I  took  the  net  income  requirement,  which  in 
this  particular  year  happened  to  be  the  married 
requirement,  plus  a  man  with  one  child.  [313] 

Q.    How  much  would  that  maximum  amount  be? 

A.    $2900. 

Q.    And  you  did  the  same  thing  for  1934'? 

A.     I  did. 

Q.  Would  you  explain  the  same  way  as  you  did 
for  1933? 

A.  In  this  particular  year,  1934,  I  referred  to 
Exhibit  13,  he  returned  one  for  that  year  and  it  was 
a  non-taxable  return,  which  means  no  tax  due  and 
payable,  on  the  return. 

Q.  Then  in  1932  the  letter  "N.  R.",  no  record, 
and  the  same  thing  in  1933  and  1934  was  a  non- 
taxable return,  is  that  right? 

A.     That  is  correct. 

Q.  All  right,  put  down  ''N.  T."  Now  what  would 
be  the  maximum  amount  of  income  that  could  have 
been  reported  on  that  return  to  have  it  still  within 
the  non-taxable  range? 

A.  Going  back  to  the  amount  for  two  children, 
$3300. 

Q.     That  would  be  two  children? 

A.     That  is  correct. 

Q.     Did  you  do  the  same  thing  as  to  1935? 
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A.  I  did.  On  that  year,  as  in  1934,  a  non-tax- 
able return  was  filed. 

Q.  What  Avould  be  the  maximum  amount  of  in- 
come that  could  have  been  obtained  on  that  return 
and  still  have  been  non-taxable  ? 

A.  The  second  part  of  1934  that  figure  should  be 
$2900.    It  is  based  on  one  child. 

Q.     One  child?  [314] 

A.  Yes,  the  information  I  was  giving,  the  year 
1935,  the  figure  would  be  $3300,  based  on  two 
children. 

Q.     How  about  1936? 

A.  For  the  year  1936,  referring  again  to  Exhibit 
13,  the  taxpayer  did  file  a  return  and  he  paid  tax 
in  the  amount  of  $13.78. 

Q.  And  did  you,  taking  into  e"ffect  the  various 
exemptions,  did  you  compute  the  amount  of  income 
that  would  be  for  $13.78  would  be  tax  upon? 

A.  Yes,  I  did,  and  the  figure  I  came  up  with, 
allowance  for  two  children,  was  $3644.50. 

Q.     Now  what  about  1937? 

A.  1937  was  the  same  situation  as  in  1935.  There 
was  a  return  filed  but  it  was  a  non-taxable  return. 
I  allowed  the  doctor  the  marital  exemption  and 
the  credit  for  two  children,  as  in  the  previous  year, 
and  the  figure  was  $3300. 

Q.  Now  these  figures  all  refer  to  net  income, 
is  that  correct? 

A.  That  is  correct.  During  those  years  there 
was  a  net  income  requirement  rather  than  gross 
income  requirement  in  filing  taxes. 
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Q.     How  about  1938? 

A.  1938  had  a  non-taxable  return.  Checking 
into  it,  after  applicable  allo^Yance  for  being  mar- 
ried and  having  two  children,  the  amount  was  $3300. 

Q.     Now  1939. 

A.  Exactly  the  same  as  1938,  non-taxable  return 
being  filed.  [315] 

Q.     1940? 

A.  In  1940  a  non-taxable  return  was  also  filed. 
In  that  year  there  was  a  gross  income  requirement, 
rather  than  a  net  income  requirement,  but  in  com- 
puting this  figure,  I  took  into  effect  the  marital  ex- 
emption and  amount  for  two  children  and  figured 
$2800. 

Q.     Was  that  gross  income? 

A.  That  would  be — not  knowing  what  amount 
of  net  income  the  doctor  reported,  the  only  thing  I 
could  do  was  to  compute  the  maximum  amount  of 
income  he  could  earn  without  having  to  pay  any 
tax,  and  that  would  be  $2800. 

Q.     What  about  the  year  1941? 

A.  For  the  year  1941  there  was  a  return  filed, 
on  which  a  tax  of  $2.08  was  paid.  A  computation 
was  then  made  of  the  income  tax  by  taking  into  ef- 
fect the  deduction  of  a  man  being  married  and 
having  two  children,  and  the  net  income  figure 
would  be  $2320.80. 

Q.     What  about  1942? 

A.  Exhibit  11,  from  the  Reno  Internal  Revenue 
office,  shows  that  a  non-taxable  return  was  filed.  We 
also  have  the  original  return  in  evidence. 
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Q.     I  think  it  is  right  in  front  of  you. 

A.     That's  right. 

Q.  And  that  would  be  a  non-taxable  return,  did 
you  say?  A.     That  is  correct. 

Q.  And  what  is  the  amount  of  net  income  shown 
by  that  return?  [316] 

A.  The  amount  of  net  income  is  $525.39,  but  to 
that  I  added  the  $1500  excluded  for  army  ser\dce, 
so  the  actual  figure  w^ould  be  $2,025.39. 

Q.     Now  for  the  year  1943? 

A.  The  year  1943  is  in  evidence  here  as  Exhibit 
No.  1.  That  discloses  a  net  income  figure  of  $167.00, 
no  tax  paid.  However,  in  computing  the  figure 
that  I  used  here  on  this  computation  to  allow  the 
doctor  the  maximum  income  that  could  be  obtained 
by  the  government  return  and  made  a  computation 
here  which  showed  a  total  income  of  $12,167. 

Q.     You  say  that  was  a  non-taxable  return  year? 

A.     That  is  correct. 

Q.  Now  did  that  return  show  that  he  made  that 
much  money? 

A.  The  return  shows  that  he  had  that  much 
in  funds  available  that  year. 

Q.     Now  for  the  year  1944? 

A.  The  year  1944,  the  record  of  the  Reno  In- 
ternal Revenue  office  disclosed  that  a  tax  of  $108 
was  paid.  For  that  year  I  had  to  again  reconstruct 
the  net  income  available  to  the  doctor,  based  on  the 
tax,  by  using  the  applicable  tax  rate,  plus  marital 
exemption  and  allowing  him  credit  for  two  children, 
and  the  figure  then  is  $4,124.99. 

Q.     How  about  the  year  1943?    I  note  that  is  12 
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thousand.    Do  you  have  any  exx^lanation  for  thaf? 

A.  Yes,  I  do.  In  that  particular  year  the  doc- 
tor sold  his  house  [317]  in  New  York,  I  believe,  and 
he  received,  according  to  the  tax  return,  $9,240.  I 
gave  him  credit  for  the  full  amount  of  $9,240 

Q.     As  having  been  received*? 

A.  That's  right;  plus  the  other  items  on  the  re- 
turn that  he  had  reported. 

Q.  How  much  net  income  did  tliat  return  show 
J'or  that  year?  A.     $167. 

Q.     All  right,  1945? 

A.  The  records  disclose  that  the  return  for  1945 
was  filed  and  tax  of  $93.20  was  paid.  Recalculating 
the  income  for  that  year  from  the  tax  that  was  paid, 
allowing  the  doctor  marital  status,  plus  two  chil- 
dren, it  has  resulted  in  a  net  income  figure  of 
$4,049.99. 

Q.     All  right,  1946? 

A.  The  year  1946  separate  returns  were  filed  by 
the  doctor  and  Mrs.  Lois  Kelley,  his  wife.  The 
total  tax  paid  for  that  year  was  $854. 

Q.  And  what  would  be  the  total  net  income  avail- 
able to  Dr.  Kelley? 

A.  I  used  my  audit  for  the  year  1945.  I  also 
gave  the  doctor  credit  for  $1500  military  exemption. 
The  total  income  for  1946  is  $6,089.57. 

Q.     Now  1947? 

A.  The  original  returns,  which  are  in  evidence 
here,  show  a  [318]  separate  return  was  filed  by  hus- 
band and  wife,  Lois  and  Wayne  P.  Kelley,  and  total 
tax  paid  of  $1,586.00.  Total  income  reported, 
$9,964.66. 
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Q.     And  1948? 

A.  The  year  1948  a  joint  return  was  filed  by  Dr. 
and  Lois  K.  Kelley.  Total  tax  paid  was  $1,743; 
total  income  was  $12,131.33. 

Q.  Now  you  have  totals,  Mr.  Green,  for  this 
particular  year  period  1932  to  1948?  A.    I  do. 

Q.     All  right,  what  are  your  totals'? 

A.  Total  for  that,  that  you  have  on  the  black- 
board. 

Q.     That  is  income  amounts,  is  that  correct? 

A.     That's  right,  $80,818.23. 

Q.     And  total  amount  of  tax  paid? 

A.     No,  sir,  I  didn't  make  a  total  of  that. 

Q.  Take  the  figures  here  and  add  them  up.  Just 
come  down  here  and  add  them  up. 

A.  I  think  it  would  be  easier  just  to  do  it  from 
my  work  sheet,  if  I  may. 

Q.     All  right. 

A.     I  have  a  total  figure  here  of  $4,292.06. 

Q.  That  $4,292.06  would  be  required  of  80  thous- 
and? A.     That  is  correct. 

Q.  So  in  other  words,  to  find  what  monies  were 
available  he  had,  we  subtract  4,292.06  from 
80,818.23?  [319]  A.     That  is  correct. 

Q.  Because  that  amount  was  paid  into  the  gov- 
ernment ? 

A.  That  is  correct.  Now  there  is  an  additional 
amount  here  which  should  be  added  to  the  fmids 
available. 

Q.     What  is  that? 

A.  That  is  during  the  doctor's  military  service 
there  was  subsistence  and  rental  allowance  that  was 
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paid  to  liim  as  an  army  officer,  which  was  not  tax- 
able under  the  law.  Now  I  have  a  figure  totalling 
that. 

Q.  Now  have  you  excluded  from  any  of  these 
amounts  the  amount  it  cost  the  doctor  to  live  during 
the  years  1932  to  1948? 

A.     No,  sir,  I  have  not  charged  him  with  any. 

Q.  In  other  words,  this  is  as  though  he  never 
spent  any  money  for  groceries  or  clothes  or  any- 
thing like  that?  A.     That  is  right. 

Q.  Add  that  subsistence  allowance  in  to,  what 
was  that  ?  A.     The  amount  is  $5,742. 

Q.     We  did  add  that  to  the  80  thousand? 

A.     That  is  correct. 

Q.     And  then  subtract  $4,292.06? 

A.     That's  correct. 

Q.     What  is  the  answer  you  finally  come  out? 

A.     The  net  figure  is  $82,268.18. 

Q.     $82,268.17?  A.     Yes,  sir.    [320] 

Q.  Now,  Mr.  Green,  in  the  course  of  your  inves- 
tigation, did  you  run  across  any  information  with 
respect  to  stock  rights  and  shares  held  by  the  doc- 
tor during  the  years  1949  to  1952  in  the  Southern 
Natural  Gas  Company?  A.     Yes,  I  did. 

Q.  Where  did  you  run  across  that  information, 
sir? 

A.  In  the  doctor's  record  of  stock  list  sheet 
turned  over  to  me,  with  the  notation  that  on  Febru- 
ary 1,  1951,  they  had  paid  $165,  plus  $3  for  the 
rights  to  acquire  this  stock. 

Q.    And  do  his  records  still  show  that  he  owned 
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that  stock  at  the  end  of  1952?  A.    Yes,  sir. 

Q.  Did  his  income  tax  of  1951-1952  reflect  the 
sale  of  that  stock*? 

A.  "^Vithoiit  looking  at  it  right  now,  I  would 
say  no.    I  am  not  positive.    I  do  not  recall. 

Q.  Now,  did  you,  in  going  over  the  doctor's 
records,  find  information  with  respect  to  monies 
he  had  spent  for  equipment  during  the  years  1949 
to  19521 

A.  The  doctor  had  an  equipment  book,  in  which 
these  various  items  were  listed,  where  he  had  pur- 
chased various  items  of  professional  equipment  and 
I  made  a  test  check  against  those  figures  with  the 
items  on  the  tax  returns  and  found  them  to  be 
approximately  the  same. 

Q.  Now,  you  have  heard  some  testimony  here 
undoubtedly  about  an  [321]  airplane.  Mr.  Green, 
did  you  find  on  the  doctor's  records  information 
with  respect  to  the  purchase  of  an  airplane? 

A.  I  found  information  pertaining  to  one  air- 
plane. The  information  is  under  airplane  he  had 
previously  bought. 

Q.     What  did  you  find? 

A.  I  find  that  on  June  11,  1948,  by  check  No. 
2093,  which  was  memo  from  the  doctor's  registry, 
he  had  spent  five  thousand  dollars  for  an  airplane. 
There  is  a  notation  in  his  equipment  book  that  he 
was  allowed  $4500  trade-in  on  another  airplane  that 
he  pre^dously  owned,  making  a  total  figure  of  $5,500. 

Q.  Is  tliei'o  a  reference  on  the  income  tax  re- 
turns to  tlie  total  amount  for  airplanes  1949-1952? 
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A.  To  the  best  of  my  recollection,  the  airplane 
is  reported  on  the  1951  returns. 

Q.     AVhat  did  he  use  for  figures  on  the  return  *? 

A.  You  are  talking  about  the  year  1949  and 
1950? 

Q.     Yes. 

A.  In  the  year  1949  it  shows  a  value  of  8  thous- 
and dollars  for  an  airplane,  acquired  in  1949,  ac- 
cording to  the  returns.  Depreciation  was  claimed 
on  the  airplane.  For  the  year  1950  the  8  thousand 
dollar  figure  appears  again  in  the  depreciation 
schedule  for  airj^lane.  In  the  year  1951  the  value 
of  $9500  appears  in  the  depreciation  schedule  of 
the  airplane,  and  the  year  1952  the  $9500  again  ap- 
pears on  the  depreciation  schedule. 

Q.  And  is  that  the  same  airplane  all  the  way 
through?  [322] 

A.    Are  you  referring  to  the  8  thousand? 

Q.    All  the  way  through? 

A.  The  9500  airplane  would  be  the  same  one 
all  the  way  through,  that  is  right.  The  8  thousand 
dollar  figure,  according  to  the  examination  of  the 
figures,  was  erroneous.    It  should  have  been  9500. 

Q.  Wasn^t  there  something  in  there  about  sale 
of  an  airplane  ?    Just  tell  me  what  the  returns  show. 

A.  I  think  there  was  in  one  of  these  years,  yes; 
in  the  year  1948,  the  doctor  claimed  a  loss  on  the 
sale  of  an  airplane,  stated  its  cost  was  $9500  and 
sale  price  w^as  $8,000.  We  determined  what  really 
happened,  there  was  refund  given  on  the  old  air- 
plane towards  a  new  airplane. 

Q.     Did  you  talk  to  the  doctor  about  that? 
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A.  I  think  so — I  am  not  sure  about  that.  We 
conducted  most  of  the  questioning  on  that  point 
with  Mr.  Ijyons,  the  doctor's  accoimtant. 

Q.  Now,  Mr.  Green,  in  going  through  the  doc- 
tor's records,  did  you  find  information  as  to  the 
purchase  of  furniture  and  making  of  improvements 
to  his  home?  A.     Yes,  sir,  I  did. 

Q.  Will  you  tell  us  what  your  investigation  of 
the  doctor's  records  disclosed  in  that  respect? 

A.     May  I  refer  to  my  notes  ? 

Q.     Yes,  certainly.  [323] 

A.  The  first  entry  is  the  matter  of  furniture  for 
the  home.  An  examination  was  made  of  the  doctor's 
check  registry  to  determine  what  items  were  paid 
by  check.  In  addition,  the  records  of  the  Home 
Furniture  Company,  where  the  things  were  pur- 
chased in  the  doctor's  name,  are  now  in  evidence, 
were  also  examined  and  totalled  and  I  arrived  at 
the  various  figures  in  that  examination. 

Q.  Will  you  please  give  me  what  you  found  with 
respect  then  to  the  furniture? 

A.  At  the  end  of  the  year  1948  the  amount  of 
furniture  owned  was  $2,624.29.  The  figure  for  the 
year  1949  is  exactly  the  same.  The  year  1950  there 
were  a  few  small  purchases  that  increased  this 
amou.nt  of  furniture  owned  to  $2,827.91.  At  the 
end  of  1951  the  figure  was  $2,907.74,  and  the  year 
1952  shows  the  same,  $2,097.74.  As  regards  the  home 
improvements,  those  were  obtained  by  analyzing 
the  doctor's  check  registry  and  I  have  various  fig- 
ures for  this  here. 
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Q.  Well,  can  you  tell  us  what  improvements 
were  made  and  the  amoimts  at  the  end  of  each  year, 
1949  to  1952? 

A.  Yes,  I  can.  For  the  year  1949  I  couldn't  find 
any  record  of  any  home  improvements  from  the 
check  registry.  The  year  1950  there  was  $703.15 
expended  for  improving  his  home.  That  is  made 
up  of  four  items.    Do  you  wish  me  to  read  those  ? 

Q.    Yes,  please. 

A.  First  item  was  electric  sink,  $367.50;  sink 
installation,  [324]  $77.72,  tile,  $69.97,  labor,  $187.96. 
In  1951  $310.00  was  expended  for  a  basement  bath- 
room and  the  labor  involved,  total,  $382.72,  making 
a  total  of  expenditure  that  year  of  $692.72.  That, 
plus  the  improvements  in  1950,  made  a  total  amount 
at  the  end  of  1951  of  $1,395.87.  In  the  year  1952 
nothing  could  be  found  to  show  any  further  im- 
provements.   I  have  the  figure  of  $1,395.87. 

Q.  Now,  Mr.  Grreen,  in  addition  to  these  items 
that  you  have  just  testified  to,  did  you  also  make 
an  attempt  to  determine  what  life  insurance  premi- 
ums had  been  paid  by  the  doctor  during  the  years 
in  question? 

A.  I  did,  based  on  the  check  registry.  Excluded 
from  any  figures  I  have  are  certain  other  personal 
items. 

Q.  I  wonder  if  you  tell  us  what  conclusion  you 
arrived  at  in  connection  with  these  figures. 

A.     I  am  sorry? 

Q.  Could  you  tell  us  how  much  he  paid  in  the 
way  of  insurance  premiums  and  whatever  items  you 
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have   added   in   there,   if   you   haven't   those    sep- 
arated ? 

A.  I  don't  really  have  them  separated.  I  have 
that  placed  in  one  category,  which  is  financial  per- 
sonal things  and  other  personal  expenses,  exclusive 
of  food  and  clothing  and  rent. 

Q.  How  much  did  you  find  to  have  been  spent 
under  this  category? 

A.  For  the  year  1949,  $787.01 ;  in  the  year  1950, 
$630.93  was  [325]  expended;  in  the  year  1951, 
$845.26  was  expended;  in  the  year  1952  total  was 
$936.41.  A  x)ortion  of  that  was  child  suiDport  and 
maintenance. 

Q.     During  what  years? 

A.     During  the  years  1950-52. 

Q.  Do  you  have  any  information  as  to  the  exact 
amount  of  those  child  support  payments  during  the 
years  1950-1952? 

A.  I  believe  I  do.  During  the  year  1950  there 
was  $350  i)aid  out  of  the  check  registry  and  addi- 
tional $3000  back  child  support  settlement.  That 
was  not  paid  by  check.  In  the  year  1951  and 
1952 

Q.  Just  a  moment,  Mr.  Green,  before  you  go  to 
1951  and  1952. 

Mr.  Maxwell:  I  would  like  to  offer  in  evidence, 
as  government's  next  in  order,  document  entitled 
"Satisfaction  of  Judgment"  in  the  case  of  Elsbeth 
Frances  Kelley  (Moore),  plaintiff,  vs.  Wayne 
Plumbley  Kelley,  defendant,  filed  May  16,  1950, 
certified  by  the  clerk  of  the  coui-t. 
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Mr.  Lohse:  Your  Honor,  we  have  no  objection 
to  the  admission. 

The  Court:  The  offer  will  be  received  as  gov- 
ernment's Exhibit  125. 

Mr.  Maxwell:  I  would  like  to  read  this  docu- 
ment to  the  jury  at  this  time,  if  the  Court  please. 

The  Court:    You  may. 

Mr.  Maxwell:     (Reads)  :  [326] 

''No.  126,192.  Dept.  1.  James  D.  Finch,  Reno, 
Nevada,  Attorney  for  Plaintiff. 

"In  the  Second  Judicial  District  Court  of  the 
State  of  Nevada  in  and  for  the  County  of  Washoe. 

"Elsbeth  Frances  Kelley  (Moore)  Plaintiff,  vs. 
Wayne  Plumbley  Kelley,  Defendant. 

"Filed:  May  16,  1:13  p.m.,  '50.  E.  H.  Beemer, 
Clerk.  By  H.  K.  Brown,  Deputy. 

' '  Satisfaction  of  Judgment. 

"For  and  in  consideration  of  the  sum  of  Three 
Thousand  Dollars,  to  me  in  hand  iiaid  by  Wayne 
Plumbley  Kelley,  the  Defendant  named  in  the 
above-entitled  action,  full  satisfaction  is  hereby  ack- 
nowledged of  a  certain  judgment  rendered  in  the 
Second  Judicial  District  Court  of  the  State  of 
Nevada  in  and  for  the  County  of  Washoe,  in  the 
above-entitled  action  for  the  sum  of  Three  Thou- 
sand Dollars  in  favor  of  the  plaintiff  herein  and 
against  the  said  defendant  herein,  and  I  hereby 
authorize  the  Clerk  of  said  Court  to  enter  satisfac- 
tion of  record  of  said  judgment  in  the  amount  of 
said  Three  Thousand  Dollars,  the  remaining  por- 
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tion  of  said  judgment  as  to  the  future  support  of 
the  two  minor  children  therein  not  being  affected 
by  said  satisfaction  for  the  sum  of  Three  Thousand 
Dollars.  [327] 

"In  Witness  Whereof,  I  have  hereunto  set  my 
hand  this  16th  day  of  May,  A.D.,  1950. 

/V  JAMES  D.  FINCH, 

Attorney  for  Plaintiff." 

With  the  Court's  permission,  I  will  not  read  the 
certification. 

Mr.  Avakian:    We  would  appreciate  that. 

Mr.  Maxwell :    You  want  it  read  ? 

Mr.  Avakian:  We  would  appreciate  it  if  you 
skip  it. 

Q.  Now  will  you  go  back  to  your  testimony  as 
to  child  support  during  the  year  1950,  so  that  we 
get  a  picture  of  1950,  1951,  1952. 

A.  In  addition  to  the  three  thousand  dollars 
payment  by  the  doctor,  there  was,  during  the  year 
1950,  $350  paid  by  Dr.  Kelley  to  Elsbeth  Kelley. 

Q.     By  check? 

A.  By  check.  In  the  years  1951  and  1952,  also 
by  check,  was  the  amount  of  $600  each  year.  This 
also  was  paid  to  Elsl)eth  Kellej^ 

Q.  Which  ones  of  those  amounts  are  included 
in  any  items  of  life  insurance  premiums  and  other 
personal  items,  except  food  and  clothing? 

A.  $350  in  the  year  1950;  this  is  not  food  and 
clothing. 

Q.     Inclusive  is  what  I  thought  I  said. 
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A.  $350  the  year  1950;  $600  in  the  year  1951; 
$600  in  the  year  [328]  1952.  May  I  just  check  my 
figures  again,  just  a  moment? 

Q.     Certainly. 

A.  I  am  sorry.  The  child  support  payments  are 
not  in  those  amounts.  They  are  for  living  expenses. 

Q.  Now,  Mr.  Green,  did  you  find  any  informa- 
tion ^Yith  respect  to  food  and  clothing  and  other 
personal  living  expenses  of  Dr.  Kelley? 

A.  The  analysis  of  the  check  register,  the  only 
record  we  had  to  go  by,  showed  that  during  the 
year  1952  we  find  the  items  expended  by  check  for 
food  and  clothing;  1949,  1950,  1951 

Q.    How  much  did  you  find  for  1952"? 

A.     $299.01. 

Q.  Now  did  you  ever,  at  any  time,  ask  Dr.  Kel- 
]ey  for  such  information?  A.     I  did  not. 

Q.  Mr.  Green,  did  you  find  any  information  in 
the  doctor's  records  with  respect  to  some  Marchan 
Valve  stock? 

A.  Yes,  that  was  in  the  doctor's  investment 
record. 

Q.  And  what  did  you  find  as  to  purchases  of 
that  stock  during  the  years  1949  to  1952  ? 

A.  I  do  not  have  the  figures  how  the  acquisition 
was  or  the  cost.  It  was  still  on  hand  at  the  end  of 
1952.  My  recollection  is  it  was  200  acquired  in 
1948  or  1949.  I  do  not  have  the  information  here. 

Q.  I  believe  you  said,  Mr.  Green,  that  you  had 
the  check  register.  [329]  Did  you  also  have  the  can- 
celled checks? 
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A.  I  believe  the  receipt  shows  that  we  did  have 
the  cancelled  checks. 

Q.  While  you  had  the  records,  did  you  attempt 
to  determine  the  outstanding  checks  at  the  end  of 
each  year,  1948  to  1952? 

A.     No  sir,  I  do  not  believe  I  did. 

Q.  Did  you  subsequently  receive  information 
with  respect  to  the  outstanding  checks  from  one  of 
Dr.  Kelley's  representatives'? 

A.    Yes,  I  did. 

Q.    Who  was  that? 

A.  Mr.  Lyon  furnished  Mr.  Black  and  myself 
with  certain  reconciliation  bank  accounts,  showing 
outstanding  checks. 

Q.  And  can  you  state  that  figures  were  given 
to  you? 

A.  I  believe  I  have  them  here.  Yes,  I  do  have 
them,  from  Mr.  Lyon. 

Q.  Y\^hat  information  did  he  give  you  with  re- 
spect to  outstanding  check  for  the  years  1948  to 
1952?  Will  you  give  us  the  figures  that  he  gave 
to  you? 

A.  This  relates  to  the  checking  account  at  the 
First  National  Bank  of  Nevada,  First  &  Yirginia 
Branch,  in  Reno.  This  shows  that  the  balance  at 
the  end  of  1948  was  $155.09. 

Q.  What  do  you  moan,  balance?  That  is  ad- 
justed balance  in  the  bank  account? 

A.  That  is  the  adjusted  l)alanco,  after  deduct- 
ing the  outstanding  checks.  [330] 
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Q.    What  bank  would  that  be? 

A.     First  National  Bank  of  Nevada. 

Q.  Showing  you  Exhibit  25,  which  has  been 
placed  in  evidence,  ledger  sheets  of  the  account  of 
Wayne  P.  Kelley,  M.D.,  or  Lois  Kays  Kelley,  First 
&  Virginia  Branch,  First  National  Bank  of  Ne- 
vada, that  is  the  account  to  which  you  refer? 

A.     That  is  correct. 

Q.  What  is  the  balance  shown  on  the  bank  rec- 
ord at  the  end  of  the  year  1948?  A.     $262.25. 

Q.  Now  you  say  the  adjusted  balance  for  that 
account  on  that  date  is  $155.09? 

A.     That  is  right. 

Q.    Why  is  that? 

A.  There  were  three  outstanding  checks  that  had 
not  cleared  the  bank  at  that  date,  totalling  $107.16. 

Q.  Explain  that  to  me  a  little  bit  further.  You 
mean  that  Dr.  Kelley  had  previously  written  these 
checks,  before  the  end  of  the  year  1948? 

A.     That  is  correct. 

Q.  And  they  had  not  been  deposited  or  tendered, 
given  to  the  bank  for  collection  yet? 

A.     That  is  correct. 

Q.     At  the  end  of  the  year  1948? 

A.     At  the  end  of  the  year  1948.  [331] 

Q.     They  came  in  later  on? 

A.  They  came  in  apparently  after  the  first  of 
the  year. 

Q.  So  you  have  knocked  the  balance  by  the 
amount  of  those  checks  that  were  outstanding,  is 
that  right?  A.     Yes. 
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Q.  And  for  the  year  1949  account  you  did  tile 
same  thing?  A.     Yes. 

Q.  Which  made  the  amount  of  corrected  bal- 
ance at  the  end  of  the  year  1949  and  amount  of 
outstanding  checks 

A.  Shall  I  refer  to  the  ledger  card  or  Mr.  Lyon's 
statement  ? 

Q.     Both  of  them. 

A.     These  cards  are  a  little  mixed  up. 

Q.  Well,  why  don't  you  use  Mr.  Lyon's  state- 
ment? I  am  sure  that  is  right. 

A.  At  the  end  of  the  year  1949  the  bank  balance 
was  $709.02.  There  were  outstanding  checks  as  at 
the  end  of  1949  of  $379.07,  leaving  a  reconciled 
bank  balance  of  $329.95. 

Q.     At  the  end  of  the  year  1950? 

A.  At  the  end  of  the  year  1950  the  bank  ledger 
card  shows  a  balance  of  $989.05.  Subtracted  from 
that  are  outstanding  checks  totalling  $217.30,  mak- 
ing a  balance  at  the  end  of  1950,  corrected,  of 
$771.75. 

Q.  The  subtraction  does  not  make  it  quite  right, 
Mr.  Green.  Will  you  go  over  those  figures  again? 

A.     $989.17.  [332] 

Q.     I  thought  you  said  $207.30— it  is  $217.30? 

A.    Right. 

Q.  Will  you  give  us  the  adjusted  balance  again 
at  the  end  of  the  year  1950?  A.     $771.75. 

Q.     And  1951? 

A.  The  bank  balance  shows  a  figure  of  $10,- 
170.67.  There  were  outstanding  checks  totalling  $69 
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that  year,  leaving  a  reconciled  balance  of  $10,101.67. 

Q.    And  1952? 

A.  The  bank  showed  balance  of  $1244.17;  out- 
standing checks  totalled  $139.16,  leaving  a  recon- 
ciled balance  of  $1105.01. 

Q.  Mr.  Green,  I  forgot  to  ask  yon,  did  you, 
while  you  were  examining  the  patient  cards  of  Dr. 
Kelley,  did  you  ever  hapx)en  to  run  across  your 
patient  card? 

A.     No  sir,  I  did  not. 

Q.     Did  you  look  for  it?  A.    Yes  sir. 

Q.  Now,  Mr.  Green,  I  wonder  if  you  made  an 
investigation  to  determine,  at  least  in  part,  items 
of  cash  or  currency  which  were  available  to  the 
defendant  for  expenditures  during  the  years  1949 
to  1952?  A.     Yes  sir,  I  did. 

Q.  What  did  you  find  in  that  respect?  What 
cash  did  you  find  had  been  received  and  was  avail- 
able during  the  year  1949?  [333] 

A.  During  the  year  the  doctor  had  available, 
in  unidentified  cash  receipts,  not  in  bank  account, 
$2231.  In  addition  he  also  had  available  checks  that 
were  not  cashed,  reflected  in  business  receipts. 

Q.     You  mean  reported  on  the  return? 

A.  That  is  correct,  of  $3,794.25.  The  same  year 
there  were  two  dividends  from  the  Southern  Nat- 
ural Gas  Company  totalling  $6,000,  which  was  re- 
ported on  the  tax  return  ])ut  could  not  be  found 
on  the  bank  account. 

Q.  You  mean  could  not  be  found  on  the  bank 
deposits  ? 
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A.  That  is  right.  That  was  considered  addi- 
tional. During  the  same  year  a  thousand  dollar 
bond  was  cashed,  No.  M393508D,  which  did  not 
appear  on  the  bank  deposits.  Therefore,  the  thou- 
sand dollars  was  given  as  a  source  of  funds.  That 
is  all  for  the  year  1949. 

Q.  Did  you  find  any  items  that  might  reflect 
any  cash  available  to  Dr.  Kelley  for  expenditure 
during  1950? 

A.     ISTothing  at  the  moment  which  I  recollect. 

Mr.  Avakian:  I  am  sorry,  I  didn't  get  the  ques- 
tion. 

Mr.  Maxwell:  What  information  did  he  have  in 
the  same  respect  for  the  year  19501 

A.  I  am  sorry,  I  said  1949.  For  1950  the  doctor 
also  had  cash  available  from  the  following  sources: 
cash  that  was  not  deposited  in  bank  account  or 
reflected  in  tax  returns,  totalling  $2271.  In  addi- 
tion there  were  checks  that  were  cashed  in  that 
[334]  year,  also  reflected  on  tax  return,  not  in 
bank  deposits,  totalling  $3536.00,  and  in  that  year, 
1950,  the  doctor  cashed  a  thousand  dollar  endow- 
ment policy,  which  could  not  be  found  in  either 
the  bank  deposits  or  assets  and  considered  addi- 
tional sum  in  cash. 

Q.  How  did  you  find  out  about  the  thousand 
dollars,  Mr.  G-reen? 

A.  He  hadn't  received  a  thousand  dollars.  The 
difference  between  the  first  cost  and  the  thousand 
dollars  was  report(^d  as  income  on  the  tax  return. 

Q.     Are  you  still  in  the  year  1950? 
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A.  Yes.  That  is  all  the  sources  available.  There 
is  an  exxoenditure  item. 

Q.     What  is  that? 

A.  In  the  savings  account  No.  5192,  Security 
Bank  of  Reno,  on  February  15,  1950,  there  is  a 
deposit  of  $800  in  currency,  which  would  reduce 
the  cash  available  for  that  year. 

Q.    What  about  the  year  1951 '^ 

A.  In  1951  the  doctor  had  available  to  him  cash 
on  deposit,  Init  reported  on  tax  return,  $12,811.95. 
There  were  certain  checks  that  were  cashed  that 
year  which  were  reported  receipts  on  the  tax  re- 
turn, totalling  $654.50.  That  is  all  the  source  for 
that  year. 

Q.     1952? 

A.  The  year  1952  the  receipt  l^ook  of  the  doc- 
tor's disclosed  there  was  $12,350.50,  which  was 
primarily  cash  received  or  for  [335]  checks  that 
were  cashed.  This  figure  was  not  in  the  bank  de- 
posits or  in  reported  receipts  on  the  tax  return. 
Therefore,  it  is  considered  a  source  of  cash  for 
the  doctor.  And  in  addition  there  were  certain  uni- 
dentified cash  items  reflected  in  the  doctor's  dupli- 
cate bank  deposit  slips  which  were  in  the  reported 
receipts  on  the  return,  the  net  being  $203.  That's 
all. 

(Jury  admonished  and  recess  taken  at  2:50 
p.m.) 

3:05  P.M. 

Defendant  present  mth  counsel.  Presence  of  jury 
stipulated. 
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resumed  the  witness  stand  on  further 

Direct  Examination 

Q.  (By  Mr.  Maxwell) :  I  asked  you  with  ref- 
erence to  Marchan  Valve  stock.  A.    Yes  sir. 

Q.  Did  you  check  your  records  and  find  out 
when  it  was  purchased  and  the  amount'? 

A.  The  date  was  August  24,  1929  and  the 
amount  was  $200. 

Q.  Did  you  find  any  information  on  the  doctor's 
records  with  respect  to  deductible  expenses'? 

A.     Yes  sir,  I  did. 

Q.  What  did  you  find  in  that  respect  for  the 
years  involving  1949  to  1952? 

A.  For  the  year  1949,  I  would  like  to  give  it 
broken  down  in  various  categories. 

Q.     Please  do.  [336] 

A.  The  year  1949  there  were  $68.50  contribu- 
tions. Medical  expense  was  $84.92.  I  did  not  find 
in  the  check  register  the  real  estate  tax  paid  on 
the  home.  For  the  year  1950,  contributions  totalled 
$237;  medical  expense,  personal  medical  expense, 
totalled  $83.39 ;  real  estate  taxes  totalled  $232.  For 
the  year  1951,  contributions  totalled  $407 ;  personal 
medical  expenses  totalled  $159.15;  real  estate  taxes 
and  other  personal  taxes  totalled  $326.  For  the  year 
1952,  contributions  totalled  $523;  personal  medical 
expenses  totalled  $101.45;  real  estate  taxes  totalled 
$282.25.  These  were  all  taken  from  analysis  of  the 
doctor's  check  register.' 

Q.    Were  those  amounts  included  by  you  in  the 
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amounts  of  insurance  premiums  and  other  living 

expenses,  exclusive  of  food  and  clothing? 

A.    No  sir,  they  were  not. 

Q.  Now  I  wonder  if  you  can  tell  me  in  what 
year  these  amounts,  specified  deductions  on  page  3 
of  the  return,  were  claimed  and  what  year  Dr. 
Kelley  claimed  the  standard  deductions'?  You  have 
the  returns  to  refer  to,  do  you  not  I 

A.  Yes,  I  do.  In  the  year  1949  the  doctor  did 
claim  specific  deductions.  Do  you  wish  me  to  read 
what  that  was? 

Q.    Yes,  please  do. 

A.  In  1949  the  doctor  claimed  $386  contribu- 
tions, of  which  I  found  $145  in  the  check  book. 
Still  in  the  same  year  I  did  not  find  any  item  for 
medical  expenses,  ])ut  the  amount  on  the  tax  [337] 
return  was  $457.65. 

Q.  Now,  Mr.  Green,  my  notes  may  be  wrong, 
but  I  thought  you  told  me  you  found  $68.50  for 
contributions  and  $84.92  for  medical  expenses,  for 
the  year  1949? 

A.  I  beg  your  pardon,  I  was  wrong  there.  The 
year  1949  the  contributions  I  found  in  the  check 
register  was  $68.50,  the  medical  expense  was  $84.92. 

Q.    What  was  on  the  return  for  that  year,  1949? 

A.  $386  for  contributions  and  $457.75  for  medi- 
cal deduction. 

Q.  Was  there  anything  else  on  page  3  deduc- 
tions on  the  return  of  1949? 

A.  No  sir,  there  was  not.  In  1950  the  doctor 
claimed  the  thousand  dollar  standard  deduction;  in 
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1951  he  also  claimed  the  thousand  dollar  standard 
deduction,  and  likewise  in  1952. 
Mr.  Maxwell:     You  may  inquire. 

Cross  Examination 

Q.  (By  Mr.  Avakian) :  Mr.  Green,  I  believe 
you  testified  yesterday  afternoon,  in  explanation 
of  your  commencement  of  this  investigation,  that 
in  May  of  1951  you  gave  Dr.  Kelley  three  of  your 
personal  checks,  in  amounts  of  $5,  $20,  and  $10, 
and  that  when  they  came  back  to  you  from  your 
bank,  you  noticed  that  they  had  been  cashed  rather 
than  deposited.  Do  you  recall  that  testimony'? 

A.    Yes  sir. 

Q.  In  explanation  of  that,  before  your  own 
checks  were  presented,  you  referred  to  some  other 
checks  in  the  exhibit  here  [338]  and  evidence  here 
and  referred  to  a  teller's  stamp  on  the  face  of  the 
check  as  indicative  of  the  fact  that  the  check  had 
been  cashed  rather  than  deposited,  do  you  recall 
that?  A.     I  do. 

Q.  And  the  significant  feature  was  that  at  the 
bottom  of  the  teller's  stamp  there  were  the  figures 
''111,"  is  that  right? 

A.  I  said  that  that  was  not  always  indicative 
of  the  cashed  stamp;  sometimes  the  "111"  was  put 
on  and  sometimes  it  was  not. 

Q.  Do  you  know,  from  your  examination,  how 
many  checks  that — I  believe  it  was  the  First  Na- 
tional Bank  of  Nevada — that  their  practice,  whether 
they  always  followed  it  or  not,  that  their  practice 
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is  to  use  a  stamp  with  "111"  on  the  bottom,  desig- 
nating checks  that  have  not  been  deposited? 

A.  They  use  that  stamp  or  they  use  it,  this 
stamp,  without  "111."  It  just  depends  on  the  clerk. 

Q.  What  do  they  use  when  the  check  is  de- 
posited ? 

A.  They  don't  do  anything  on  the  face  of  the 
check. 

Q.     They  put  no  stamp  on  at  all? 

A.  There  is  a  clearing  stamp,  on  the  bottom  of 
the  check  to  be  deposited. 

Q.  You  are  sure  that  ''111"  is  the  distinguish- 
ing feature  to  distinguish  between  checks  that  are 
cashed  and  checks  that  are  deposited? 

A.  All  I  can  say  to  that,  Mr.  Avakian,  is  that 
as  a  general  rule  they  use  "111"  to  show  the  cashed 
check,  ])ut  quite  often,  I  [339]  believe  even  in  my 
own  checks,  that  "111"  does  not  appear. 

Q.  In  order  that  the  jury  may  get  an  idea 
what  the  witness  and  I  are  talking  about,  your 
Honor,  I  would  like  to  reproduce,  with  apologies, 
if  I  may,  the  nature  of  this  stamp.  Can  you  see 
this  from  there,  Mr.  Green?  A.     Yes. 

(Counsel  draws  on  blackboard.) 

Q.  That  in  general  is  the  shape  of  the  stamp 
and  type  of  figures  put  on,  is  that  correct? 

A.     That  is  correct. 

Q.     Do  you  know  what  the  number  two  means? 

A.  I  am  not  sure  of  that.  One  of  those  symbols 
there  means  the  particular  teller's  number,  which 
I  am  not  sure. 
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Q.  To  refresh  your  recollection,  I  suggest  that 
the  top  figure  No.  2  refers  to  the  branch  of  the 
bank,  the  middle  figure  refers  to  the  clearing  house 
number,  the  bottom  figure  refers  to  the  particular 
teller. 

A.     The  bottom  being  the  teller,  I  am  not  sure. 

Q.  And  when  the  "111"  figure  is  used  —  this 
stamj)  has  the  figure  "111"  underneath  it,  is  that 
correct?  A.     That  is  correct. 

Q.  And  the  custom  is  to  use  this  figure  ''111" 
to  designate  checks  which  were  cashed? 

Mr.  Maxwell :  That  has  been  asked  and  answered 
three  times.  [340] 

Q.  I  am  going  to  show  you  your  three  checks 
issued  to  Dr.  Kelley,  which  are  in  evidence.  No.  119, 
the  first  on  May  2nd  for  $5,  the  second  on  May  5th 
for  $20,  and  the  third  on  May  17th  for  $10.  Will 
you  tell  me  which  of  those  checks  has  the  "111" 
underneath  the  stamp? 

A.     The  last  named  check. 

Q.  And  aside  from  that  one,  the  first  two  do 
not  have  the  "111,"  is  that  right? 

A.     That  is  correct. 

Q.  When  you  received  these  checks,  did  you  re- 
ceive them  at  one  time  from  the  bank,  in  one 
statement  ? 

A.  Yes,  I  did,  because  they  all  cleared  during 
the  month  of  May. 

Q.  And  after  examing  those  three  checks,  then, 
you  decided  that  you  wanted  to  have  a  look  at  Dr. 
Kelley 's  returns,  is  that  correct? 
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A.     That  is  right. 

Q.     How  soon  did  you  do  thaf? 

A.  Well,  it  would  be  difficult  to  say  exactly,  in 
terms  of  days.  Some  time  over  a  period,  I  would 
say,  a  month  or  two  months. 

Q.  In  other  words,  it  would  have  been  June  or 
July,  1951?  A.     Possibly  July. 

Q.  Just  what  did  you  do  in  that  connection, 
Avill  you  tell  us? 

A.  To  the  best  of  my  recollection,  I  went  over 
to  the  [341]  Collector's  office  in  Reno,  which  at 
that  time  was  separate  from  our  office,  in  the  Clay 
Peters  Building,  and  they  kept  the  returns  there. 
I  wanted  to  look  at  one  or  two  of  the  doctor's  re- 
turns. I  don't  remember  now  whether  I  wanted 
to  look  at  1949,  1950  or  1948,  it  was  one  of  them, 
and  in  that  connection  I  found  one  of  those  re- 
turns, I  believe  1949,  was  already  under  an  office 
audit  or  examination  by  the  office,  in  the  safe  of 
the  former  collector's  office. 

Q.  At  that  time,  Mr.  Green,  was  the  Internal 
Revenue  Office,  of  which  you  were  a  member,  inde- 
pendent from  the  office  of  the  Internal  Revenue 
Collector?  A.     Yes,  we  were. 

Q.  The  collector  of  the  InteiTial  Revenue  in  the 
State  of  Nevada  had  no  jurisdiction  over  you  as 
an  agent,  is  that  right?  A.     That  is  correct. 

Q.  And  your  status  as  an  agent  placed  you  ac- 
tually in  the  branch  of  the  Bureau  of  Internal 
Revenue,  which  had  its  main  office  in  San  Fran- 
cisco? A.     That  is  correct. 


320  Wayne  P.  Kelley  vs. 

(Testimony  of  Harry  Green.) 

Q.  And  that  included  the  northern  part  of  Cali- 
fornia, as  well  as  Nevada?  A.    Yes. 

Q.    And  loerhaps  other  areas  also? 

A.    Northern  California  and  Nevada. 

Q.  At  that  time  were  there  other  agents  as 
dex)uty  collectors  [342]  located  in  the  office  of  the 
Collector  of  Internal  Revenue  in  Reno,  who  con- 
ducted  examinations   of  tax  returns  1 

A.    Yes,  there  were. 

Q.  And  it  was  that  tyiDe  of  examination  for 
which  Dr.  Kelley 's  return  had  been  scheduled  when 
you  made  inquiry  about  it,  I  mean  examination  by 
a  deputy  collector? 

A.  As  I  recall,  it  wasn't  what  we  call  a  deputy 
collector,  more  an  office  auditor. 

Q.  I  believe  you  said  there  was  some  question 
involving  cost  of  deduction  of  airplane  expenses'? 

A.     That  is  right. 

Q.  And  normally  would  that  have  meant  that 
the  deputy  collector  had  gone  through  on  the  in- 
vestigation, would  have  gotten  in  touch  with  Dr. 
Kelley  and  asked  him  some  questions  about  his  air- 
plane deductions?  A.    Y^'es,  that's  correct. 

Q.  So  that  he  wouldn't  have  done  his  work  just 
in  the  office;  he  would  actually  have  contacted  the 
taxpayer,  would  he  not? 

A.  He  would  have  him  proba]3ly  in  the  office, 
either  by  phone  or  correspondence,  or  have  the 
doctor  come  in  personally. 

Q.  Didn't  deputy  collectors  go  out  on  calls  and 
check  records?  A.     Not  this  particular  one. 
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Q.  They  don't  do  this,  they  stay  in  the  office? 
I  don't  understand  your  answer. 

A.  In  this  particular  case,  this  woman  did  her 
work  in  the  [343]  office.  She  didn't  go  out  on 
cases. 

Q.  You  made  the  request  to  have  Dr.  Kelley's 
return,  or  returns,  assigned  to  the  Internal  Reve- 
nue Agents  office  in  San  Francisco  for  investiga- 
tion, if  I  understood  you  correctly,  is  that  right? 

A.  I  didn't  make  the  request;  I  suggested  such 
an  action  be  done. 

Q.     To  whom  did  you  make  that  suggestion? 

A.  To  the  office  auditor  who  had  the  doctor's 
returns  at  the  time. 

Q.    Was  that  actually  done?  A.    It  was. 

Q.  And  did  you  do  anything  further  in  connec- 
tion with  that,  after  you  made  your  suggestion? 

A.     Of  what  period  of  time  are  you  talking? 

Q.  The  period  between  then  and  the  time  the 
returns  were  sent  into  the  Internal  Revenue  Agents 
office  in  Reno,  did  you  do  anything  further  in 
connection  with  having  that  transfer  made? 

A.     No  sir,  I  did  not. 

Q.  I  take  it,  after  the  returns  had  been  re- 
ferred by  the  Collector  to  the  San  Francisco  office 
of  your  division,  they  were  sent  by  your  division 
in  San  Francisco  to  your  office  in  Reno,  is  that 
right? 

A.  Yes,  with  specific  assignment  to,  in  this  case, 
Mr.  Heppner. 
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Q.  He  was  an  Internal  Revenue  agent  like  your- 
self? A.    Right.   [344] 

Q.  Approximately  how  many  Revenue  agents 
were  there  in  Reno  at  that  time?  A.     Six. 

Q.  Do  you  know  who  made  the  assignment  to 
Mr.  Hepxmer? 

A.     It  could  only  be  a  guess,  Mr.  Avakian. 

Q.  Well,  if  you  don't  know^,  that  is  the  answer 
to  my  question.  After  you  made  the  suggestion  to 
the  lady  in  the  Collector's  office,  when  was  the  next 
time  that  you  made  inquiry,  or  acquired  any  knowl- 
edge, of  the  status  of  the  investigation  of  Dr.  Kel- 
ley's  returns? 

A.  Probably  the  latter  part  of  1951,  when  Mr. 
Heppner  received  the  returns  and  I  don't  know 
whether  he  called  my  attention  to  it,  he  probably 
did,  or  whether  it  happened  they  came  in  in  an 
envelope  from  San  Francisco.  All  returns  were  sent 
in  one  big  envelope  and  whatever  agent  happened 
to  be  there  at  the  time  opened  and  made  distribu- 
tion of  the  returns,  as  per  instructions  in  the  en- 
velope. 

Q.  I  take  it  you  don't  really  remember  at  this 
time  whether  you  saw  the  return  yourself  or  Mr. 
Heppner  told  you? 

A.  I  don't  recall  that.  I  know  he  finally  handed 
it  to  me. 

Q.  Had  you  talked  to  Mr.  Heppner  before  he 
contacted  Dr.  Kelley,  if  you  know? 

A.     I  know  I  talked  to  him.  As  to  whether  I 
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talked  to  him  before  the  first  time  he  talked  to  Dr. 
Kelley,  I  don't  recall.  I  did  talk  to  him  on  one 
time  before  he  went  out  to  see  the  doctor.   [345] 

Q.     Do  you  recall  what  that  conversation  was? 

A.  Mr.  Heppner  had  already  known  I  had  been 
a  patient  of  the  doctor's  and  I  don't  remember 
whether  I  told  him  or  whether  it  was  his  idea  to 
look  at  my  card  and  see  what  it  was. 

Q.  You  don't  remember  as  to  whether  it  was 
his  idea  or  your  suggestion  that  he  do  that? 

A.     It  was  probably  a  meeting  of  the  minds. 

Q.  I  would  like  your  best  recollection  as  to 
which  it  was,  if  you  have  one. 

Mr.  Maxwell:  Objected  to  as  asked  and  answered. 

The  Court:  The  witness  can  say  whether  he 
recollects  or  not.  You  may  answer  the  question. 

A.  It  is  a  pretty  hard  cjuestion  to  answer,  be- 
cause we  had  discussed  things  very  briefly,  in  view 
of  the  fact  that  Mr.  Heppner  saw  the  checks  had 
been  cashed,  so  whether  I  gave  him  specific  instruc- 
tions in  regard  to  my  card,  I  can't  say. 

Q.  But  you  told  Mr.  Heppner  that  you  had 
made  the  suggestion  to  the  Collector's  office  that 
Dr.  Kelley's  returns  be  assigned  to  the  Internal 
Revenue  Agency?  A.     I  don't  remember. 

Q.  Do  you  remember  whether  you  told  him 
that  at  any  later  time  or  at  any  time? 

A.  All  I  can  say  is  that  I  may  have.  I  don't 
remember  the  conversation  now. 

Q.  I  believe  you  testified  that  on  February  29, 
1952,  you  sat  in  with  Mr.  Heppner  in  a  confer- 
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ence  with  Dr.  Kelley  in  the  [346]  agent's  office  in 

Reno,  do  you  recall  your  testimony  in  that  regard? 

A.     Yes,  sir. 

Q.  How  do  you  remember  that  that  was  on  Feb- 
ruary 29,  1952? 

A.    Because  I  had  a  memorandum. 

Q.  You  mean  before  you  testified  you  refreshed 
your  recollection  by  looking  at  the  memorandmn, 
is  that  how  you  fix  the  date? 

A.     I  had  various  ways  of  fiLnding  out. 

Q.     I  am  just  trying  to  find  out  how  you  did. 

Q.  Well,  to  tie  in  the  date,  I  had  the  memo- 
randum— you  might  call  it  a  diary — that  I  keej), 
referring  to  various  dates  on  various  cases. 

Q.  As  a  matter  of  fact,  you  have  to  refer  to 
such  a  memorandum  in  order  to  fix  the  date  on 
that,  wouldn't  you,  Mr.  Green? 

Mr.  Maxwell:  Objected  to  as  calling  for  conclu- 
sion of  the  witness. 

The  Court :    You  may  answer. 

A.  Without  that,  I  could  probably  only  say 
that  it  was  in  February,  1952.  I  do  know,  even 
without  the  memorandum,  I  remember  the  month 
and  the  year. 

Q.  If  I  asked  you  to  give  me  the  dates  on 
which  you  helped  other  agents  to  check  things 
with  respect  to  investigations  of  taxpayers  they 
were  investigating,  would  you  be  able,  without  re- 
ferring to  your  notes,  to  give  me  the  dates  on 
which  you  sat  in  on  STicli  conferences?  [347] 

Mr.  Brown:    Objected  to  as  entirely  a rginnenta- 
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tive.  It  is  asking  the  witness  for  his  mind  process. 

The  Court:    Objection  overruled. 

A.    Would  you  mind  repeating  the  question? 

Q.  Not  at  all.  If  I  were  to  ask  you  to  give  me 
the  specific  dates  on  which  you  sat  in,  took  notes, 
with  other  agents  in  connection  with  their  investi- 
gations of  taxpayer's  returns  they  were  investigat- 
ing, would  you  be  able  to  recite  from  memory  the 
specific  exact  dates  on  which  you  did  that,  without 
referring  back  to  your  memorandum? 

Mr.  Brown:  "Would  the  Court  entertain  a  fur- 
ther objection? 

The  Court:    Yes. 

Mr.  Brown:  It  is  entirely  irrelevant  to  any  is- 
sue before  the  Court  at  this  time. 

The  Court:  It  is  cross  examination,  counsel,  is 
testing  the  witness's  veracity.  You  may  answer. 

A.     I  would  probably  have  to  refer  to  my  notes. 

Q.     You  say  you  would  probably? 

A.  Yes,  I  work  vA\\\  a  number  of  agents,  hun- 
dreds of  cases.  My  memory  isn't  that  good. 

Q.  I  don't  think  it  would  be;  mine  isn't.  Isn't 
it  true,  Mr.  Green,  before  you  took  the  stand  in 
this  case,  you  refreshed  your  recollection  by  look- 
ing at  the  memorandum  or  notes  you  made  at  that 
particular  conference?  [348] 

A.    Yes,  I  did. 

Q.  Fine,  thank  you.  Are  you  able  to  tell  us  how 
it  was  that  you  were  the  particular  agent  who  hap- 
pened to  sit  in  with  Mr.  Heppner  in  the  interview? 

A.     To  the  best  of  my  recollection,  I  l:!elieve  I 
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was  the  only  other  agent  in  the  office  at  the  time 
and  Mr.  HeiDpner  is  required  to  have  another  agent 
as  a  witness  when  questioning  the  doctor  on  finan- 
cial matters. 

Q.  How  many  agents  did  you  say  were  working 
in  the  Reno  office  *?  A.     Six. 

Q.     And  the  other  four  were  out  on  other  jobs? 

A.     That  is  my  recollection,  they  were. 

Q.  Was  this  by  pre-arrangement  that  you  sat 
in  with  Mr.  Heppner,  or  did  he  just  happen  to 
see  you  there  when  Dr.  Kelley  came  in? 

A.  It  wasn't  any  more  pre-arrangement  than — 
it  wasn't  i:)lanned  for  days  and  weeks  ahead  I 
would  be  there.  It  just  happened  at  the  moment. 

Q.  Now  you  testified  at  great  length  on  direct 
examination  as  to  the  statements  that  Dr.  Kelley 
made  at  that  conference  on  February  2,  1952.  Do 
you  recall,  without  going  into  the  details  now,  re- 
call that  you  gave  detailed  testimony  on  that  this 
morning  ? 

Mr.  Brown:     Objected  to  as  argumentative. 

The  Court:    He  testified,  that  is  correct.  [349] 

Mr.  Maxwell:    The  government  will  so  stipulate. 

Q.  Mr.  Green,  at  that  conference,  did  you  and 
Mr.  Heppner  both  take  notes  ? 

A.     Yes,  we  did. 

Q.     Did  you  l^oth  ask  questions'? 

A.    Yes  sir,  we  did. 

Q.  Did  you  both  take  notes  on  the  same  sub- 
ject matter,  or  did  one  take  notes  while  the  other 
was  questioning? 
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A.  As  I  remember,  I  took  the  bulk  of  the  notes 
while  we  were  both  asking  questions.  On  one  occa- 
sion Mr.  HexDpner  haiopenecl  to  take  clown  when 
I  was  asking  questions.  To  my  recollection,  we  both 
took  the  same  notes  at  the  same  time. 

Q.    AVhere  are  those  notes  now*? 

Mr.  Maxwell:     Objected  to  as  immaterial. 

A.  They  are  in  the  possession  of  the  Internal 
Revenue. 

Q.     Do  Mr.  Brown  or  Mr.  Maxwell  have  them? 

A.    Yes. 

Q.  Do  you  recall  when  you  delivered  them,  or 
were  you  the  one  who  delivered  them? 

A.  I  can't  even  answer  that,  because  it  went 
with  the  case  file  with  my  report,  when  the  audit 
went  in. 

Q.  Have  you  got  all  those  work  notes  in  some 
other  memorandum  or  report?  A.     In  what? 

Q.  I  don't  know,  I  was  asking  you.  Let  me  re- 
frame  the  question.  [350]  Did  you  take  the  infor- 
mation that  is  on  the  notes  that  you  hold,  did  you 
take  and  transcript  those  notes  into  some  report 
or  some  other  memoranda  which  was  prepared  in 
connection  with  this  case? 

Mr.  Maxwell:    Objected  to  as  immaterial. 

A.  In  answer  to  that  I  can  only  say  that  I  sub- 
mitted my  report  in  1954.  Various  parts  of  the 
memorandum  were  incorporated  in  my  audit  notes. 

Q.  Now  you  testified  among  other  things  this 
morning  that  at  that  conference  on  February  29, 
1952  Dr.  Kelley  stated  that  he  had  a  cash  accumu- 
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lation  of  50  thousand  dollars  in  1928.  Do  you  re- 
member that  figure  and  that  year  from  your  inde- 
pendent recollection,  or  did  you  refresh  your  recol- 
lection before  testifying,  by  looking  at  any  loortions 
of  your  file? 

A.  I  remember  the  figure  and  the  year  because 
it  was  so  unusual,  and  then  I  did  look  at  my  notes 
to  see  if  it  was  the  same. 

Q.     When  did  you  look  at  your  notes? 

A.     Probably  just  within  the  last  few  days. 

Q.  And  are  these  the  notes  that  are  in  the  pos- 
session of  Mr.  Brown  and  Mr.  Maxwell? 

A.    Yes. 

Q.  You  testified  in  considerable  detail,  regard- 
ing other  things  that  Dr.  Kelley  said  in  that  con- 
ference four  year  ago.  Did  you,  at  this  same  time, 
a  few  days  ago,  refer  to  those  notes  in  regard  to 
the  other  things  that  he  said  that  you  testified  to  ? 

Mr.  Maxwell:  Objected  to  as  characterization  of 
the  witness's  testimony,  that  he  went  into  consid- 
erable detail.  I  will  stipulate  he  so  testified. 

Mr.  Avakian:  I  will  strike  out  the  word  "con- 
siderable." 

Q.  With  regard  to  the  other  specific  detailed 
items  that  you  mentioned,  that  Dr.  Kelley  said  in 
that  conference  four  years  ago,  did  you,  in  prepa- 
ration for  this  trial,  examine  your  notes  of  that 
conference  ? 

A.    I  did,  to  refresh  my  memory. 

Q.  You  quoted  the  doctor  as  using  the  words 
* 'backed  up"  when  you  testified  this  morning.  Did 
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you  refresh  your  recollection  on  that  quotation  by 

looking  at  your  notes'? 

A.  Again  I  remembered,  before  looking  at  my 
notes,  he  used  that  phrase,  and  my  notes  bore  that 
out. 

Q.  In  other  words,  Mr.  Green,  I  take  it  your 
testimony  is  that  even  Avithout  looking  at  your 
notes,  you  were  able  to  remember  that  some  four 
years  ago  a  taxpayer,  whose  return  was  assigned 
to  another  agent,  used  the  words  "backed  up"  in 
a  conference.  Is  that  your  testimony? 

A.  That  is  correct.  In  all  unusual  things  I 
remember  it. 

Q.  And  you  testified  that  Dr.  Kelley  told  you 
that  in  1947  he  brought  some  money  out  from 
Hubbardsville  by  suitcase  and  by  train.  Would  you 
tell  us,  as  nearly  as  you  can  remember,  just  what 
Dr.  Kelley  said  in  that  connection?  [352] 

A.     That  is  practically  what  he  told  me. 

Q.  Did  he  say  what  train  he  took  or  whether 
all  of  the  trip  was  by  train  or  only  a  part? 

A.  He  said  he  brought  it  partly  by  plane  and 
the  rest  of  the  way  by  train. 

Q.     Did  he  tell  you  how  much  of  each? 

A.     In  1947 

Q.     I  am  talking  about  the  first  trip. 

A.  Yes,  in  1947,  I  don't  remember  whether  it 
was  50  or  60  thousand  he  brought  out  at  that  time. 

Q.  I  am  not  asking  as  to  the  amount.  I  am  ask- 
ing as  to  the  means  of  transportation.  What  did  he 
tell  you  as  to  the  means  of  transportation? 
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A.  He  said  lie  brought  it  out  by  plane  to  Salt 
Lake  City  and  train  from  there  to  Reno. 

Q.  He  said  he  took  a  plane  from  Hubbardsville 
to  Salt  Lake  City? 

A.  He  said  he  brought  it  hj  plane  to  Salt  Lake 
City.  We  didn't  ask  him  where  he  got  the  plane, 
what  city  he  got  on  the  plane.  We  merely  asked 
him  the  general  question  as  to  the  means  of  trans- 
portation he  used  in  bringing  out  this  money. 

Q.  And  you  are  sure  that  he  said  nothing  fur- 
ther as  to  why  he  came  part  way  by  plane  and 
part  way  by  train? 

A.  No,  I  don't  recall.  He  didn't  say  anything 
on  that  point. 

Q.  Are  you  prepared  to  say  he  didn't  sa}^  any- 
thing on  that  point? 

Mr.  Maxwell:  Objected  to  as  argumentative.  He 
says  [353]  he  doesn't  recall. 

The  Court:    Objection  sustained. 

Mr.  Avakian:  At  this  time,  in  ^dew  of  the  wit- 
ness's testimony  that  he  referred  to  the  notes  that 
were  made  in  connection  with  this  trial  within  the 
last  few  days,  I  would  make  demand  of  the  govern- 
ment to  produce  them  for  examination,  the  notes 
or  memorandum  that  were  examined  by  the  agent 
to  refresh  his  recollection. 

Mr.  Brown:  The  rule  requires  production  of 
the  notes  the  mtness  testified  from. 

The  Court:  The  Court  will  take  this  motion 
under  advisement. 
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Q.  When  was  this  matter  assigned  to  you  to 
investigate,  Mr.  Green? 

A.  I  believe  I  testified  it  was  assigned  to  me 
in  January,  1953. 

Q.  And  then  you  did  nothing  on  the  case,  by 
way  of  investigation  or  audit  until  October  of  that 
year?  A.     That  is  correct. 

Q.  Did  you,  or  did  you  not,  ask  Dr.  and  Mrs. 
Kelley  to  sign  extension  of  the  statute  of  limita- 
tion? A.    I  have  already  said  I  did. 

Q.  My  notes  state  that  you  said  you  might  have. 
It  is  true  that  you  did,  isn't  that  right? 

A.  Well,  I  possibly  did.  Whether  I  specifically 
did,  I  don't  [354]  know.  I  do  know  that  consents 
were  obtained  in  the  early  part  of  the  period. 

Q.  If  you  possibly  did  it,  it  was  on  your  initia- 
tive, was  it  not?  A.    Probably. 

Q.  The  agent  is  responsible  for  getting  exten- 
sions if  he  is  not  going  to  complete  it  in  a  reason- 
able period,  is  that  right?  A.    Yes. 

Q.  Did  Dr.  and  Mrs.  Kelley  sign  all  extensions 
of  the  statute  of  limitations  which  you  or  your 
office  requested  of  them?  A.    Yes. 

Q.  At  the  time  you  went  to  Dr.  Kelley 's  office 
to  get  the  patient  cards,  can  you  tell  me  again 
what  the  date  of  that  was? 

A.  October  5,  1953  was  the  first  time  I  talked 
to  him.  I  think  the  next  day  I  obtained  the  cards. 

Q.  In  what  container  were  those  cards  held  be- 
fore you  took  them?  Wliat  kind  of  a  container? 

A.    In  the  type  of  container  which  they  are  now. 
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Q.     Was  that  a  paper  box? 

A.     That  is  what  I  remember. 

Q.     Weren't  they  in  a  metal  lile  box,  Mr.  Green  ? 

A.  You  are  referring  to  what  they  were  con- 
tained in  before  I  took  them  out? 

Q.  Before  you  took  them  out,  how  did  the  doc- 
tor keep  them'? 

A.  I  don't  remember  whether  they  were  in  a 
metal  or  cardboard  [355]  box.  It  is  my  recollection 
that  I  obtained  the  box  to  put  them  in  to  take 
them  out. 

Q.  Do  you  have  a  recollection  as  to  whether  the 
doctor  stored  them  in  a  metal  boxl 

A.     I  do  not  know. 

Q.  At  the  time  you  went  there  in  October  of 
1953,  had  you  already  been  informed  by  Mr.  Hepp- 
ner  that  he  had  looked  for  your  patient  card? 

A.     Yes  sir,  I  had. 

Q.    What  did  he  tell  you? 

A.     That  he  couldn't  find  it. 

Q.  So  that  when  you  went  to  get  these  cards, 
you  knew  then  that  there  was  a  possibility  of  miss- 
ing patient  cards  becoming  an  issue  in  this  case, 
did  you  not? 

Mr.  Maxwell:  Objected  to  as  calling  for  con- 
clusion of  the  witness. 

Mr.  Avakian:     I  think  it  is  quite  pertinent. 

The  Court:  He  may  answer  if  he  knows.  Objec- 
tion overruled. 

A.  I  really  didn't  know.  All  I  knew  of  my  own 
knowledge  was  that  my  card  was  not  found  when 
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Mr.  Heppner  took  the  cards.  Whether  there  were 
other  cards  missing,  that  would  only  be  an  assump- 
tion. 

Q.  Mr.  Green,  to  you,  as  an  agent,  didn't  the 
fact  that  Mr.  Hef)pner  had  told  you  that  one  card 
was  missing,  suggest  that  [356]  that  was  an  area 
of  inquiry  for  you  as  an  auditor  for  the  Internal 
Revenue  ? 

A.  That  would  be  an  item  that  would  require 
further  checking,  yes. 

Q.  And  isn't  that  something  that  would  alert 
you  to  look  for  possibility  of  other  missing  patient 
cards'?  Wouldn't  you,  as  an  agent,  just  naturally 
follow  up  on  that  sort  of  thing? 

A.     I  certainly  would. 

Q.  Nevertheless,  you  took  these  cards  without 
giving  any  receipt,  is  that  correct? 

A.    Right,  for  the  reasons  stated. 

Q.  Did  it  occur  to  you  that  in  the  event  you 
made  an  issue  at  some  later  time  of  missing  cards, 
that  you  might  be  criticized  for  not  having  given 
a  receipt,  to  eliminate  the  possibility  that  you 
might  have  lost  some. 

Mt.  Maxwell :  Objected  to  as  calling  for  specu- 
lation of  the  witness. 

The  Court:  Objection  overruled.  You  may  an- 
swer. 

A.  Would  you  mind  stating  your  question 
again  ? 

(Question  read.) 

A.     I   realized  that  possibility.   That   is   why   I 
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explained  to  the  doctor  that,  in  view  of  the  tre- 
mendous nmnber  of  cards,  he  would  have  to  rely 
on  my  good  word  I  would  bring  back  every  card 
I  had  taken. 

Q.  As  a  matter  of  fact,  you  did  not  take  back 
every  card?  [357] 

A.     It  was  certainly  an  oversight. 

Q.  You  don't  know  how  many  other  cards  might 
have  been  misplaced  by  oversight? 

A.  To  the  best  of  my  knowledge,  those  were  the 
only  three  cards  that  were  held  out. 

Q.  Incidentally,  when  did  you  first  find  out  that 
those  cards  had  been  held  out  ? 

A.  I  believe  it  was  just  before  the  trial  this 
morning. 

Q.  Can't  you  give  us  any  more  specific  than 
that?  A.     I  can't. 

Q.  Wasn't  this  a  very  unusual  thing  to  find 
some  cards,  after  you  had  reported  and  returned 
everything  to  the  taxpayer? 

A.  No — it  Avas  unusual  to  find  the  cards,  yes, 
but  in  this  particular  case  you  had  to  bear  in 
mind  that  my  examination  was  completed  in  the 
early  part  of  1954.  Mr.  Black,  who  worked  with 
me  on  the  case,  then  had  occasion  to  write  his 
report  and  in  the  interim  he  was  transferred  to 
San  Francisco.  Now  there  were  folders  going  back 
and  forth  and  as  near  as  I  can  tell  that  is  the 
reason  we  did  not  discover  it  sooner. 

Q.  "^Yliat  I  am  trying  to  find  out  is  just  when 
was  it  that  you  uncovered  this  fact? 
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A.  To  my  knowledge,  it  was  just  a  little  while 
before  the  trial. 

Q.    Can  you  give  me  the  datel 

A.    No,  I  can't. 

Q.    Was  it  less  than  two  weeks  ago?  [358] 

A.  It  may  have  been  two  weeks,  may  have  been 
a  month  ago. 

Q.     Could  it  have  been  February  29th? 

A.     I  don't  think  so. 

Q.  How  did  you  discover  that  these  cards  were 
still  in  the  possession  of  the  Internal  Revenue? 

A.  Looking  over  some  of  the  folders  one  day 
that  had  superseded  the  new  work  sheets,  I  found 
these  cards. 

Q.    Where  were  they?  A.     In  the  folders. 

Q.     Did  you  then  find  them?  A.    Yes. 

Q.  What  folder  did  you  find  them  in?  Were 
they  all  together  or  in  different  folders? 

A.    All  together. 

Q.     In  one  folder?  A.    Yes. 

Q.  But  you  can't  remember  what  folder  that 
was?  A.    No. 

Q.  What  did  you  do  next  with  respect  to  the 
discovery  of  these  cards,  after  the  discovery? 

A.  I  infonned  Mr.  Maxwell  and  Mr.  Brown 
that  I  found  them. 

Q.    Was  that  before  the  trial  started? 

A.     I  believe  so. 

Q.  Let  us  see  if  we  can  make  it  more  definite 
as   to   your   belief.   Were   you   present   when   Mr. 
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Maxwell  make  the  opening  [359]  statement  in  this 

case,  in  which  he  referred  to  missing  cards'? 

A.    Yes. 

Q.  At  that  time  had  you  already  told  him  that 
you  had  some  of  these  cards'? 

A.     I  believe  I  did. 

Q.    You  are  not  sure,  Mr.  Green'? 

A.  No,  honestly  I  am  not.  I  know  I  notified  Mr. 
Brown  when  I  foimd  the  cards.  The  exact  date  I 
do  not  remember  and  I  don't  know  whether  it 
was  before  the  opening  statement  or  not. 

Q.  You  returned  various  records  to  Dr.  Kelley 
in  December,  1953,  did  you  not '? 

A.     Mr.  Black  and  I  did. 

Q.  At  that  time  were  you  of  the  belief  that 
you  had  returned  to  Dr.  Kelley  every  single  one 
of  the  records  you  had  obtained  from  him? 

A.     Yes,  I  was. 

Q.  You  were  confident  of  that;  in  fact,  you  said 
so,  did  you  nof?  A.    Yes. 

Q.  Can  you  tell  me  on  how  many  other  occasions 
you  have  located  in  the  Internal  Revenue  files,  rec- 
ords of  a  taxpayer,  after  you  had  informed  the 
taxpayer  that  you  had  returned  all  of  his  records 
to  him? 

Mr.  Brown:  We  will  object  to  that,  your  Honor, 
things  that  would  have  been  between  other  parties 
not  parties  to  this  [360]  transaction,  are  irrelevant 
and  immaterial. 

Tlie  Court:    Objection  sustained. 

Mr.  Brown:     I  request  the  Court  to  admonish 
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the  jury  to  disregard  the  question.  I  think  it  is 

highly  prejudicial. 

The  Court :  Ladies  and  gentlemen,  you  are  given 
the  usual  admonition  by  the  Court,  any  questions 
asked  that  the  Court  may  consider  objectionable, 
you  are  not  to  consider. 

Q.  Do  you  remember  the  specific  person  to 
whom  you  gave  these  patient  cards  after  you  dis- 
covered them? 

A.  I  believe  both  Mr.  Maxwell  and  Mr.  Bro^vn 
were  present  when  I  gave  them.  I  said,  ''Here  they 
are." 

Q.     Do  you  remember  where  that  was? 

A.  No,  it  was  back  in  Reno,  it  was  back  in 
Reno,  I  know  that. 

Q.     Is  there  a  possibility  it  was  in  Carson  City? 

A.     No. 

Q.     You  are  sure  it  was  in  Reno?  A.    Yes. 

Q.     Do  you  remember  where  in  Reno,  Mr.  Green? 

A.     Y\^e  do  most  of  our  work  there. 

Q.  I  am  asking  about  the  return  of  these  par- 
ticular cards.  Can  you  tell  me,  if  you  know,  wiiere 
you  returned  those  cards? 

A.  I  am  not  sure.  I  know  it  was  turned  over 
to  them  in  that  building,  whether  in  that  room  or 
in  the  Internal  Revenue  office  a  floor  down,  I  don't 
know. 

Q.  Did  you  have  any  discussion  with  them  about 
this  matter  [361]  that  would  refresh  your  recollec- 
tion ?  A.     No. 
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Q.  There  was  no  discussion  at  all,  you  just 
handed  them  across? 

A.     That  I  had  found  the  cards  in  the  folders. 

Q.    You  said  folders? 

A.     I  mean  folder.  It  was  always  one  folder. 

Q.  Has  any  of  this  questioning  refreshed  your 
recollection  as  to  what  folder  that  was? 

A.     No. 

Q.  You  stated  that  before  you  took  the  patient 
cards,  you  explained  to  Dr.  Kelley  that  he  had  the 
legal  right  not  to  let  you  take  them,  is  that  cor- 
rect? Did  I  understand  you  right? 

A.     That  is  correct. 

Q.  He  nevertheless  said  that  you  could  take 
them,  is  that  right?  A.     That's  right. 

Q.  As  a  matter  of  fact,  you  could  have  worked 
on  these  patient  cards  in  Dr.  Kelley's  home,  with- 
out ever  removing  them  from  the  iDremises,  under 
his  control,  is  that  right,  Mr.  Green? 

A.  It  would  be  very  difficult  with  three  children 
running  around  the  house. 

Q.  Well,  he  has  a  finished  room  in  the  base- 
ment that  is  available  for  work  space,  is  that  right? 

A.     I  don't  know. 

Q.     Did  3^ou  make  any  inquiry  about  that? 

A.     No.  [362] 

Q.  Incidentally,  did  you  also  advise  Dr.  Kelley 
that  he  didn't  have  to  discuss  these  matters  with 
you  under  the  law,  if  he  did  not  want  to? 

A.     No  sir,  regular  routine  examination. 

Q.     You  later  advised  him  of  that,  is  that  right? 
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A.    No. 

Q.     You  do  not  recall  ever  advising  him? 

A.  That  he  didn't  have  to  discuss  these  matters 
with  us?  I  believe  that  he  came  up  for  a  statement 
in  Mr.  Black's  office  and  Mr.  Black  gave  him  that 
information. 

Q.    Were  you  present  then? 

A.     I  was  present. 

Q.  And  Mr.  Black  advised  him  he  didn't  have 
to  answer  any  of  your  questions  under  the  law,  if 
he  didn't  want  to,  is  that  what  he  advised  him,  he 
didn't  have  to  answer  any  questions  if  he  didn't 
want  to  ?  A.     To  my  knowledge,  yes. 

Q.  He  nevertheless  permitted  you  to  question 
him,  did  he  not? 

A.     He  had  his  attorney  present. 

Q.    His  attorney,  for  the  record,  is  Mr.  Lohse? 

A.    Yes,  sir. 

Q.     And  that  one  time,  is  that  right? 

A.     Correct. 

Q.  Did  you  ever  make  a  request  of  the  doctor 
or  Mrs.  Kelley  which  they  declined?  [363] 

A.     Not  that  I  recall. 

Q.  Have  you  prepared  any  report  in  this  matter 
which  set  forth  your  conclusions  as  to  the  amount 
of  income  of  Dr.  and  Mrs.  Kelley? 

Mr.  Maxwell:    Objected  to  as  immaterial. 

Mr.  Avakian :  I  am  not  asking  as  to  the  contents, 
but  simply  if  he  prepared  a  report. 

The  Court:    What  do  you  mean  by  report? 

Q.    A  report  which  would  have  been  submitted 
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to  Ms  superiors,  setting  forth  the  results  of  his  in- 
vestigation, with  respect  to  the  amount  of  tax  lia- 
bihty. 

The  Court:    I  don't  understand  it. 

Mr.  Avakian:  Possibly  I  can  develop  it  this 
way,  your  Honor. 

Q.  Is  it  the  normal  practice  of  the  Revenue 
agents,  Mr.  Green,  and  yourself,  when  you  con- 
cluded investigations  to  write  up  a  report? 

A.    Yes. 

Q.  That  is  called  a  Revenue  agent's  report,  is 
it  not  ?  A.     Yes. 

Q.     Commonly  abbreviated  ''RAR"? 

A.    Yes. 

Q.  And  that  sets  forth  your  conclusions  as  to 
the  amount  of  adjustments,  if  any,  should  be  made 
in  the  return,  with  respect  to  income  and  taxes, 
does  it  not?  [364] 

Mr.  Maxwell :  Your  Honor  please,  I  believe  that 
is  completely  immaterial  in  this  case.  Any  ques- 
tion of  civil  liability  of  the  defendant  is  not  in  is- 
sue here. 

Mr.  Avakian:  I  think  it  has  a  bearing,  your 
Honor. 

The  Court:    You  may  answer. 

Q.  I  will  repeat  it.  The  RAR  sets  forth  the  re- 
sults of  your  investigation  in  terms  of  the  adjust- 
ments which  you  think  should  be  made  in  connec- 
tion with  the  income  and  taxes  shown  on  the  tax- 
payer's return,  is  that  correct? 

A.     That  is  correct. 
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Q.  And  sets  forth  whatever  explanation  you 
may  inchide  in  connection  with  those  efforts  ? 

A.    Yes. 

Q.  Now,  without  asking  you  at  this  point  the 
contents  of  your  report,  did  you  submit  that  report 
in  this  case? 

Mr.  Maxwell:  Objected  to  as  immaterial.  On  the 
further  grounds  it  is  not  in  issue  here. 

The  Court:    Objection  overruled. 

A.     Yes,  I  did. 

Q.  Was  there  anything  in  that  report,  anything 
reflected  in  that  report,  that  was  tied  in  in  any 
way  with  any  of  these  three  missing  patient  cards, 
particularly  the  Florence  Case  card? 

Mr.  Maxwell:  If  the  Couii:  please,  counsel  is 
now  asking  the  witness  what  is  in  the  report,  which 
he  knows  is  not  proper  in  the  first  place;  in  the 
second  place,  that  is  a  matter  [365]  relating  to 
cbril  liability,  which  is  not  in  issue  in  this  case. 

The  Court:  As  the  Court  looks  at  it,  the  ques- 
tion of  these  three  cards  has  been  raised  and  coun- 
sel has  merely  asked  if  the  report — you  may  answer. 

A.  To  the  best  of  my  recollection,  the  three 
cards  played  no  part  in  the  adjustment  arrange- 
ment. 

Q.  You  say  to  the  best  of  your  recollection.  Are 
you  quite  sure  of  that,  or  can  you  refresh  your 
recollection  if  you  refer  back  to  any  files  or  re- 
ports at  the  office? 

A.  I  do  not  think  I  need  to  refer  back.  I  will 
say  that  it  did  not. 
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Q.     You  are  willing  to  say  thaf? 

A.     Yes  sir. 

Q.  Had  the  folder,  in  which  these  cards  were 
contained,  been  in  the  possession  of  any  agent  other 
than  yourself? 

Mr.  Maxwell:    Objected  to  as  immaterial. 

Mr.  Avakian:  I  think  we  are  entitled,  your 
Honor,  to  explore  the  review  of  these  things. 

The  Court:  Objection  sustained.  He  has  ex- 
plained how  the  cards  were  prepared. 

Q.  Mr.  Green,  when  you  were  testifying  this 
afternoon,  regarding  cash  available  to  Dr.  Kelley 
for  expenditures  in  the  years  1949  to  1952,  you 
included  in  1949  the  cashing  of  a  thousand  dollar 
bond,  the  proceeds  of  which  were  not  deposited  in 
a  bank.  Do  you  recall  that?  [366] 

A.    Yes  sir. 

Q.  You  did  not  include  the  cashing  of  any  bonds 
in  1950.  Is  it  not  true  that  your  investigation 
showed  that  he  cashed  bonds  in  1950,  portions  of 
which  were  not  deposited  in  the  bank? 

A.  The  investigation  that  we  made  showed  that 
the  vast  majority  of  the  cashed  bonds  in  1950  went 
into  the  bank,  were  presented  in  deposits.  Any 
small  amounts  that  did  not  appear  in  there  wound 
up  in  stocks  and  other  assets. 

Q.  To  the  extent  that  happened,  those  other  as- 
sets were  used  for  bonds?  A.    Yes. 

Q.  And  the  sale  of  war  bonds  was  available  for 
cash  for  the  purchase  of  other  assets,  is  that  cor- 
rect? 
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A.  The  investigation  did  not  show,  as  I  recall 
now,  any  bonds  being  used  in  1950  for  the  purchase 
of  securities.  They  all  went  into  the  bank  account. 

Q.  Do  the  notes  which  you  have  there  show 
what  was  realized  from  the  sale  of  bonds  in  1950? 

A.     Ko,  they  do  not. 

Q.  I  call  your  attention  to  Exhibit  118;  that 
shows  that  in  1950  bonds  were  cashed  and  figures 
contained  there  is  not  proceeds  but  cost  of  those 
bonds.  Would  you  give  us  the  cost  figure  there? 

A.     This  is  the  cost  figure. 

Q.    Yes,  would  you  state  it? 

A.    $24,862.50.  [367] 

Q.  Now  the  proceeds  would  include  any  interest 
earned  on  those  bonds?  A.     That  is  correct. 

Q.  Can  you  tell,  by  referring  to  any  of  your 
notes  or  to  the  tax  returns,  tell  me  how  much  that 
was?  A.     The  amount  of  interest? 

Q.  Yes,  would  you  state  the  amount  of  interest 
on  the  sale  of  war  bonds  in  1950? 

A.  There  is  no  detail  on  it.  I  may  have  notes 
here— $1086. 

Q.  So  that  over  26  thousand  dollars  was  realized 
from  the  sale  of  bonds  in  1950,  is  that  right? 

A.     That  is  correct. 

Q.  And  I  take  it  you  are  not  able  to  tell  me 
at  this  point  how  much  of  that  was  not  deposited? 

A.     It  was  all  deposited. 

Q.     Are  you  quite  sure  of  that?  A.     Yes. 

Q.  How  about  1951?  I  will  give  you  the  figure 
of  cost  and  you  can  add  the  interest  figure.  Exhibit 
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118  shows  bonds  cost  $7,537.50  were  cashed  in  that 

year.  How  much  would  that  be  for  interest? 

A.     $1095. 

Q.     So  roughly  $8500,  is  that  right? 

A.    Right. 

Q.  And  do  you  know  whether  or  not  that  was 
all  deposited?  [368] 

A.    May  I  have  just  a  moment  please? 

Q.     Surely. 

A.     May  I  read  from  my  vrork  papers? 

Q.  If  you  just  give  us  conclusions,  that  will  sat- 
isfy me,  Mr.  Green. 

A.  In  the  year  1950  there  was  realized  from 
bonds  $25,948.50,  of  Avhich  the  entire  amount  went 
into  the  bank  account.  The  year  1951,  including 
interest  and  princiiDal  cost,  the  amount  realized  was 
$8,257.50,  also  in  bank  account. 

Q.  Mr.  Green,  among  the  pai^ers  that  you  ob- 
tamed  from  Dr.  and  Mrs.  Kelley,  was  there  copy 
of  the  1951  tax  return?  A.    Yes. 

Q.  And  did  that  have  attached  to  it  an  adding 
machine  tape?  A.    Yes. 

Q.  I  am  going  to  ask  you  if  the  document, 
which  I  am  nov/  showing  you,  is  the  document  you 
have  seen  with  the  tape  attached  to  it  ? 

A.  I  believe  so,  yes.  I  don't  rememl:)er  these 
notes  on  the  dividends  attached. 

Mr.  Avakian:  Your  Honor,  I  would  like  to  offer 
this  in  evidence  at  this  time  as  defendant's  exhibit 
next  in  order.  Since  it  is  lengthy,  I  might  state, 
for  the  information  of  counsel,  tliat  tlie  important 
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items  are  the  adding  machine  tape  and  item  on  the 

return  that  refers  to  the  interest. 

The  Court:  The  offer  will  be  received  in  evi- 
dence as  [368-A]  defendant's  Exhibit  D. 

Q.  Mr.  Green,  did  you  examine  this  adding  ma- 
chine tape  and  this  note  of  the  figures  on  it  in 
connection  with  your  examination? 

A.  Yes,  I  have  seen  that  tape  and  used  it  in 
tying  up  the  interest  reported  for  that  year. 

Q.  Did  you  find  any  error  in  the  interest  re- 
ported for  that  year?  A.     As  I  recall,  no. 

Q.  Did  you  learn,  from  your  examination  of 
this,  that  the  adding  machine  tape  was  prepared 
by  the  bank  where  the  bonds  had  been  cashed? 

A.     I  had  no  knowledge  of  that. 

Q.  The  adding  machine  tape  shows,  in  the  upper 
part,  the  amounts  realized  on  each  individual  bond, 
does  it  not? 

A.    I  can't  tell  without  looking  at  it. 

Q.     All  right,  I  will  bring  it  back. 

A.     That  appears  to  be  the  case. 

Q.  And  at  the  lower  paii;  of  the  taj)e  it  lists 
the  cost  price  of  the  individual  bonds,  isn't  that 
right  ? 

A.    Yes,  that  must  be  the  case,  yes. 

Q.  And  there  is  calculated  the  difference  be- 
tween the  total  cost  price  and  the  total  proceeds  in 
arriving  at  the  amount  of  interest,  is  that  right  ? 

A.    Yes. 

Q.  And  that  figure  is  carried  forward  into  the 
returns  as  interest?  [369] 
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A.  In  this  particular  case  the  $1005  in  that  re- 
turn shows  $1095. 

Q.  I  call  your  attention  to  the  very  top  of  the 
adding  machine  tape,  where  in  for  sale  there  is 
reference  to  two  individual  bonds  with  $90  interest 
figure.    That  makes  up  the  difference,  does  it  not? 

A.    Yes. 

Q.  Would  you  match  the  proceeds  of  the  bonds 
with  the  bottom  portion  of  the  tape,  which  lists 
the  cost  of  the  bonds,  and  tell  me  if  you  do  not 
find  from  that  that  the  section  for  interest  fails  to 
include  the  cost  of  one  bond  that  was  sold  for  $470  ? 
Take  as  long  as  you  need. 

A.  The  only  way  I  can  do  that  is  to  count  these 
by  number. 

Q.  I  think  you  can  group  them  hy  size  of  bonds 
and  match  them  in  that  way. 

Mr.  Maxwell:  Would  the  stipulation  we  have 
entered  into  as  bonds  assist  the  witness  in  any  way, 
counsel  1 

Mr.  Avakian:  No,  I  think  it  can  be  done  best 
by  matching. 

A.  Now  there  are  a  number  of  $75  bonds  which 
are  detailed  as  to  gross  proceeds,  but  we  did  not 
try  to  match  them  and  all  you  have  is  a  summary 
figure. 

Q.  Show  me  the  item  you  have  in  mind.  Will 
you  count  the  number  of  $75  bonds  mentioned? 
These  are  $100  bonds  costing  $75,  [370]  is  that 
right?  Coimt  them  yourself  and  give  me  the  total? 

A.     Thirty-three  $75  bonds. 
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Q.  Thirty-three  bonds  of  $100  face  vahie,  which 
cost  $75,  is  that  right '^ 

A.  That  is  correct.  That  is  what  the  top  por- 
tions show. 

Q.  Can  you  find  a  figure  which  represents  33 
times  75  in  the  cost  section"?  A.    Yes,  2475. 

Q.     So  it  is  in  there,  is  that  right?  A.    Yes. 

Q.  Now  there  are  in  all  five  items  left  on  the 
upper  portion.  Can  you  match  those  with  anything 
in  the  lower  portion? 

A.  Yes,  I  can.  I  can  match  the  thousand  dollar 
bond  to  the  $750  bond  here. 

Q.     There  are  four  of  those? 

A.     That  is  right. 

Q.  You  find  on  the  upper  portion  $470  realized 
on  the  sale  of  the  bonds,  is  that  right? 

A.    Yes. 

Q.     That  would  be  five  hundred  face  value? 

A.    Yes. 

Q.     And  they  cost  $375,  do  they  not? 

A.     $375  or  $350,  I  am  not  sure. 

Mr.  Avakian:  Perhaps  counsel  will  stipulate 
$375  is  the  cost  of  a  $500  bond.  [371] 

Mr.  Maxwell:    I  wouldn't  know. 

Q.  Did  you  find  any  cost  in  the  cost  section  of 
the  tape  to  match  up  with  the  $470  sale  ? 

A.     No  sir,  I  did  not. 

Q.  Is  it  not  correct,  then,  that  because  of  that 
amount  of  interest  from  the  bonds  reported  on  the 
income  tax  return  was  overstated  on  that  $500 
bond? 
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Mr.  Maxwell :    If  you  know. 

A.     From  this  tape,  I  would  have  to  say  yes. 

Q.  Let  us  see  if  we  can  give  the  cost.  $25.00 
bond  cost  $18.75;  $50  bond  cost  $37.50;  $500  bond 
cost  $375,  isn't  that  right? 

A.  Or  350,  I  am  not  sure  which  is  correct — I 
believe  $375. 

Q.  Thank  you.  Now  then,  Mr.  Grreen,  in  your 
examination  of  that  return  and  that  tape,  you  failed 
to  find  that  the  taxpayers  had  made  an  error 
against  their  interest  of  $375,  is  that  right? 

A.     Probably,  yes. 

Q.     Not  probably,  it  is  a  fact,  isn't  it? 

A.  That  Avas  not  the  whole  basis  of  my  investi- 
gation. 

Q,  The  fact  is  that  you  failed  to  find  that  error 
in  payment,  isn't  that  correct?  Do  you  understand 
the  question? 

A.  I  understand  your  question.  I  am  referring 
to  my  work  sheet.  I  don't  remember  now.  I  don't 
have  my  original  work  sheet.  However,  that  wasn't 
the  basis  of  the  examination. 

Q.  If  you  find  in  the  overnight  recess,  from  ex- 
amination of  [372]  other  papers  that  you  had 
caught  this  error,  would  you  let  me  know  tomor- 
row? A.    Yes. 

Q.  Now  you  testified  that  at  some  later  stage 
of  the  investigation  Dr.  Kelley's  representative,  Mr. 
Lyon,  furnished  you  and  Mr.  Black  with  the  recon- 
ciliation bank  balances  that  you  testified  to? 

A.    Yes. 
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Q.  He  also  gave  you  considerable  other  infor- 
mation which  you  requested,  did  he  not? 

A.     He  gave  us  various  information,  yes. 

Q.  He  also  presented  to  you  the  result  of  vari- 
ous items  of  accounting  analysis  in  answer  to  ques- 
tions. 

Mr.  Maxwell:  Objected  to,  hearsay,  calling  for 
conclusion  of  the  witness.  Not  proper  cross  exami- 
nation of  this  witness. 

The  Court:    You  may  answer. 

A.  Mr.  Lyon  did  furnish  us  with  certain  infor- 
mation pertaining  to  expenses  and  bank  account 
and  life  insurance  and  a  few  other  items. 

Q.     And  was  that  during  1954? 

A.  I  believe  it  was.  Without  referring  to  any 
data  in  my  folder,  I  think  it  was. 

Q.  Mr.  Lyon  didn't  have  any  conversations  or 
discussions  with  you,  as  Dr.  Kelley's  representa- 
tive, until  some  time  after  December  [373]  of  1953, 
isn't  that  right?  A.     Yes,  that  is  correct. 

(Jury  admonished  and  recess  taken  at  4:00 
p.m.) 

Wednesday — April   4,   1956. 
10:00  A.M. 

Defendant  present  with  counsel.  Presence  of  the 
jury  stipulated. 

Mr.  Brown:  Your  Honor  please,  the  Court  di- 
rected that  memorandum  be  served  on  the  ques- 
tion that  was  presented  on  presentation  of  the 
checks.  The  government's  memorandum  is  in  the 
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process  of  being  typed.  We  should  have  it  within 
the  hour. 

Mr.  Avakian:  May  the  record  show  we  filed  our 
request  for  the  memorandum. 

The  Court:  Yes,  let  the  record  show.  You  may 
proceed. 

Mr.  Brown:  We  would  like  an  opportunity  to 
argue  it,  your  Honor. 

The  Court:    We  will  consider  that  later. 

MR.  GREEN 

resumes  the  witness  stand  on  further 

Cross  Examination 

Q.  (By  Mr.  Avakian) :  Mr.  Green,  just  a  few 
more  questions  this  morning.  In  reviewing  my 
notes,  I  find  that  your  testimony  is  that  you  took 
the  patient  cards  from  the  doctor's  office  to  your 
own  office  in  October  of  1953  and  that  those  cards 
were  returned  in  December  of  1953.  Now  will  you 
tell  us  where  those  cards  were  during  [374]  that 
intervening  period?  In  whose  custody  and  posses- 
sion and  tell  us  what  was  being  done  with  them. 

Q.  First  of  all,  Mr.  Avakian,  those  cards  were 
not  held  for  that  entire  period.  The  first  grouj:)  of 
cards,  which  were  obtained  from  the  doctor,  were 
obtained  October  6,  1953  and  I  returned  that  group 
on  November  6th,  I  believe,  and  at  that  time  Mr. 
Black  and  I  picked  up  the  balance,  which  were 
finally  returned  in  December.  The  matter  of  where 
the  cards  were  and  what  was  being  done  mth  them, 
the  cards  were  in  the  Internal  Revenue  Service  of- 
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fice,  Post  Office  Building,  Reno,  Nevada,  in  my 
custody.  They  were  being  transcribed  by  me,  and 
then  after  Mr.  Black  entered  the  case  by  him. 

Q.    And  when  did  Mr.  Black  enter  the  case? 

A.  He  entered  the  case  formally,  I  believe,  No- 
vember 5th  or  6th,  1953,  which  would  be  the  time 
that  Mr.  Black  and  I  went  over  to  see  the  doctor. 

Q.  You  say  he  entered  the  case  formally — then 
was  he  in  the  case  on  some  informal  basis? 

A.  No,  he  was  not.  We  were  working  independ- 
ently of  each  other. 

Q.    Was  he  working  on  this  case  at  that  time? 

A.     He  had  his  own  job  and  I  had  mine. 

Q.  Your  present  knowledge  of  his  entering  on 
this  case,  then,  was  some  time  in  November,  1953? 

A.     Yes. 

Q.  That  was  before  you  had  returned  the  first 
batch  of  cards,  [375]  is  that  right? 

A.  It  was  almost  the  same  time.  It  would  only 
be  a  day  or  two  —  whether  before  the  cards  were 
returned  —  I  know  at  the  time  the  cards  were  re- 
turned, he  went  with  me  and  I  believe  at  the  time 
he  had  a  formal  assignment  to  enter  the  case  offi- 
cially from  the  office. 

Q.  What  I  am  getting  at  is  this,  did  Mr.  Black 
himself  handle  any  of  these  first  batch  of  cards 
or  work  on  them  in  any  way? 

A.     He  may  have,  I  am  not  sure. 

Q.  You  say  that  you  were  transcribing  these. 
Will  you  state  what  you  were  doing? 

A.     Yes,  I  was  taking  each  patient  card  and  list- 
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ing   the   names   of  the   patient,    address,    and   the 

amount  of  payments  by  years  on  a  work  sheet. 

Q.    Where  were  you  doing  this  work? 

A.     In  the  Internal  Revenue  office. 

Q.  And  you  took  the  card  out  of  the  box  and 
copied  the  data  from  it,  is  that  correct? 

A.     Correct. 

Q.    And  put  the  card  back?  A.    Yes  sir. 

Q.  And  went  on  in  that  fashion.  Over  what 
period  of  time  were  you  doing  this,  with  respect 
to  the  first  batch  of  cards? 

A.  I  picked  up  the  cards  in  October  and  re- 
turned them  in  November,  so  a  period  of  a  month. 

Q.  Were  you  also  working  on  other  matters 
during  that  same  period  of  time? 

A.  I  probably  was.  I  would  have  to  refer  to 
my  book  that  I  keep  the  cases  in.  I  probably  had 
other  cases. 

Q.  Isn't  it  a  fact,  Mr.  Green,  that  during  this 
period,  while  you  were  doing  this  transcribing,  you 
would  at  times  leave  the  cards  and  your  working 
papers  on  your  desk  while  you  answered  the  tele- 
phone or  went  into  another  office  or  did  something 
on  another  matter? 

A.  As  far  as  leaving  them  on  the  desk  and  go- 
ing into  another  room,  at  that  particular  time  we 
only  had  this  one  room. 

Q.  You  would  at  times  go  into  other  interview- 
ing and  see  taxpayers? 

A.  If  I  had  done  that,  everything  would  have 
been  put  away. 
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Q.     Where  did  Mr.  Black  work  on  the  cards'? 

A.  To  the  best  of  my  recollection,  he  worked 
part  of  the  time  in  the  same  room  I  did  and  part 
of  the  time  in  his  own  office,  which  I  believe  then 
was  just  a  couple  of  doors  down  the  hall. 

Q.  When  he  worked  in  his  own  office,  did  he 
take  the  cards  there? 

Mr.  Maxwell:  We  object  as  calling  for  hearsay. 
When  I  put  Mr.  Black  on  the  stand,  counsel  will 
have  ample  opportunity  to  inquire  about  the  cards 
and  transcribing. 

Mr.  Avakian:  I  am  not  asking  about  hearsay, 
Mr.  Green  knows  whether  he  took  them  or  not. 

Q.  I  am  trying  to  find  out  whether  some  of 
these  cards  were  moved  from  your  office  to  Mr. 
Black's  office,  if  you  know. 

A.     I  don't  know. 

Q.  Was  there  any  period  of  time  when  you  and 
Mr.  Black  were  both  working  on  these  cards,  dur- 
ing the  same  period  of  time? 

A.     Oh  yes,  there  was. 

Q.     Were  any  of  these  cards  photostated? 

A.  To  the  best  of  my  knowledge,  I  don't  be- 
lieve they  were. 

Q.    Not  a  single  one? 

A.     Not  that  I  know  of. 

Q.  Were  some  of  these  patient  cards  in  groups 
that  were  stapled  together;  that  is,  single  cards  on 
a  single  patient,  were  they  fastened  with  a  staple? 

A.    I  believe  there  were  a  few  like  that. 

Q.    In  those  instances,  did  you  remove  the  staple, 
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or  did  you  simply  pull  the  card  at  the  corner  to 

look  at  the  stapled  cards? 

A.  I  am  not  sure;  I  probably  would  not  remove 
the  staple. 

Q.    Would  you  pull  them? 

A.     That  is  right. 

Redirect  Examination 

Q.  (By  Mr.  Maxwell)  :  I  believe  you  said  Mr. 
Black  came  into  the  case  at  your  request,  in  joint 
investigation  ? 

A.     He  actually  worked  with  me  directly. 

Q.  Will  you  tell  us  what  a  formal  request  for 
joint  [378]  investigation  is? 

A.  When  we,  as  Internal  agents,  find  evidence 
of  a  fraud,  of  what  we  believe  might  be  evidence 
of  a  fraud,  we  immediately  write  a  letter  to  our 
superiors,  requesting  cooperation  of  the  Internal 
Revenue  Service  and  indicating  in  our  report — 
that  is  a  memorandum  type  of  repoii: — what  indi- 
cation of  fraud  we  have  found. 

Q.  Mr.  Green,  yesterday  counsel  inquired  at 
some  length  of  you  with  respect  to  an  interest  on 
a  bond  overstated  on  one  of  the  returns.  I  don't 
recall  which  one  it  was,  do  you? 

A.    Yes,  1951. 

Q.  Now  did  you  last  night  further  check  your 
file  on  that  matter?  A.    I  did. 

Q.    And  what  did  you  find? 

A.     I  found  that  Mr.  Avakian  was  correct. 

Q.     And  on  the  return 
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A.  On  the  return  the  interest  income  from  the 
bond  had  been  overstated.  The  taxpayer  rei)orted 
on  this  particular  item  of  interest  income  $470. 
The  true  interest  income  on  this  particular  bond 
was  $95,  an  overstatement  of  $375. 

Q.  Now  did  it  appear  that  was  an  intentional 
overstatement  of  interest,  or  was  it  simply  an  in- 
advertent error? 

Mr.  Avakian:  Well,  your  Honor,  is  Mr.  Max- 
well asking  what  the  intent  of  the  bank  was  ?  [379] 

The  Court:    I  don't  know. 

A.     It  appeared  to  be  just  an  oversight. 

Q.  Now,  Mr.  Green,  one  other  thing.  If  you 
will  recall,  yesterday — and  with  the  indulgence  of 
the  Court  and  counsel,  this  likely  would  be  more 
proper  on  direct  than  redirect 

Mr.  Avakian:    We  have  no  objection. 

Q.  If  you  recall  yesterday  we  discussed  the  use 
of  currency  by  Dr.  Kelley  during  1949  to  1952? 

A.    Yes. 

Q.  And  you  gave  certain  items  which  indicated 
currency  available  during  the  years  1949-1952? 

A.     Correct. 

Q.  Now  did  you  also  look  at  the  doctor  ^s  rec- 
ords with  respect  to  his  paid  invoices  and  check 
register  and  find  what  invoices  were  paid  by  cash 
for  the  years  1949  and  1952? 

A.    Yes,  I  did. 

Q.  Now  I  wonder  if  you  have  those  amounts 
for  those  years? 

A.    Yes,  I  do.   For  the  year  1949  the   amount 
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of  invoices  paid  in  cash,  not  reflected  in  the 
check  register,  was  $2,391.14.  For  the  year  1950 
the  amount  was  $1,784.40.  For  the  year  1951  the 
amount  was  $1,325.67.  For  the  year  1952  the  amount 
was  $1,857.63.  There  is  one  other  x)oint  that  should 
be  brought  out  about  the  interest  on  the  bond.  The 
basis  of  my  examination  of  the  taxpayer  was  the 
net  worth  basis,  which  would  have  automatically 
taken  into  ef(^ect  any  overstatement  of  income  by 
the  [380]  doctor  on  bonds  and  give  him  credit  for 
the  overstatement. 

Q.  In  other  Avords,  that  overstatement  would  be 
automatically  accounted  for  in  a  net  worth  state- 
ment, is  that  correct  *?  A.     That  is  correct. 

Mr.  Maxwell:    You  may  inquire. 

Recross  Examination 

Q.  (By  Mr.  Avakian)  :  On  that  last  point,  Mr. 
Green,  you  didn't  staii;  out  this  case  using  net 
worth  method,  did  youl 

A.  That  is  a  difficult  question,  difficult  to  an- 
swer. 

Q.  Isn't  it  a  fact,  Mr.  Green,  that  the  custom, 
the  practice  which  you  follow,  and  which  your  of- 
fice follows,  in  conducting  audits  generally,  is  to 
initially  examine  the  return  for  possible  errors  and 
use  the  net  worth  method  only  if  it  develops,  dur- 
ing the  course  of  your  examination,  that  you  think 
the  net  worth  method  would  more  accurately  reflect 
the  taxpayer's  income? 

A.     I   b('li('\('   tli.'it  is  probably  true.   That  is   a 
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question   difficult   to   answer  yes   or  no.    On   each 

case  it  is  entirely  different. 

Q.    Your  answer,  it  is  probably  true,  satisfies  me. 

A.  I  might  add  that  we  try  to  use  whichever 
basis  is  determined  to  be  most  accurate. 

Q.  And  the  fact  is,  Mr.  Green,  that  you  looked 
at  these  returns  to  see  if  there  were  any  errors 
on  them  which  would  have  had  the  effect  of  pro- 
portionately reducing  the  doctor's  tax,  [381]  didn't 
you?  A.     I  don't  understand. 

Q.  Didn't  you  look  to  see  if  there  was  anything 
on  his  return  which  was  wrong  and  which  would 
work  to  his  disadvantage? 

A.     Your  Honor,  I  don't  quite  understand. 

Q.  When  you  make  an  examination  of  a  tax- 
payer's return,  don't  you,  as  a  matter  of  general 
procedure  and  practice,  look  to  see  if  there  is  any- 
thing on  that  return  which  shows  that  the  taxpayer 
made  an  error  in  his  own  favor? 

A.  We  look  at  it  from  both  standpoints.  Our 
job  is  to  determine  the  correct  tax,  whether  that 
is  overstated  or  understated. 

Q.  And  the  plain  fact,  to  be  honest,  is  that  you 
just  didn't  catch  this  error  on  the  bond  interest, 
isn't  that  right? 

A.  I  accepted  the  figures  on  the  taxpayer's  re- 
turns because  I  was  applying  the  net  worth  method 
on  my  report  and  it  wasn't  necessary. 

Q.  But  did  you  start  out  ignoring  the  return 
and  using  the  net  worth  method,  or  did  you  go  to 
the  net  worth  method  later? 
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A.  I  started  out  the  investigation  on  the  basis 
of  supporting  items  of  professional  income,  and  the 
rest  of  the  income  repoii:ed  was  probably  correct. 
We  found  otherwise. 

Q.  With  respect  to  the  amounts  that  were  paid 
by  cash,  referring  to  the  invoices  that  you  just 
testified  to,  are  those  the  invoices  that  you  obtained 
from  the  doctor  and  Mrs.  Kelley? 

A.  Yes  sir,  they  are,  which  were  returned  and 
receipted  for.  [382] 

Q.  Now  you  testified  on  your  redirect  examina- 
tion about  a  joint  investigation  and  explained  that 
by  saying  that  when  you  agents  found  what  you 
believed  to  be  evidence  of  fraud,  you  wrote  a  re- 
port setting  that  forth.  Did  you  write  such  a  re- 
port, requesting  joint  investigation  in  this  case? 

A.     I  did. 

Q.    When  was  that  report  written? 

A.  I  believe  it  was  either  November  or  Decem- 
ber, November  6,  1953. 

Q.  That  was  at  the  time  when  you  had  the 
first  portion  of  the  doctor's  patient  cards,  is  that 
right?  A.    Yes,  it  was. 

Q.  And  it  was  l)efore  you  had  completed  3^our 
analysis  of  that  portion  or  not? 

A.  You  can't  really  say  whether  it  was  from 
analysis  made,  because  during  that  period  of  time 
it  was  simply  a  question  of  transcribing  the  pa- 
tient cards  and  I  was  trying  to  find  as  to  other 
items,  especially  bank  deposits,  which  was  included 
on  there. 
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Q.  In  any  event,  you  hadn't  yet  made  any  ex- 
amination of  the  balance  of  the  records? 

A.     I  had  looked  at  some  of  them. 

Q.  You  said  you  took  one  batch  back  in  No- 
vember and  got  another  batch  then? 

A.    Yes.  [383] 

Q.  At  the  time  you  wrote  this  report,  request- 
ing joint  investigation,  you  hadn't  yet  examined 
the  second  batch,  is  that  right? 

A.     That's  true. 

Mr.  Avakian:     That's  all,  thank  you. 
(Witness  excused.) 

ROBERT  BLACK 

a  witness   on  behalf   of   the   plaintiff,   being   duly 
sworn,  testified  as  follows: 

Direct  Examination 
Q.     (By   Mr.   Maxwell) :     Will   you   state   your 
name?  A.    Robert  Black. 

Q.     You  have  been  previously  sworn? 


A 

Q 

A 

Q 

A 

Q 

the 
A 

Q 

A 

Q 


Yes. 

Where  do  you  reside,  Mr.  Black? 
San  Mateo,  California. 
What  is  your  occupation? 
Special  Agent,  Internal  Revenue  Service. 
When  did  you  become  a  Special  Agent  for 
Internal  Revenue  Service? 
March,  1950. 

Where  were  you.  stationed  at  that  time? 
In  San  Francisco. 
Were  you  ever  stationed  in  Reno? 


360  Wayne  P.  Kelley  vs. 

(Testimony  of  Robert  Black.) 

A.    Yes,  I  was.  [384] 

Q.    When  was  that? 

A.     From  August,  1953  to  January,  1955. 

Q.  Prior  to  becoming  a  Special  Agent,  what  was 
your  occupation? 

A.     I  was  an  accountant. 

Q.     For  what  concern  ? 

A.    Krasco  Manufacturing  Company. 

Q.     Can  you  describe  what  your  job  was? 

A.     It  was  accounting  and  office  manager. 

Q.    Was  it  a  manufacturing  firm  ?  A.     Yes. 

Q.     Small  or  large?  A.     Small. 

Q.     Now,  Mr.  Black,  did  you  attend  a  university? 

A.    Yes,  I  did. 

Q.    T\niat  university? 

A.     Southwestern  University. 

Q.  And  did  you  receive  a  degree  from  the  South- 
western University? 

A.    Yes,  Bachelor  of  Commercial  Science. 

Q.    When  did  you  receive  that?  A.     1949. 

Q.  Mr.  Black,  you  had  something  to  do  with 
investigation  of  income  tax  liabilities  of  Wayne  P. 
Kelley  for  the  years  1949  to  1952,  did  you  not? 

A.    Yes. 

Q.     And  when  did  you  begin  your  investigation? 

A.  I  received  assignment  on  the  Kelley  case  on 
September  22,  1953. 

Q.  And  did  you  thereafter  discuss  the  case  with 
Special  Revenue  Agent  Green? 

A.    Yes,  Special  Agent  Green. 
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Q.  And  after  that  date  did  you  have  any  con- 
versations with  Dr.  Kelley? 

A.  Yes,  on  November  6th  I  went  with  Mr.  Green 
to  the  doctor's  office  and  had  a  conversation. 

Q.  Now,  Mr.  Black,  your  assignment  in  Sep- 
tember, was  that  a  preliminary  assignment,  or  a 
formal  request  to  join  the  investigation? 

A.    Preliminary. 

Q.  When  did  you  receive  your  formal  assign- 
ment, do  you  recall? 

A.  I  really  don't  know;  I  believe  some  time 
about  the  middle  or  latter  part  of  November. 

Q.  I  think  you  said  you  saw  the  doctor  on 
November  6,  1953  for  the  first  time? 

A.     That  is  the  first  time. 

Q.    Who  was  with  you,  if  any  one? 

A.     Mr.  Green. 

Q.  Bid  Mr.  Green  have  any  of  the  doctor's  rec- 
ords with  him? 

A.  Yes,  the  purpose  of  our  visit  was  to  return 
records  [386]  Mr.  Green  had  earlier  picked  up 
some  records. 

Q.     Were  those  patient  cards? 

A.     That  was  the  records. 

Q.  Was  there  any  one  else  present  when  you 
saw  Br.  Kelley? 

A.    No  one  besides  Mr.  Green  and  Br.  Kelley. 

Q.     Can  you  tell  us  what  was  said  at  that  date? 

A.  Yes,  we  asked  him  some  questions  as  to  the 
patient  cards.  He  said  all  the  income  he  received 
from  medical  practice  was  on  the  patient  cards.  He 
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said  lie  destroyed  some  of  his  cards,  which  he  re- 
ferred to  as  ''no  goods";  that  he  said  where  a  pa- 
tient had  paid  their  bills.  We  asked  him  about  his 
checks  and  he  said  all  his  checks  from  medical  prac- 
tice were  deposited,  except  on  some  occasions  small 
checks  were  cashed.  I  believe  he  said  the  biggest  was 
$5  checks,  in  that  amount. 

Q.     Did  he  say  also  that  he  cashed  money  orders? 

A.  ISTo,  he  put  money  orders  in  the  same  cate- 
gory as  cash,  or  those  were  also  cashed.  We  asked 
him  about  his  lial^ilities.  I  had  seen  the  net  worth 
statement  he  had  given  and  there  were  no  liabilities 
listed  on  the  statement,  so  I  asked  him  about  that. 
He  said  he  had  no  liabilities,  and  a  little  bit  later  he 
mentioned  at  one  time  he  had  a  loan  on  a  Ford, 
about  1946,  and  the  reason  he  had  a  loan  on  the 
Ford  was  because  his  brother  and  sister  had  cus- 
tody of  some  cash  and  he  was  without  ready  cash  at 
the  time,  or  was  without  ready  cash. 

Q.     Did  he  say  what  year  he  had  the  loan  "i  [387] 

A.     1946. 

Q.  Did  the  doctor  say  anything  as  to  the  neces- 
sity of  cashing  checks  ? 

A.  Yes,  when  we  asked  him  alwut  his  deposit  of 
checks,  he  said  it  wasn't  necessary  to  cash  checks, 
that  he  had  large  cash  reserve,  he  didn't  have  to 
cash  checks  for  living  purposes. 

Q.  Did  he  mention  the  extent  of  his  income  dur- 
ing the  period  at  all? 

A.    No,  I  don't  think  we  asked  him  about  that, 
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other  than  to  say  that  all  of  his  medical  income  was 

reported  on  his  patient  cards. 

Q.  Did  you  thereafter  have  any  further  confer- 
ences or  conversations  with  Dr.  Kelley'? 

A.  Yes,  we  did.  We  saw  him  about  two  or  three 
times  after  that  and  returned  the  records  and 
picked  up  additional  records,  but  I  do  not  believe 
there  was  any  conversation.  The  next  conversation 
we  had  with  him  was  on  Februaiy  4th.  We  ar- 
ranged to  go  and  see  Dr.  Kelley  for  a  formal  inter- 
view. 

Q.     Was  Mr.  Lohse  present? 

A.  Yes,  Mr.  Lohse  and  Mr.  Green  were  there. 
I  was  there  and  a  stenographer,  Mrs.  Baldwin. 

Q.     What  date  was  this? 

A.     Febniary  4,  1954. 

Q.  Was  Mr.  Lohse  present  throughout  the  con- 
versation? A.    Yes.  [388] 

Q.    Do  you  recall  what  was  said  at  that  time  ? 

A.  Yes,  I  recall  we  said  several  things.  The  first 
thing  I  believe  we  asked  him  was  about  his  tax  re- 
turns. He  identified  his  returns  from  the  years  1946 
through  1952. 

Q.     Those  are  the  same  returns  in  evidence  here? 

A.  That  is  correct.  He  said  that  he  and  his  wife 
had  prepared  the  returns  and  that  the  returns  were 
prepared  from  deposit  slips  and  his  work  sheets, 
which  I  believe  contained  monthly  totals.  We  asked 
him  some  questions  about  his  records.  As  I  recall, 
he  said  that  all  of  the  checks  and  deposits  were  on 
deposit  at  the  same  bank,  which  would  be  the  First 
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National  Bank  of  Nevada.  We  discussed  his  cash  on 
hand  for  the  year.  He  submitted  a  net  worth  state- 
ment, showing  $19,000  cash  on  hand.  We  asked  him 
about  that  and  he  said  that  that  had  been  kept  in 
Hubbardsville  during  the  time  he  was  in  New  York. 
Pie  also  said  at  one  time  that  his  sister  knew  this; 
that  while  he  was  in  Reno  the  money  was  first  ke^Dt 
in  the  refrigerator  and  subsequently  put  into  a 
strong  box.  We  asked  him  to  list  his  bank  accounts 
and  he  said  they  were  all  listed  on  the  net  worth 
statement. 

Q.  When  you  say  net  worth  statement,  be  sure 
we  are  talking  about  the  same  thing.  You  refer 
there  to  Exhibit  121  in  evidence? 

A.  Exhil^it  121,  yes,  these  are  the  not  worth 
statements.  We  showed  him  these  statements  and 
he  identified  his  signature  to  them.  [389] 

Q.     His  wife  is  the  other  one? 

A.  His  wife  signed  the  other  one.  He  mentioned 
that  all  his  bank  accounts  were  listed  on  these  net 
worth  statements.  I  asked  him  if  he  had  any  other 
bank  accounts,  either  in  his  own  name  or  in  the 
names  of  other  xoarties  not  shown  here  and  he  said 
he  had  none.  Now  in  regard  to  his  records,  we  asked 
him  if  he  still  had  all  his  records  and  he  said  some 
of  his  "no  good"  patient  cards  had  been  disposed 
of.  He  had  receipt  books  only  for  the  period  of  Sep- 
tember 1951  through  1952.  We  asked  him  for  prior 
receipt  books  and  he  said  he  discarded  those. 

Q.  When  you  say  receipt  books,  will  you  tell  us 
what  those  are? 
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A.  It  was  a  bound  book,  containing  duplicate 
copies  of  receipts  he  issued  to  the  patient.  These 
were  carbon  copies.  We  asked  hini  about  aiDpoint- 
ment  books.  He  said  he  had  discarded  all  his  ap- 
pointment books. 

Q.  Did  he  say  anything  with  respect  to  whether 
or  not  all  his  income  had  been  reported? 

A,  Yes,  he  said  all  the  checks  and  cash  and  var- 
ious things  had  been  reported. 

Q.     Did  he  say  who  maintained  his  records'? 

A.  He  said  he  maintained  his  medical  income 
records  himself. 

Q.  Did  you  ask  him  anything  about  filing,  how 
that  was  accomplished? 

A.  Yes,  we  asked  him  about  filing.  He  said  he 
took  his  records  home  for  a  period  of  one  or  two 
wrecks  at  a  time  and  [390]  filed  them  there. 

Q.  Did  you  ask  him  about  any  non-taxable 
bonds  he  might  have  received  during  the  years  in 
question  % 

A.  Yes,  we  asked  him  if  he  had  any  gifts  or  in- 
heritances during  the  years  1946  to  1952  and  he 
said  no. 

Q.  Did  you  have  any  conversation  with  respect 
to  mortgage  on  his  airplane? 

A.  Yes,  I  remember  something  about  that.  He 
said  at  one  time  he  had  a  paper  mortgage  and  the 
explanation  on  that  was  that  he  merely  had  a  paper 
mortgage  on  it  and  the  purpose  of  that  was  to  pro- 
tect the  seizure  by  one  of  his  wives. 
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Q.  Now  did  you,  at  that  conference,  ask  him  for 
information  with  respect  to  his  living  expenses'? 

A.  Yes,  we  asked  for  a  resume  and  he  said  at 
that  time  he  would  have  to  prepare  that. 

Q.  Did  you  ever  receive  any  information  of  his 
living  expenses?  A.    No. 

Q,     Other  than  what  you  found  in  the  records  ? 

A.  Other  than  what  was  in  the  records,  that  is 
right. 

Q.  Did  Dr.  Kelley  tell  you  at  that  time  who 
made  the  entries  on  the  patient  cards? 

A.  I  believe  he  said  he  made  the  entries  on  the 
patient  cards.  I  remember  he  did  say  that  he  main- 
tained the  records  of  his  medical  income. 

Q.  Mr.  Black,  did  you  look  into  the  matter  of 
purchase  of  stock  [391]  by  Dr.  Kelley  from  Greorge 
McKaig,  I  believe  in  the  amomit  of  $25,003.21? 

A.     Yes,  we  checked  Mr.  McKaig's  records. 

Q.     Did  you  also  check  the  doctor's  records? 

A.    Yes. 

Q.  Did  you  find  where  a  refund  had  been  given 
by  Mr.  McKaig  to  Dr.  Kelley?  A.    Yes. 

Q.     How  much?  A.    $750. 

Q.    AYhen  was  that  given? 

A.  I  don't  remember  the  date,  sometime  in  1952. 
I  have  the  date  in  my  records. 

Q.  Now  did  you,  at  any  subsequent  time,  have  a 
further  conference  with  Dr.  Kelley  or  his  repre- 
sentatives ? 

A.  Yes,  we  did.  We  talked  to  Mr.  Lohse  and  Mr. 
Avakian  several  times.  On  one  occasion  we  had  a 
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conference  with  Mr.  Lohse,  Mr.  Avakian  and  Mr. 

Lyon  and  Mr.  Green. 

Q.  Other  than  the  statements  of  Dr.  Kelley,  to 
which  you  have  already  testified,  did  you  receive 
any  further  information  with  respect  to  cash  on 
hand  at  that  time  ?  A.     No,  we  did  not. 

Mr.  Avakian :    At  what  time  ? 

Q.    What  was  the  date  of  that  conversation? 

A.  I  don't  recall  that  date,  I  believe  it  was  the 
latter  part  [392]  of  February. 

Mr.  Avakian:  Is  this  the  conference  I  attended 
up  here? 

Mr.  Maxwell :  I  think  so.  Do  you  wish  to  supply 
the  date? 

Mr.  Avakian:    May  I  suggest  June  9,  1954? 

A.  Some  time  after  the  conference  with  Dr. 
Kelley.  June  probably  may  be  right. 

Mr.  Avakian :    June  9,  1954,  at  2 :00  p.m. 

Q.  Did  you  receive  certain  records  from  Mr. 
Avakian  at  that  time,  or  Mr.  Lyon? 

A.  Not  at  that  time,  no.  I  believe  it  was  decided 
at  that  conference  that  Mr.  Avakian  w^ould  allow 
certain  records  to  be  made  available  to  us,  but  we 
actually  received  them  some  time  later  from  Mr. 
Lyon. 

Q.  Did  you  receive  any  further  information  as 
to  cash  on  hand?  A.     None  at  all. 

Q.    Did  you  ask  for  it?  A.    Yes. 

Q.  Did  you,  after  that  conference,  receive  for 
inspection  work  sheets  attached  to  returns? 
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A.  Yes,  they  were  made  availal^le  to  us  by  Mr. 
Lyon. 

Q.     Those  were  Dr.  Kelley 's  work  sheets^ 

A.    Yes. 

Q.  Do  you  recall  whether  they  were  handwritten 
or  typewritten'?  [393] 

A.     As  I  recall,  they  were  hand  writing. 

Q.  Shomng  you  some  yellow  sheets,  defendant's 
Exhibit  D,  are  those  the  work  sheets  you  inspected? 

A.    Yes,  these  are  the  work  sheets. 

Q.     That  is  for  the  year  1951?  A.    Yes. 

Q.  Did  you  inspect  some  sheets  for  the  other 
three  years  in  question,  1945  to  1952  ? 

A.  Yes,  1949-51-52.  The  work  sheet  for  1952  was 
not  as  complete  in  detail  as  this  particular  one. 

Q.  Now,  Mr.  Black,  after  you  entered  the  case, 
did  you  and  Mr.  Green  make  transcripts  of  certain 
of  Dr.  Kelley's  records  ?  A.     Yes,  we  did. 

Q.    What  transcripts  did  you  make? 

A.  Well,  we  transcribed  some  of  his  patient 
cards,  partial  transcript  of  x>atient  cards;  tran- 
scribed the  available  receipt  books. 

Q.  Before  you  go  into  the  other  records,  let  us 
find  out  what  you  transcribed  from  the  patient 
cards.  Will  you  explain  that? 

A.  Transcribed  only  those  cards  from  which  we 
could  tell  there  was  payment  made  during  the  years 
1948  through  '52. 

Q.  How  is  a  patient  card  set  up?  I  will  put  it  on 
the  blackboard.  Now  is  this  the  type  of  patient 
card?  Can  you  tell  me  how  this  was  set  up?  Maybe 
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it  would  be  better  if  you  come  down  here  and  try  to 

do  this.  I  want  the  card  relating  to  financial  [394] 

transactions. 

A.  The  name  and  address  was  on  top  of  the 
card,  and  I  believe  it  had  some  reference  here  to  the 
patient's  family,  his  father's  name  or  his  mother's 
name,  and  dow^n  here  several  lines,  all  the  way 
across  the  bottom,  is  the  column,  date;  second,  was 
his  medical  history,  and  on  the  right  side  is  three 
columns,  first,  for  charge ;  second  for  payment,  and 
I  believe  the  last  column  the  balance. 

Q.  Now  you  say  you  didn't  transcribe  all  of  the 
cards?  A.     Yes  sir. 

Q.    Which  ones  did  you  transcribe  *? 

A.  Well,  in  the  first  place,  some  cards  didn't 
contain  the  years,  so  we  didn't  transcribe  those. 
We  transcribed  only  those  which  it  was  positive 
told  there  was  a  payment  made  during  the  years  we 
were  investigating,  1948  through  1952. 

Q.  In  other  words,  you  transcribed  only  cards 
that  had  figures  in  the  payment  column  or  some 
other  indication  on  the  card? 

A.  Or  some  other  indication  of  a  payment.  Now 
there  were  certain  cards  which  had  a  charge  and  no 
other  information.  We  don't  know  whether  that 
charge  was  paid  or  not  and  we  didn't  always  tran- 
scribe those  cards.  Now  if  the  payment  column  had 
an  entry  and  if  we  could  always  determine  paid,  we 
transcribed  that  card  giving  that  information.  Now 
in  some  cases  the  card  would  have  a  charge  and  a 
balance  and  a  subsequent  date  the  balance  would  be 
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reduced  to  zero,  and  the  proper  amount,  we  [395] 

would  transcribe  that. 

Q.     If  the  balance  was  down  to  zero? 

A.  If  the  balance  was  reduced  to  zero,  or  re- 
duced. 

Q.  What  other  records  did  you  transcribe  or 
look  at? 

A.  We  transcribed  the  available  duplicate  re- 
ceipt books,  which  was  from  the  latter  part  of  Sep- 
tember, 1951  and  through  the  year  1952.  We  tran- 
scribed his  duplicate  deposit  slips,  put  those  on  the 
cards,  and  we  also  transcribed  some  records  we  had 
of  his  stocks  and  we  transcribed  his  check  register. 

Q.  Did  you  transcribe  the  check  register,  or  did 
you  say  that  ? 

A.     The  check  register  we  did  transcribe. 

Q.  I  believe  you  said  that  Dr.  Kelley  informed 
you  on  February  4,  1954,  of  the  manner  in  which  he 
computed  his  medical  income,  is  that  correct  ? 

A.    Yes  sir. 

Q.     I  wonder  if  you  would  state  that  again  ? 

A.  He  said  he  computed  his  medical  income  for 
his  tax  returns  from  duplicate  deposit  slips,  and 
also  that  he  used  some  work  sheets  which  contained 
monthly  totals  of  the  deposit  slips. 

Q.  Now  you  transcribed  those  documents,  dupli- 
cate deposit  slips  and  work  sheets? 

A.    Yes,  I  did. 

Q.  Were  you  able  to  reconcile  those  documents 
with  the  reported  receipts  on  the  return? 

A.    Yes,  we  were.  In  each  of  those  years,  1949, 
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1950  and  1951.  [396]  There  were  certain  minor  er- 
rors which  we  adjusted  and  were  able  to  reconcile 
those  with  figures  on  the  return.  In  1952  we  couldn't 
reconcile.  We  were  off  sixty  cents. 

Q.  In  other  words,  you  were  able  to  reconcile 
exactly  for  the  first  three  years ;  for  1952  you  ,were 
off  sixty  cents?  A.     Yes. 

Mr.  Maxwell :  I  will  ask  that  the  computation  be 
marked  for  identification  as  government's  exhibit 
next  in  order. 

The  Court:    126(a)  marked  for  identification. 

(Jury  admonished  and  morning  recess  taken 
at  11:00  o'clock.) 

11:15 

Defendant  present  with  counsel.  Presence  of  the 
jury  stipulated. 

MR.  BLACK 

resumed  the  witness  stand  on  further 

Direct  Examination 

Q.  (By  Mr.  Maxwell) :  Mr.  Black,  you  have  in 
front  of  you  Exhibit  126(a)  for  identification.  Will 
you  state  what  that  is? 

A.  That  is  my  reconciliation  between  the  figures 
shown  on  the  duplicate  deposit  slips,  the  doctor's 
work  sheets  and  the  tax  returns. 

Q.  Does  anything  else  enter  into  that  computa- 
tion? A.    No.  [397] 

Q.  What  did  you  do  then  in  making  reconcilia- 
tion on  the  medical  receipts  reported  on  the  return? 
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Before  you  answer  that  question,  let  me  hand  you 

the  income  tax  returns  for  1949  and  1952. 

A.  We  found  that  the  medical  income  on  the 
1949  return  was  $16,152.76. 

Q.  Now  wait  a  minute.  All  right — 1949.  Now  the 
medical  receipts  per  return?  A.    Per  return. 

Q,     How  much?  A.     $16,152.76. 

Q.     That  is  net  income  on  the  return? 

A.     That  is  the  total  receipts. 

Q.     That  is  total  medical  receipts? 

A.     From  business  or  profession. 

Q.  It  does  not  include  dividend  income  or  inter- 
est income,  or  anything  of  that  sort?  A.     No. 

Q.  May  I  ask  what  the  net  income  on  that  re- 
turn is? 

A.  From  business  or  profession  net  income  was 
$4,668.18. 

Q.  In  other  words,  the  doctor  had  expenses  of 
what  amount?  A.     $11,484. 

Q.  And  these  were  gross  medical  receipts  re- 
ceived from  patients  as  shown  on  the  returns,  is 
that  right?  A.     That  is  correct.  [398] 

Q.     All  right,  continue  your  answer. 

A.  Now  we  checked  the  totals  on  the  duplicate 
deposit  slips.  Adding  the  totals,  we  have  an  actual 
total  of  $16,223.26. 

Q.  All  right.  Is  that  from  the  deposit  slips  or  the 
work  sheets? 

A.     That  is  from  the  dex)osit  slips. 

Q.    How  much  did  that  amount  to  ? 

A.     $16,223.26. 
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Mr.  Avakian:  Your  Honor,  in  the  interest  of 
clarity,  I  am  going  to  ask  the  Court's  indulgence  to 
request  that  this  matter  be  clarified,  because  in  us- 
ing the  term  "deposit  slips"  implies  that  is  money 
that  went  to  the  bank.  I  am  sure  the  witness 
means ■ 

Mr.  Maxwell :  Counsel — there  is  nothing  mysteri- 
ous about  it. 

Mr.  Avakian:  But  the  witness  is  using  not  de- 
posit slips,  but  duplicate  deposit  slips,  which  in- 
clude not  only  money  deposited  in  the  bank,  but  also 
amount  of  cash  on  deposit. 

Mr.  Maxwell:  Your  Honor,  I  think  counsel  can 
testify  at  some  other  time. 

The  Court :  I  think  that  can  be  well  brought  out 
in  cross-examination  but  the  jury  and  the  Court  are 
entitled  to  know  a  bit  about  the  procedure  as  we  go 
along,  so  try  to  keep  it  as  simple  as  possible. 

Mr.  Maxwell:  That  is  what  I  am  trying  to  do, 
your  [399]  Honor.  I  can  only  ask  the  witness  one 
question  at  a  time. 

The  Court :    Very  well,  proceed. 

Q.     These  are  not  the  original  deposit  slips  ? 

A.     They  are  not.  These  are  duplicates. 

Q.    And  you  transcribed  those  duplicates^ 

A.     Yes. 

Q.  And  they  were  in  the  doctor's  possession,  is 
that  correct?  A.     Yes  sir. 

Q.  Do  those  duplicate  deposit  slips  contain  mem- 
orandum of  amounts  on  deposit?  A.     Yes. 

Q.     Did  you  take  that  into  account  in  this  com- 
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putation  here?  A.    Yes. 

Q.  Do  you  have  any  idea  of  the  amount  of  the 
$16,223.26,  do  your  dujolicate  deposit  slips  show  any 
amounts  not  deposited? 

A.     I  think  I  can  find  it. 

Q.    Please  do  so. 

A.  According  to  the  figures  I  have  here,  for  the 
year  1949,  out  of  that  total  of  $16,223.26,  there  was 
a  total  of  $6,002.25  which  was  not  deposited. 

Q.     That  includes  this  figure,  is  that  right? 

A.     That  is  right. 

Q.  I  will  write  doAvn  here,  "Not  deposited." 
Now  then  on  these  duplicate  deioosit  slips  showing 
$16,223.26,  the  medical  receipts  are  $16,152.17?  [400] 

A.  Yes,  the  doctor  told  us  his  work  sheets  con- 
tained information  and  the  monthly  totals  of  de- 
posit slips.  Now  we  checked  on  the  monthly  totals  of 
these  deposit  slips  with  the  doctor's  work  sheets  and 
we  come  up  with  a  different  figure  in  March.  He 
had  overstated  his  March  total  by  50  cents. 

Q.    His  work  sheets  showed  a  total? 


A 

Q 

A 

Q 

A 

Q 

A 

Q 


Yes. 

What  was  the  total  on  his  work  sheets? 

$2,087.50. 

For  the  whole  year  ? 

His  total  was  $16,152.17. 

The  same  thing  as  on  the  return? 

Til  at  is  right. 

His   medical    receipts   per   return    and    per 


monthly  work  sheets,  is  that  right  ? 


A.     That's  right. 
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Q.  Were  the  work  sheets  in  the  doctor's  hand- 
writing, do  you  know? 

A.  I  don't  know  at  this  moment.  As  I  recall,  this 
upper  part  of  the  work  sheet  only  had  figures  that 
was  in  long-hand  writing. 

Q.     Were  figures  in  ink  or  typewritten  ? 

A.  I  believe  they  were  handwriting,  but  whether 
pencil  or  ink,  I  don't  know. 

Q.  Now  in  the  $16,223.26  shown  in  the  duplicate 
deposit  slips,  were  you  able  to  reconcile  the  differ- 
ence between  the  duplicate  [401]  deposit  slips  and 
work  sheets  of  medical  receipts  on  the  return  for 
the  year  1949?  A.     Yes. 

Q.  What  adjustments  did  you  have  to  make  to 
this  $16,223.26? 

A.  Well,  we  found  that,  according  to  our  figures, 
the  doctor  had  overstated  the  March  total  by  fifty 
cents  and  October  an  understatement  of  $71. 

Q.  You  took  the  overstatement  away  and  added 
back  the  understatement,  is  that  right? 

A.     That  is  right. 

Q.    AYere  there  any  other  adjustments? 

A.  Those  were  all  the  adjustments  for  that  year. 
I  might  state  at  this  time  that  with  reference  to 
that  figure  $16,223.26,  we  were  using  the  doctor's 
totals  on  the  daily  deposit  slips,  and  I  think  subse- 
quently we  may  have  made  adjustments  to  those 
totals. 

Q.     iSTow  did  you  ever  come  out  with  $16,152.76? 

A.  Yes,  subtraction — you  have  to  do  it  the  other 
wav. 
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Q.  In  other  words,  we  add  50  cents  here,  which 
makes  $16,223.76,  and  subtract  $71  ? 

A.     That  is  right. 

Q.  Now  did  yon  do  the  same  thing  for  the  years 
1950,  1951  and  1952?  A.     Yes,  we  did. 

Q.  All  right.  What  was  the  amomit  of  medical 
receipts  for  the  [402]  year  1950  on  the  return? 

A.  1950  return  showed  total  recei^Dts  of  $17,- 
184.80. 

Q.  And  were  you  able  to  reconcile  that  to  the 
doctor's  records  with  the  deposit  slips? 

A.  By  using  the  same  totals  that  he  used  for  his 
deposit  slips,  we  came  to  the  same  figure. 

Q.    Exactly  the  same  figure  ? 

A.     That's  right. 

Q.     The  year  1951? 

A.  He  has  total  receipts  on  return  for  1951  of 
$31,419.24. 

Q.     And  were  you  able  to  reconcile  that? 

A.  We  were.  The  totals  of  the  duplicate  deiDosit 
slips  was  $31,423.24. 

Q.     Four  dollars  over? 

A.  And  according  to  his  work  sheet  there  was  a 
refund  to  Helen  Macy  of  $4,  which  brings  the  fig- 
ures in  agreement.  For  the  year  1952  we  found  total 
of  the  duplicate  deposit  slips  and  the  total  on  the 
receipt  books  agreed  substantially  with  the  return. 

Q.    What  was  the  medical  receipts  on  the  return? 

A.     They  were  $49,441.49. 

Q.     What  did  you  find  the  totals  on  his  duplicate 
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deposit  slips  and  cash  receipt  book,  I  believe  you 

said  they  agreed? 

A.     That  is  right,  $49,441.99. 

Q.    Fifty  cents  difference  ? 

A.     That's  right,  fifty  cents.  [403] 

Q.  Now  on  the  duplicate  deposit  slips  were 
names  of  patients  shown? 

A.     Generally  they  were,  yes. 

Q.    Were  they  shown  in  all  instances  ? 

A.  No,  there  were  some  instances  —  generally 
al^ont  once  a  month  included  on  the  deposit  slips 
or  figure  a  figure  which  he  identified  as  cash. 

Q.  He  had  that  figure  on  the  back  of  the  deposit 
slip  as  cash?  A.    Yes. 

Q.  And  of  course  you  included  that  amount  in 
your  computations  ? 

A.  Yes.  There  were  also  some  other  deposit  slips, 
or  entries  on  duplicate  deposits,  for  which  we  could 
not  determine  the  name  of  the  patient. 

Q.  How  much  of  the  receipts  for  1949  of  the 
$16,223.76,  how  much  of  that  was  unidentified  as  to 
patient's  name? 

A.  We  were  unable  to  identify  a  total  of  $2,- 
960.75. 

Q.  Now  the  receipts  on  the  deposit  slips  were 
$16,223.76.  How  much  of  that  could  you  identify  as 
by  patient's  name? 

A.    We  were  not  able  to  identify  $2,960.75. 

Q.     For  1950  what  was  the  receipt  per  return? 

A.    $17,184.80. 
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Q.  How  much  could  you  identify  by  patients' 
names  f 

A.     We  were  not  able  to  identify  $2,423.50. 

Q.     How  about  the  1951  return  of  $31,431.04? 

A.     We  were  not  able  to  identify  $12,969.95.  [404] 

Q.  How  about  1952,  with  receipts  on  the  return 
of  $49,441,491 

A.  For  that  year  on  the  duplicate  deposit  slij^s 
and  miscellaneous  cash  shown  in  the  receipt  books 
and  some  other  items,  we  have  a  total  of  $2,398.42 
we  couldn't  identify. 

Q.  Now  these  figures,  $2,960.75,  $12,969.95  and 
$2,398.42  were  the  only  receipts  on  the  return  you 
could  not  identify  as  to  the  course  of  patient's 
names,  is  that  correct? 

A.  That's  right.  Every  other  entry  on  the  de- 
posit slips  had  the  name  of  the  person  who  made 
the  payment. 

Q.  Now  then,  Mr.  Black,  did  you  make  an  at- 
tempt to  determine  by  specific  patients  the  amoimts 
which  would  be  included  in  reported  receipts  on  the 
return  as  identified  by  you?  Do  you  follow  my 
question?  A.     No,  I  don't. 

Q.  Bid  you  make  a  computation  of  the  income, 
amounts  paid  by  the  various  patients,  during  the 
years  1949,  1950,  1951,  and  1952? 

A.    Yes,  I  made  computations. 

Q.    What  did  you  use  to  make  that  computation? 

A.  A¥ell,  we  used  statements  of  medical  receipts 
and  stipulations  and  for  the  year  1951  we  had  a 
part  of  a  receipt  book  covering  the  period  between 
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September  26th  and  the  end  of  the  year.  AVe  used 
that  and  for  all  of  the  years  1949  through  1952  we 
used  the  entries  on  the  patient  cards,  according  to 
our  transcription.  [405] 

Q.  Did  you  also  use  the  transcript  of  the  dupli- 
cate deposit  slips?  A.     Yes,  we  used  that  too. 

Q.  When  you  found  a  payment  on  the  deposits, 
that  AYould  be  reported,  is  that  correct? 

A.  That  is  right,  and  for  the  year  1952  those 
items  in  the  receipt  book  which  would  also  be  re- 
ported for  that  particular  year. 

Q.     Would  that  l^e  true  of  1951? 

A.  No,  we  can't  identify  the  receipt  book  in  the 
reported  income  for  the  year  1951. 

Q.  For  what  period  did  you  have  receipt  books 
for  1951? 

A.     September  26th  to  the  end  of  the  year. 

Q.  You  have  available,  then,  a  comparison  of  re- 
ported income  for  individual  patients  with  uniden- 
tified receipts ;  in  other  words,  receipts  not  deposi- 
ted? A.     Yes,  we  do  in  certain  cases. 

Q.  Would  you  tell  me  what  you  did  with  respect 
to  that  computation? 

A.  First  we  transcribed  all  of  the  information 
on  the  duplicate  deposit  slips  and  in  the  1952  re- 
ceipt book  on  three  by  five  cards,  put  them  in  order, 
patient's  name  and  any  information  we  had  con- 
cerning payment  by  the  patient,  date  received  and 
reported. 

Q.  You  identified  any  deposits  on  duplicate  de- 
posit slips?  [406] 
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A.  Yes.  We  also  included  the  names  of  collec- 
tion agencies  of  those  receii)ts,  whether  a  Business 
and  Professional  Service.  Those  were  inserted  on 
that  card  file  also,  so  the  card  file  represented  all 
reported  income. 

Q.  The  receipts  from  collection  agency  was  in- 
cluded on  the  duplicate  deposit  slips'?  A.    Yes. 

Q.  You  could  identify  that  as  having  been  re- 
ported ? 

A.  Yes.  Well,  I  have  here  matched  the  informa- 
tion regarding  payments  to  the  doctor  against  this 
file.  If  we  could  find  that  item  in  the  file,  we  knew 
it  was  reported.  If  it  was  not  found  in  the  file,  we 
set  that  up  on  the  schedule  as  unidentified  income. 

Q.  In  other  words,  amoimts  received  by  the  doc- 
tor not  identified  as  such  on  the  return,  is  that  cor- 
rect? A.     That  is  right. 

Q.  Those  amounts  could  then  be  included  in  these 
figures  on  the  return  that  you  were  unable  to  iden- 
tify, is  that  correct?  A.     That  is  correct. 

Q.  All  right.  You  have  a  schedule  of  that  infor- 
mation comparison?  A.    Yes,  I  do. 

Q.    May  I  have  it. 

Mr.  Maxwell :  Your  Honor,  I  think  we  can  stipu- 
late as  to  this.  I  ask  it  be  marked  as  [407]  govern- 
ment's exhibit  next  in  order,  whatever  the  next  four 
numbers  are.  I  offer  them  for  identification. 

The  Court:  Do  you  wish  them  marked  as  one 
exhibit  ? 

Mr.  Maxwell:  No,  your  Honor,  I  would  like 
them  marked  as  four  separate  exhilnts. 
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The  Court:  The  last  offers  will  be  marked  for 
identification  as  Exhibits  127(a),  128(a),  129(a)  and 
130(a). 

Q.  Mr.  Black,  that  form  you  have  before  you 
there,  can  you  say  generally  what  it  contains,  in  re- 
gard to  the  figures  you  have  inserted,  the  form 
which  is  127(a)  for  identification? 

A.  It  contains  the  names  of  approximately  all 
the  patients  of  Dr.  Kelley  that  we  could  determine. 
I  notice  there  are  a  few  missing  on  it  but  generally 
contains  all  the  patients. 

Q.  Do  you  know  how  many  names  it  contains, 
approximately  ? 

A.     No,  I  don't  know,  I  never  counted  them. 

Q.     Does  1150  sound  like  a  good  estimate? 

A.    Yes,  it  does. 

Q.  Now  I  wonder  if  you  will  tell  us  what  infor- 
mation you  have  placed  upon  those  schedules? 

A.  Yes,  we  first  entered  the  information  that  we 
could  determine  regarding  certain  payments  to  Dr. 
Kelley. 

Q.     First  is  the  name,  is  that  right? 

A.     The  first  thing  is  the  name. 

Q.     What  comes  next?  [408] 

A.     There  is  a  column  for  stipulations. 

Q.  That  is  amounts  stipulated  by  the  defendant 
and  the  goveiTiment.  A.     That  is  right. 

Q.    And  the  next  one? 

A.  The  next  column  is  testimony.  The  next  col- 
umn is  patient  card;  the  next  column  is  fees  iden- 
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tified  on  return;  the  last  column  is  fees  not  iden- 
tified on  return. 

Q.  Now  will  you  give  us  the  first  part  of  the 
information  that  you  have,  his  name? 

A.     His  name 

Mr.  Avakian :  These  haven't  been  offered  in  evi- 
dence or  shown  to  us,  your  Honor.  If  he  is  going 
to  testify  to  the  amounts,  I  think  we  should  have 
a  chance  to  look  at  them. 

Mr.  Maxwell:  I  have  no  objection  to  counsel 
looking.  I  might  say  he  might  examine  them  dur- 
ing the  noon  recess  if  that  would  be  satisfactory. 
They  do  constitute  computations  made  by  the  wit- 
nesss.  His  testimony,  of  course,  is  the  best  e^T.dence. 
If  counsel  desires  to  put  them  in  evidence,  that  is 
up  to  him. 

Mr.  Avakian:  May  I  ask,  through  the  Court, 
whether  coimsel  intends  to  offer  them  in  evidence? 
If  not,  that  might  ease  the  problem. 

Mr.  Maxwell:  Actually,  counsel,  I  hadn't  thought 
about  it.  Is  it  your  desire  that  they  go  into  evi- 
dence? 

Mr.  Avakian:  I  don't  know;  I  haven't  [409]  seen 
them,  but  if  these  are  simply  memorandum  of  com- 
putations of  the  witness  in  his  testimony,  I  have 
no  objection  to  going  ahead,  mth  the  understanding, 
of  course,  we  can  see  them  and  cross-examine.  If 
that  is  all  counsel  has  in  mind,  I  am  agreeable  to 
going  ahead. 

Mr.  Maxwell:  They  are  marked  for  identifica- 
tion. 
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Q.  What  is  the  first  name  as  to  which  you  made 
comparison?  A.    Aubrey  Allen. 

Q.     Tell  us  what  you  did. 

A.     The  testimony  column  has  $250. 

Q.    What  year  is  this  you  are  talking  about? 

A.     This  is  1949. 

Q.     Give  us  the  exhibit  number  of  that. 

A.     127(a)  for  identification. 

Q.  Now  you  have  $250  entry  in  the  testimony 
coliunn?  A.     That  is  right. 

Q.     And  what  is  your  next? 

A.  I  have  zero  in  the  fees  unidentified  on  re- 
turn column. 

Q.  In  other  words,  you  were  unable  to  find  any 
payments  identified  on  the  card  receipts  for  pay- 
ment by  duplicate  deposit  slips? 

A.     For  that  year  for  Mr.  Allen. 

Q.  And  the  last  column,  unidentified  on  the  re- 
turn? A.    $150. 

Q.    How  about  the  patient  cards  ?  [410] 

A.  Didn't  have  an  entry  on  them  in  this  par- 
ticular case. 

Q.  Do  you  know  whether  or  not  there  was  a 
patient  card? 

A.  I  believe  there  was  for  that  particular  pa- 
tient. Apparently  it  agreed  with  this  figure. 

Q.  In  other  words,  you  say  that  the  patient 
card  would  be  paid  $250,  is  that  right  ? 

A.  Well,  I  can't  exactly  say  that  figure,  with- 
out checking  with  the  records. 

Q.     Can  you  do  that  during  the  lunch  hour  and 


884  Wayne  P.  Kelley  vs. 

(Testimony  of  Robert  Black.) 

come  back  and  tell  us  about  tliaf?  A.     Yes. 

Q.     What  is  the  next  name  that  you  have? 

A 

Q 
A 

zero 

Q 

A 


The  next  is  Esther  Ball. 
What  do  you  have? 

Testimony   colmnn,    $43;   identified   column, 
fees  not  identified,  $43. 
And  what  about  the  next  name? 
Mrs.  M.  Faghan. 
What  do  you  have  there  ? 
A.     Testimony  column,  $388;  zero  in  the  identi- 
fied column ;  fees  not  identified,  $388. 
Q.    And  the  next  name  ? 

A.  Evelyn  Burke.  On  the  patient  card  column, 
$177.50,  and  the  identified  column,  $87.50  and  the 
not  identified  column,  l^alance  of  $90.  The  next  is 
Irene  and  Louis  Chase.  [411] 

Q.  I  think  we  have  gone  far  enough  on  the 
blackboard,  so  go  ahead  and  state  to  me  the  other 
names  you  have  found  for  each  patient. 

A.  The  next  is  Louis  and  Irene  Chase.  Testi- 
mony column,  $476.50;  patient  card  column,  same 
amount ;  identified  column,  zero ;  fees  not  identified, 
$476.50.  Ann  Collette,  patient  card,  $308  zero  iden- 
tified ;  not  identified,  $308.  Next  is  Dorothy  Cooke ; 
patient  card,  $115;  nothing  in  the  identified  col- 
umn; $115  not  identified.  Next  is  Buddy  Cooper; 
$40  on  the  patient  card;  fees  identified  nothing; 
fees  not  identified,  $40.  Next  Annette  Crooks;  $15 
in  the  stipulated  colmnn;  zero  in  the  fees  identi- 
fied; $15  in  fees  not  identified.  Next  is  Virginia 
Cubberness;  stipulated  column,  $296.  I  have  $26.50 
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from  the  Nevada  Incliistrial  Commission ;  fees  iden- 
tified, $150,  plus  the  $26.50  from  the  Nevada  In- 
dustrial Commission,  a  balance  of  fees  not  identi- 
fied, $146.  Next  is  Richard  David ;  testimony  column, 
$235.  I  have  memorandum  here  of  patient  card 
$350;  fees  identified  is  $50;  balance  fees  not  iden- 
tified, $185.  Next  is  Catherein  Doncette.  Patient 
card,  $35;  nothing  in  fees  identified;  $35  in  fees 
not  identified.  Next  L.  J.  Dossey;  stipulation  col- 
umn $15;  identified  column  zero,  fees  not  identi- 
fied, $15.  Next  is  Lilly  Engblom;  testimony  column 
$5 ;  fees  identified,  zero ;  fees  not  identified,  $5.  Next 
Mrs.  Gene  Etchegoin;  patient  card  column  $60;  fees 
identified  colimm  zero;  fees  not  identified  column, 
$60.  Next  Pete  Etchegoin;  patient  [412]  card  $10; 
fees  identified  column,  zero;  fees  not  identified  col- 
umn, $10.  Next  Ben  Ferrari;  stipulated  column, 
$55;  fees  identified  column,  zero;  fees  not  identified, 
$55.  Next  Rena  Ferrari;  testimony  column  $452; 
fees  identified  column,  $342;  fees  not  identified 
column,  $110. 

The  Court:  I  think  we  will  take  our  recess  at 
this  time. 

(Jury  admonished  and  recess  taken  at  12 :00 
noon. 

Afternoon  Session — April  4,  1956—1:30  p.m. 

Defendant  present  with  counsel.  Presence  of  the 
jury  stipulated. 

The  Court:  This  perhaps  would  be  a  good  time 
to  dispose  of  the  matter  which  the  Court  took  under 
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advisement.  Counsel  for  the  defendant  requested  the 
Court,  during  the  course  of  his  examination  of  the 
government  witnesses  Green  and  Heppner,  for  an 
order  to  direct  the  production  of  certain  memoran- 
dum and  notes  made  by  these  two  mtnesses,  such 
memorandum  and  reports  and  data  being  now  a 
part  of  the  tile  in  this  case  and  a  part  of  the  gov- 
ernment's records.  The  Court  has  studied  the  mem- 
orandum presented  by  the  defendant  and  by  the 
government  and  apparently  has  made  a  much  more 
exhaustive  survey  of  the  subject  than  [413]  either 
counsel.  It  is  the  understanding  of  this  Court  that 
none  of  these  memoranda,  dociunents  or  reports 
sought  by  the  defendant  and  requested  to  be  ordered 
by  the  court  to  be  produced,  were  in  court  at  the 
time  either  of  the  two  Avitnesses  testified  and  that 
none  of  this  date,  memoranda  or  reports  were  in 
fact  used  by  either  of  the  witnesses  by  way  of  re- 
freshing their  memory. 

Mr.  Avakian :  Your  Honor,  may  I  state  my  mi- 
derstanding  of  the  testimony  of  one  of  those  items. 
I  believe  Mr.  Green  testified,  in  preparation  for  the 
trial,  he  had  reviewed  the  memorandum. 

The  Court:    That  is  correct.  You  may  proceed. 

ROBERT  BLACK 

resumed  the  witness  stand  on  further 

Direct  Examination 
Q.     (By  Mr.  Maxwell)  :    Mr.  Black,  I  believe  you 
were  in  the  middle  of  giving  us  your  comparison 
between   identification   of   amounts   on   the   return 
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and  the  deposit  slips  and  the  stipulations  you  have 
on  certain  patient  cards.  Now  if  you  recall,  this 
first  name  in  1949,  Allen,  I  believe,  and  the  witness 
testified  he  paid  $250  in  the  year  1949  and  the  dup- 
licate deposit  slip  showed  you  did  not  identify  this 
amount  in  the  receipts,  is  that  correct? 

A.     That  is  right. 

Q.  So  that  there  was  $250  not  identified  as  to 
receipts  on  the  return?  [414] 

A.     That  is  right. 

Q.  Now  there  were  reported  $16,223.26  receipts 
on  the  return,  of  which  you  were  unable  to  identify 
$2,960.75,  is  that  correct?  A.     Correct. 

Q.  I  ask  you  if  you  checked,  during  the  recess, 
to  find  out  about  the  patient  card  with  respect  to 
Mr.  or  Mrs.  Allen?  A.     I  did. 

Q.  What  did  you  find  that  your  records  show  in 
respect  to  that? 

A.  I  found  no  record  of  the  patient  card  as 
transcribed. 

Q.  Now  can  you  explain  generally  what  you  have 
done  with  respect  to  your  comparison  there  as  to 
patient  card  in  that  connection? 

A.  If  I  do  not  have  any  patient  cards  on  this 
sheet  in  all  cases,  we  do  have  some  information 
which  would  tell  whether  or  not  we  do  have  a  record 
of  patient  card  on  the  transcript. 

Q.  And  when  did  you  put  down  the  amounts  that 
were  on  the  patient  cards,  or  when  did  you  first 
make  an  entry? 

A.    Well,  on  this  sheet  here  we  only  made  an 
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entry  in  the  patient  card  column  when  we  deter- 
mined the  income  figure  from  that  source.  In  other 
words,  there  was  testimony  or  stipulations.  If  it  did 
not  involve  the  patient  card,  we  did  not  put  an 
entry  in  the  patient  card  column. 

Q.  On  the  other  hand,  if  the  patient  cards  were 
involved,  what  did  you  do? 

A.  Then  we  made  the  entry  in  the  patient  card 
column.  [415] 

Q.  All  right.  I  don't  know  where  you  were.  You 
were  in  1949  ?  A.    Yes. 

Q.  Will  you  continue,  please,  and  tell  the  Court 
and  jury  what  you  found  with  respect  to  payments 
made  by  various  patients  during  that  year? 

A.     I  believe  the  next  name  is 

The  Court:  (Interceding)  Gentlemen,  I  would 
like  to  make  an  observation.  This  accumulation  of 
names  which  he  has  before  him  is  rather  volumin- 
ous, consists  of  the  result  of  his  check  and  actions 
in  connection  with  this  matter.  Unless  there  is  some 
obvious  reason,  I  do  not  see  why  it  couldn't  be  stipu- 
lated in  evidence. 

Mr.  Avakian:  May  I  state  our  position,  your 
Honor  1  During  the  noon  recess  I  took  as  much  look 
at  these  as  I  could.  I  believe  there  were  some  172 
files,  some  of  which  contained  a  number  of  items 
and  some  very  few.  We  certainly  do  not  want  to 
be  in  the  position  of  stipulating  that  these  things 
here  summarized  are  correct,  at  least  until  we  have 
a  chance  to  examine  them.  I  think  it  is  ol^vious  we 
can't  examine  them  in  a  matter  of  minutes  or  two 
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or  three  hours,  because  it  means  checking  them  care- 
fully. 

The  Court:  I  suggest  that  that  be  subject  to 
your  right  to  check  them  over. 

Mr.  Maxwell:  Your  Honor,  I  think  it  is  [416] 
primarily  up  to  the  defendant  whether  he  desires 
to  stipulate  as  to  the  documents. 

Mr.  Avakian:  Your  Honor,  I  do  not  think  we 
need  any  stipulation.  I  think  if  the  witness  testi- 
fies he  has  prepared  these  on  the  basis  of  the  evi- 
dence that  has  been  presented  in  court,  plus  evidence 
that  is  available  in  court  for  our  examination  and 
if  we  are  given  a  reasonable  opportunity  in  prep- 
aration to  cross-examine  to  go  over  these,  I  think 
he  could  properly  offer  them  in  evidence.  I  wanted 
to  make  this  clear,  your  Honor,  that  they  go  in  on 
that  basis.  I  think  it  is  going  to  take  us  a  long  time 
to  check  this  because  it  is  voluminous.  We  have  no 
knowledge,  have  not  seen  them  until  this  morning, 
and  I  am  sure  your  Honor  appreciates  the  position 
we  are  in  and  I  am  only  asking  that  we  have  enough 
time  as  would  be  necessary.  We  are  willing  to  work 
until  two  o'clock  in  the  morning  if  necessary. 

The  Court:  Perhaps  counsel  should  have  that 
right. 

Mr.  Avakian:  May  it  be  understood,  if  counsel 
does  not  object,  that  these  exhibits,  when  received 
in  evidence,  may  be  released  to  us  over  night,  so 
we  may  examine  them. 

The  Court:    Any  objection,  counsel? 

Mr.  Maxwell:    No,  your  Honor,  I  can't  see  any 
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reason  against  it.  I  think  the  governinent  also  is 
going  to  want  access  in  connection  with  preparation 
of  final  calculation. 

The  Court :  I  am  wasting  more  time  by  trying 
to  shorten  this.  [417] 

Mr.  Maxwell:  I  think  probably  we  can  get  to- 
gether and  stipulate  that  they  might  be  offered  in 
evidence  and  be  received.  I  want  to  inform  the 
Court  of  the  government's  position  in  this  respect, 
and  that  is  that  the  dociunents  were  finally  finished 
last  night  and  that  is  the  reason  defendant's  coun- 
sel have  not  seen  them  earlier.  We  had  not  seen 
them  earlier  either.  It  is  quite  obvious  to  both  the 
Court  and  jury  that  the  documents  are  in  part  pre- 
pared from  witnesses  who  testified  a  few  days  ago 
and  stipulations  about  two  days  ago  and  obviously 
they  could  not  be  compiled  prior  to  that  time.  Now 
as  to  the  availability  of  the  records  from  which 
they  were  compiled,  I  do  not  know,  but  I  suppose 
comisel  for  the  defendant  will  stipulate  he  is  in 
possession  of  such  books  and  records  as  are  in  ex- 
istence and  o^^med  by  Dr.  Wayne  P.  Kelley.  Since 
these  records  were  compiled  from  transcriptions  of 
those  records,  I  assume  those  are  all  available,  coun- 
sel. 

Mr.  Avakian:  If  there  is  something  on  the  ex- 
hibits which  purports  to  relate  to  a  patient  card 
which  is  different  from  what  the  patient  card  shows, 
we  might  want  to  see  the  work  papers  or  transcrip- 
tions to  see  where  the  error  lies. 

The  Court :    Counsel,  if  you  would  just  make  note 
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of  this  situation  and  call  it  to  the  Court's  attention 

on  that  point. 

Mr.  Maxwell:  I  would  be  greatly  surprised  if  in 
the  transcript  of  thousands  of  entries  there  [418] 
may  not  be  one  or  two  typographical  errors  of  some 
kind.  Another  situation  I  would  like  to  bring  to  the 
attention  of  the  Court.  I  do  not  know  how  long  the 
cross-examination  of  this  witness  is  going  to  take, 
but  his  testimony,  if  these  documents  are  stipulated 
in  evidence,  on  direct  will  probably  only  last  five 
or  fifteen  minutes  and  we  have  only  one  further  wit- 
ness, Mr.  Calkins,  an  expert  witness,  and  he  has 
computations  to  make  and  I  know  we  will  not  be 
able  to  finish  this  afternoon,  so  we  may  have  to  ask 
for  a  recess. 

The  Court :  I  do  not  think  we  need  to  keep  this 
witness  all  day  to  go  over  this  and  if  w^e  can  get  this 
in,  that  mil  give  Mr.  Avakian  and  other  coimsel 
more  time  to  start  work  on  them.  I  assume  counsel 
will  have  some  cross-examination. 

Mr.  Avakian :  Yes,  I  am  prepared  for  cross-ex- 
amination on  other  testimony. 

The  Court:  Then  make  the  offer  if  you  are 
through,  counsel. 

Mr.  Maxwell:  Yes,  your  Honor.  Subject  to  the 
imderstanding  with  counsel,  the  government  offers 
in  evidence  Exhibits  127(a),  128(a),  129(a),  and 
130(a)  for  identification. 

Mr.  Lohse:  No  objection,  subject  to  the  under- 
standing. 

The  Court:     The  offers  will  be  received  in  evi- 
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dence  as  government's  Exhibits  127(a),  128(a), 
129(a),  and  130(a),  with  the  understanding  [419] 
had  concerning  the  defendant's  right  to  examine  and 
later  cross-examine. 

Mr.  Black,  I  think  we  have  saved  you  perhaps 
a  sore  throat.  I  would  at  this  time,  then,  like  to  ask 
you  if  you  have  totalled  up  these  amounts  on  Ex- 
hibits 127  to  130  inclusive,  for  each  year  ?  Have  you 
done  that,  sir? 

A.  Well,  I  have  had  tapes  run  on  most  of  the 
columns. 

Q.  Some  columns  you  have  had  tapes  run  on, 
is  that  right?  A.     That  is  right. 

Q.  Well,  we  will  see  what  you  have.  Put  that 
down.  (Writes  on  blackboard) 

A.  For  the  year  1949  we  have  in  the  stipulation 
column  a  total  of  $1350. 

Q.     1350,  all  right,  stipulation  colmun. 

A.  In  the  testimony  column  we  have  a  total  of 
$3141,  and  the  patient  card  column  a  total  of  $6688.- 
50;  in  the  identified  column,  $1117;  in  the  last  col- 
umn, not  identified  column,  a  total  of  $8843.50. 

Q.    All  right,  1950. 

A.  I  do  not  have  totals  for  it,  except  the  final 
column,  in  1950. 

Q.  Maybe  we  can  get  those  this  afternoon  or  to- 
morrow. 

A.     Total  in  the  last  column  is  $14,804. 

Q.     And  for  1951? 

A.  In  the  stipulation  column  total  of  $2,981; 
testimony  colimm,  $3,956 ;  patient  card  column,  $15,- 
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247.85 ;  and  the  identified  fees  [420]  column  $5,559.- 

04,  and  the  fees  not  indentified  column  total  of  $13,- 

430.31. 

Q.    And  1952? 

A.  In  the  stipulated  column,  total  of  $1,666.50; 
testimony  column,  $2,948;  patient  card  column,  $8,- 
153.28;  in  the  fees  identified  column,  $5,683.13;  in 
the  fees  not  identified  coliunn,  $4,485.50. 

Q.  Now,  Mr.  Black,  during  the  course  of  your 
investigation,  did  you  have  occasion  to  contact  a 
number  of  Dr.  Kelley's  patients? 

A.    Yes,  we  did. 

Q.    And  did  you  contact  all  of  his  patients? 

A.     No,  we  were  not  able  to  contact  all  of  them. 

Q.  How^  did  you  secure  the  names  of  these  pa- 
tients you  attempted  to  contact? 

A.  Yf  ell,  principally  from  the  patient  cards.  We 
had  the  name  and  dates  on  the  patient  card  and 
checked  that  against  the  recent  telephone  books; 
also  sent  out  letters  and  got  some  information  from 
other  sources. 

Q.     Such  as? 

A.  Hospital  records;  sometunes  the  patients 
would  refer  us  to  another  patient. 

Q.  Did  you  contact  a  number  of  patients  as  to 
whom  you  had  no  record  of  a  patient  card? 

A.    Yes. 

Q.    How  would  you  contact  them?  [421] 

A.  We  would  have  to  get  that  name  from  some 
other  source,  as  a  patient  or  hospital  record. 
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Q.  Do  you  know  approximately  how  many  pa- 
tients you  were  able  to  contact? 

Mr.  Avakian:  I  think  we  ought  to  have  this 
exactly,  if  at  all. 

Mr.  Maxwell:  If  we  have  it  exactly,  I  will  be 
glad  to  give  it  to  you. 

A.     I  don't  have  it  exactly. 

Q.     Can  you  estimate'? 

A.  No.  I  think  we  have  some  figures.  I  wouldn't 
be  able  to  look  them  up.    It  would  be  very  difficult. 

Q.  Would  you  say  it  was  over  two  or  three  hun- 
dred? 

Mr.  Avakian:  I  object  to  his  leading  his  witness. 
The  witness  has  answered. 

Mr.  Maxwell :    I  am  just  trying  to  get  an  estimate. 

The  Court:    You  may  answer. 

A.     No,  I  think  it  would  be  less  than  that. 

Q.  Could  you  say  approximately  how  many  pa- 
tients the  doctor  had,  to  your  knowledge,  during 
the  years  1949  to  1952? 

A.  The  best  source  I  have  for  that  would  be  to 
coimt  the  names  on  one  of  these  lists. 

Mr.  Maxwell:  I  believe  coimsel  will  probably 
stipulate  there  are  approximately  1150  names. 

Mr.  Avakian :  I  will  be  glad,  after  going  over  it, 
to  [422]  stipulate  to  the  exact  number  then. 

Mr.  Maxwell :  There  are  46  pages  in  the  list  and 
25  names  per  page,  that  would  make  approximately 
1150. 

Mr.  Avakian:    There  are  many  pages  Avhich  are 
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blank  here.     I  just  wouldn't  know — a  few  images 

that  have  only  one  name. 

Mr.  Maxwell:    Each  i3age  has  25  names. 

Mr.  Avakian:  Your  Honor,  I  suppose  we  can 
work  this  out  after  we  examine  them. 

Q.  Mr.  Black,  you  have  probably  heard  that 
there  has  been  some  testimony  in  here  with  respect 
to  currency  owned  hj  the  doctor  at  various  and 
sundry  times,  particularly  prior  to  the  year  1949. 
Now  did  you  make  an  investigation  wdth  respect 
to  such  currency  1  A.    Yes. 

Q.  Did  Dr.  Kelley  give  you  any  information 
with  respect  to  the  currency?  In  other  words,  did 
he  give  you  any  leads  as  to  currency? 

A.  Yes,  he  did.  He  said  his  father  and  mother 
knew  about  it  at  one  time  and  his  brother  and  sister. 

Q.     Did  you  make  an  investigation  into  that? 

A.    Yes,  we  did.    His  father 

Mr.  Avakian:  Just  a  moment.  Is  this  going  to 
be  hearsay? 

Mr.  Maxwell :  I  asked  him  if  he  made  an  investi- 
gation.   He  said  yes.  [423] 

Mr.  Avakian:  He  was  answering  the  question, 
I  don't  know  what  he  is  going  to  say. 

Q.     What  did  you  do? 

A.  With  respect  to  his  father  and  mother,  his 
father  died.  In  respect  to  his  mother,  he  said  she 
lived  back  East  and  we  attempted  to  have  some  one 
from  our  office  interview  her  there.  We  found 
that 
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Mr.  Avakian:  Unless  this  is  the  witness'  own 
knowledge,  we  object  as  being  hearsay. 

Q.  Did  Dr.  Kelley  tell  you  where  his  mother 
was  at  that  time? 

Mr.  Avakian:    May  we  have  the  time  and  place? 

Q.     Whatever  time  it  Avas  you  had  the  interview. 

A.  As  I  recall,  the  interview  we  had  with  Dr. 
Kelley  w^as  February  4th.  I  believe  at  that  time 
he  said  that  she  was  in  a  hospital  back  in  Connecti- 
cut. 

Q.  Did  he  say  she  was  mentally  incompetent  at 
that  time? 

A.  I  do  not  recall  whether  he  said  at  that  time 
or  whether  I  heard  it  some  place  else. 

Q.  Any  way,  what  did  you  find  with  respect  to 
her  condition  as  a  result  of  your  investigation? 

A.  Well,  we  received  back  a  letter  from  his 
mother's  doctor  saying  she  was  incompetent  to  an- 
swer the  questions. 

Q.  Now  you  said  that  the  doctor  told  you  that 
the  currency  had  been  in  the  custody  of  his  brother 
and  sister? 

Mr.  Avakian:  No,  your  Honor,  there  was  no 
such  testimony.  [424] 

Mr.  Maxwell :    I  believe  there  was  such  testimony. 

Mr.  Avakian:  No,  the  witness  has  not  testified 
that  Dr.  Kelley  said  the  currency  was  in  the  cus- 
tody of  his  l^rother  and  sister,  I  am  sure  of  that. 

Q.     Mr.  Black,  did  you  so  testify  earlier? 

A.     I  believe  I  did ;  I  meant  to. 

Mr.  Avakian :    His  testimony  was  tliat  Dr.  Kelley 
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told  him  his  sister  knew  about  it  and  just  now  he 

said  his  brother  and  sister  knew  about  it. 

Q.     AVhat  was  the  testimony? 

A.  Well,  during  the  first  conversation  with  Dr. 
Kelley 

Q.     What  date  was  that? 

A.  That  was  November  6th — he  told  us  that 
he  had  a  loan  on  his  Ford  and  the  reason  for  that 
was  his  brother  and  sister  had  custody  of  his  cur- 
rency. 

Q.  Now  did  you  make  an  investigation  with 
respect  to  Dr.  Kelley's  statement  to  you  that  his 
brother  and  sister  had  custody  of  his  currency? 

A.     Yes,  I  did. 

Q.     What  did  you  find  in  your  investigation? 

A.     Well 

Mr.  Maxwell:    I  will  withdraw  the  question. 

Q.     What  did  you  do? 

A.  We  again  wrote  letters  to  our  office  to  inter- 
view his  brother  [425]  and  sister  and  received  a 
reply 

Mr.  Avakian:  I  object  to  the  contents  of  the 
reply.  His  brother  and  sister  testified  here.  Any- 
thing else  is  hearsay. 

Mr.  Maxwell:  I  think  his  brother  and  sister  so 
testified,  yes,  that  they  had  no  custody  of  his  cur- 
rency. 

Q.  Now  did  you  make  any  additional  investiga- 
tion with  reference  to  Dr.  Kelley's  alleged  cur- 
rency ? 

A.     We  cheeked  immediate  sources  for  financial 
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statements  from  his  bank  and  loans.  We  did  not 
find  any  reference  to  financial  statements  for  the 
doctor  for  the  period  prior  to  1946. 

Q.  Do  you  recall  whether  or  not  the  doctor  ever 
made  a  statement  to  you  with  respect  to  financial 
statements  at  any  time  ? 

A.     I  don't  recall  that  he  did. 

Q.  Did  you  do  anything  else  in  connection  with 
the  investigation  of  the  doctor's  currency? 

A.  Well,  we  again  tried  to  contact  one  of  his 
former  wives  he  was  married  to  during  the  former 
years.  Again  we  wrote  letters  and  received  a  re- 
ply  

Mr.  Avakian:    Just  a  moment — we  object  to  the 

contents  of  the  reply.  One  of  the  former  wives  is 
under  subpoena  and  we  have  her  to  testify.  I  don't 
think  we  should  have  hearsay. 

Mr.  Maxwell:  Your  Honor,  please,  counsel  has 
insisted  that  the  govermnent  furnish  evidence  in 
this  trial  as  to  investigations  and  cash  on  hand. 
This  witness  is  not  testifiying  as  to  [426]  the  truth 
or  falsity  of  the  replies  given,  but  merely  the  inves- 
tigation that  was  made  and  that  he  received  replies 
w^hich  were  negative. 

Mr.  Avakian:  We  object  to  that  statement  as  to 
what  the  replies  contained.  I  ask  that  counsel  be 
admonished  from  making  such  comments. 

The  Court:  That  portion  of  counsel's  statement 
that  the  replies  were  negative  will  be  stricken  and 
the  jury  will  be  advised  not  to  consider  that  as  part 
of  the  evidence.     There  is  no  other  evidence  here 
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as  to  what  the  rephes  were.  I  believe,  counsel, 
that  if  your  question  elicits  only  such  information 
as  you  have  recited,  you  are  on  safe  gromid.  If  it 
goes  any  further,  you  are  not. 

Mr.  Maxwell :  That  is  all  I  intend  to  elicit,  your 
Honor. 

Mr.  Avakian:  We  do  not  object  to  the  financial 
statement,  but  we  do  object  to  this  witness  giving, 
even  by  implication  what  testimony  w^ould  be  offered 
by  witnesses  under  subpoena. 

The  Court:    He  hadn't. 

Mr.  Avakian:    He  was  about  to,  your  Honor. 

The  Court:    You  can  ol^ject  when  he  starts. 

Mr.  Maxwell:  We  do  not  intend  to  start,  if  the 
Court  please.  [427] 

Mr.  Avakian:  Sometimes  we  have  to  object,  be- 
cause it  is  too  late  when  he  started. 

Q.  I  l^elieve,  Mr.  Black,  you  were  saying  that 
you  sent  inquiry  with  respect  to  former  wives? 

A.     Yes,  sir. 

Q.  And  you  were  about  to  say  that  you  received 
some  replies.  I  wonder  if  you  could  say  what  the 
nature  of  those  replies  were? 

Mr.  Avakian:  Objected  to  as  calling  for  hearsay; 
no  showing  it  is  unavailable  by  witnesses. 

Mr.  Maxwell :  What  witness  are  you  referring  to  ? 

Mr.  Avakian:  Well,  you  have  called  by  name 
one  of  the  former  wives  and  you  can  put  her  on  the 
witness  stand.  Let  us  not  have  hearsay  through 
showing  as  to  what  she  would  say.  Put  her  on  the 
stand  so  I  can  cross  examine. 
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Mr.  Maxwell :  I  don't  intend  to  bring  in  hearsay. 
I  do  intend  to  show  the  investigation  made  with 
respect  to  leads  given  by  Dr.  Kelley. 

Mr.  Avakian:  The  fact  he  made  inquiry  shows 
investigation  was  made.  As  to  what  that  produced, 
that  is  something  to  be  develojjed  by  admissible  evi- 
dence. 

The  Court:  I  think,  counsel,  you  are  satisfied 
of  the  leads? 

Mr.  Avakian:  I  take  it  they  made  a  start.  I  do 
not  think  they  proved  anything,  except  they  made 
an  investigation. 

The  Court :  A^Dparently  you  are  satisfied  that  an 
[428]  attempt  was  made  of  the  leads? 

Mr.  Avakian:  I  am  satisfied  they  made  some 
effort,  your  Honor. 

The  Court:  I  do  not  think,  counsel,  the  contents 
of  the  report  should  be  received  at  this  time.  It 
does  appear  to  be  hearsay. 

Mr.  Maxwell:  Yes,  your  Honor,  and  I  will  not 
try  to  get  the  contents.  I  just  want  to  know  if  he 
received  any  additional  information  mth  respect  to 
cash  on  hand  or  currency  as  a  result  of  his  inquiry. 

Mr.  Avakian:  That  is  a  left-handed  way  of  get- 
ting in  the  same  thing. 

Mr.  Maxwell :  I  think  that  is  perf ectl}^  proper  to 
go  before  the  ^niy  by  this  witness. 

The  Court:  You  make  a  fresh  start.  Reframe 
your  question. 

Q.  Did  your  inquiry  with  resj^ect  to  the  former 
wives,  Mr.  Black,  develop  any  additional  or  any  in- 
formation with  respect  to  cash  on  liand? 
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Mr.  Avakian:  Objected  to  as  calling  indirectly, 
and  hy  conclusion,  for  contents  of  some  commimi- 
cation;  apparently  hearsay. 

The  Court:    Answer  yes  or  no. 

A.     Yes. 

Mr.  Maxwell:  Now  I  don't  exactly  know  what 
the  answer  [429]  was  to  the  question  that  was 
objected  to. 

Mr.  Avakian:  The  answer  was  yes,  your  Honor. 
Your  Honor  instructed  him  to  answer  yes  or  no. 

The  Court:  He  answered  yes  to  the  question  if 
he  was  given  additional  information. 

Q.  Did  it  give  you  additional  information,  Mr. 
Black,  that  there  was  or  Vv^as  not  any  such  currency 
on  hand? 

Mr.  Avakian:    Objected  to 

The  Court:  That  question  has  l3een  answered 
yes. 

Q.  It  has  heen  answered  yes — is  that  the  way 
you  understand  it,  Mr.  Black?  Perhaps  we  can 
reask  the  question  and  we  will  undoui^tedly  get  an 
objection  again;  perhaps  vv^e  can  make  it  a  little 
clearer.  Mr.  Black,  did  you  receive  reply  to  any 
inquiry  with  respect  to  the  doctor's  former  wives, 
is  that  right?  A.    Yes,  I  did. 

Q.  Did  that  reply  indicate  information  that  the 
doctor  did  have  currency  on  hand  in  any  substan- 
tial amount? 

Mr.  Avakian:  Objected  to  as  calling  for  the  wit- 
ness' conclusion  as  to  the  contents  of  a  letter.  Hear- 
ty.   We  object  to  it. 

The  Court:    Objection  sustained. 


s'nv. 
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Q.  Did  the  reply  contain  information  as  to  the 
existence  of  currency? 

Mr.  Avakian:  Same  objection.  Your  Honor,  to 
the  extent  it  may  relate  to  whether  he  got  additional 
information,  we  [430]  will  not  object.  Any  attempt 
to  characterize  the  nature  of  the  information  calls 
for  hearsay. 

Mr.  Maxwell:  Your  Honor,  I  think  the  reply, 
as  to  whether  it  did  or  did  not  contain  information 
as  to  the  existence  of  currency;  in  other  words, 
whether  the  reply  was  affii'mative  that  currency  did 
exist,  or  negative  that  currency  did  not  exist,  would 
be  admissible,  not  to  prove  whether  or  not  currency 
did  or  did  not  exist,  but  whether,  as  a  lead  and  in 
order  to  establish  a  lead,  I  think  we  have  to  have 
the  witness  testify  to  what  leads  he  received.  Xow, 
if  counsel  does  not  want  to  know  what  leads  he 
received — I  do  not  see  any  way  going  into  it  any 
other  way. 

The  Court:  That  is  not  being  offered,  as  I  take 
it,  for  any  fundamental  value  at  the  moment.  The 
offer  is  for  the  purpose  of  showing  what  this  agent 
did. 

Mr.  Avakian:  What  he  did  was  to  write  to  the 
former  wife.  As  to  what  she  said,  that  is  what 
counsel  is  tr>dng  to  get  in,  what  she  said.  That  is 
hearsay  until  she  comes  to  the  witness  stand. 

The  Court :  Let  us  ask  if  he  received  any  further 
leads  from  the  contents  and  let  it  go. 

Q.  Very  well.  Did  you  receive  any  further  leads 
from  the  contents  of  the  correspondence? 
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A.     No.  [431] 

Q.  Now  in  connection  with  your  investiga- 
tion into  this  currency,  what  else  did  you  do,  Mr. 
Black,  if  3^ou  can  recall? 

A.  I  recall  checking  the  court  records  on  his 
former  divorce  to  see  if  they  had  any  connections 
to  his  financial  status  at  the  time  of  the  divorce. 

Q.  Did  you  examine  his  early  income  tax  re- 
turns? A.     I  personally  did  not. 

Q.     Did  Mr.  Green  do  that  ?  A.     Yes,  he  did. 

Q.  As  I  recall,  you  testified  Dr.  Kelley  stated  to 
you  that  he  had  a  mortgage  on  his  Ford  automobile 
in  1946?  A.     So  he  said. 

Q.  Did  you  make  investigation  to  find  a  record 
of  that  mortgage? 

A.  Yes,  I  did.  I  checked  with  the  company  that 
sold  him  the  automobile.  I  foimd  he  paid  cash  for 
it  within  a  short  time.  I  also  checked  the  title 
mortgage  file.  I  didn't  find  a  record  of  a  mortgage 
of  the  Ford.  However,  there  was  a  record  of 
another  title  mortgage. 

Q.     Was  that  on  an  automobile? 

A.     As  I  recall,  it  was  on  a  Mercury. 

Q.  Mr.  Black,  was  there  some  adjustments  which 
should  be  made  on  these  figures  we  have  on  the 
board  for  1949,  1950,  1951  and  1952,  with  respect 
to  not  identified  on  returns? 

A.  Yes,  there  is.  There  should  be  an  adjust- 
ment to  a  number  of  [432]  columns  there. 

Q.     Can  you  tell  me  what  it  is? 

A.     I  do  not  know  if  I  mentioned  it.    In  addition 
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to  the  testimony,  stipulations  and  patient  cards,  we 
have  another  source  of  income  which  would  be  re- 
ceipt books  for  1951,  and  we  found  that  during  the 
last  few  months  of  1951  there  v/as  income  of  $1,695, 
which  was  not  included  in  those  figures  which  I 
have  already  given  and  which 

Q.     Will  you  break  that  down? 

A.  We  will  eliminate  from  the  figures  on  re- 
ceipt book  income,  which  we  had  picked  up  in 
column  stipulation,  testimony  and  patient  cards, 
and  v/e  also  eliminate  any  income  indicated  by  the 
receipt  book  for  the  year  1951,  which  was  in  identi- 
fied receipts  by  deposit  slips. 

Q.  And  does  that  result  in  adjustment  of  figures 
on  the  board?     Should  there  be  any  change? 

A.  Yes,  for  the  year  1951  it  would  add  to  the 
not  identified  on  return  colunm  the  total  of  $1695. 

Q.  That  should  be  added  on  to  this  13  thousand 
dollars?  A.     That's  right. 

Q.     Anything  else? 

A.  We  made  adjustments  as  you  have  there  for 
unidentified  on  return  and  also  made  some  other 
deductions  for  income  which  the  doctor  reported, 
which  perhaps  should  not  have  been  reported. 

Q.     How  do  you  mean  that  ?    Explain.  [433] 

A.  There  was  some  income  he  received  in  the 
year  1948  which  he  actually  reported  in  1949.  We 
deducted  that  figure  and  did  the  same  thing  there 
each  year. 

Q.  In  other  words,  he  would  receive  income  at 
the  end  of  1948  and  be  reported  in  1949? 
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A.     That's  right. 

Q.  And  he  would  receive  income  in  1949  which 
he  would  report  in  1950  ?  A.     That  is  right. 

Q.  So  you  then  shoved  back  in  1949  and  shoved 
1948  income  out  of  1949?  A.     Yes. 

Q.  You  made  that  adjustment  then  for  each 
year,  I  take  it?  A.     Yes. 

Q.     Please  tell  me  what  that  adjustment  was. 

A.  The  year-end  adjustments,  we  have  a  deduc- 
tion for  the  year  1949  of  $86.50. 

Q.  In  other  words,  1949,  $86.50.  All  right,  1949 
year-end  figure  should  be  $89  less,  you  say? 

A.     $86.50. 

Q.     The  year  1950? 

A.  For  that  particular  item  there  was  no  adjust- 
ment for  1950. 

Q.     1951?  A.     $32.50. 

Q.    More  or  less?  [434]  A.     Less. 

Q.     All  right,  1952?  A.     $600.50. 

Q.     Less? 

A.  Less.  Giving  you  those  figures,  that  is  the 
total  deduction.  In  other  words,  we  did  not  date 
back  to  the  previous  year. 

Q.     You  did  not  date  back? 

A.     That  does  not  include  any  amount  set  back. 

Q.  In  other  words,  1950,  received  late  in  1950, 
which  was  reported  in  1951,  you  took  it  out  of  1951 
receipts,  but  didn't  put  it  back  in  1950  receipts,  is 
that  right? 

A.  Yes,  that  is  true.  Now,  there  are  some  other 
adjustments.     First,  the  figure  I  mentioned  previ- 


406  Wai/ne  P.  Kelley  vs. 

(Testimony  of  Robert  Black.) 

oiisly,   item  of   $750,   he   received   as   repay   from 

George  McKaig. 

Q.     Received  during  the  year  1952? 

A.  1952.  He  had  reported  that  with  his  medical 
receipts,  so  we  deducted  that. 

Q.     What  else? 

A.  During  the  year  1950  he  overstated  one  of 
the  totals  to  the  extent  of  $180. 

Q.     One  of  the  totals  of  what,  Mr.  Black? 

A.  That  would  be  one  of  the  totals  in  the  dupli- 
cate deposit  slips.  He  had  it  entered  $425.  Ac- 
cording to  our  figures,  it  should  have  been  $245. 
Also  on  his  receipts  on  the  collection  [435]  pages, 
there  were  some  items  which  he  reported  as  he  re- 
ceived them  from  the  patient,  and  also  reported  the 
income  some  time  later  when  he  received  the  balance 
in  the  check  from  the  patient.  That  amounted  to 
$3  in  1949,  1950  a  total  of  $10,  total  of  $101.05  for 
the  year  1952. 

Q.     Those  are  the  full  adjustments? 

A.     Those  are  the  full  adjustments. 

Q.  Do  you  have  any  idea  of  the  number  of 
items,  patient  names,  which  you  made  in  the  years 
1949  to  1952? 

A.  That  again  would  be  a  guess.  We  just  fin- 
ished this  list. 

Mr.  Avakian:  That  is  the  same  item  we  were 
going  to  stipulate  on  after  we  counted  them? 

Mr.  Maxwell:    No. 

Mr.  Avakian:  We  will  stipulate,  after  counting, 
anything  on  the  schedules. 

Mr.  Maxwell:    You  may  inquire. 
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Cross  Examination 

Q.  (By  Mr.  Avakian) :  I  want  to  make  sure  I 
understand  these  year-end  adjustments  that  you 
made,  Mr.  Black.  You  said  there  was  $86.50  for 
1949,  for  example  *? 

A.     Yes.  $86.50  was  four  different  items. 

Q.  Without  giving  me  the  items,  would  you  ex- 
plain what  this  adjustment  was? 

A.  Yes.  They  are  items  which,  according  to  the 
information  we  were  able  to  collect,  he  actually 
received  in  1948  but  appeared  [436]  in  1949 ;  it  was 
included  in  1949  income  tax. 

Q.  There  was  no  adjustment  on  that  account  in 
1950?  A.     No  deduction. 

Q.  In  other  words,  in  1950  he  didn't  report  any 
item  which  he  had  received  in  1949? 

A.     None  we  were  able  to  determine. 

Q.  Do  you  have  Exhibit  127  before  you?  That 
is  the  1949  schedule.  A.     Yes. 

Q.  My  notes  indicate  that  the  very  first  item 
which  you  read  and  which  Mr.  Maxwell  wrote  on 
the  board  at  the  time,  was  Aubrey  Allen,  $250,  is 
that  right?  A.     That  is  right. 

Q.  And  you  showed  that  as  to  the  $250,  accord- 
ing to  the  testimony,  as  having  been  paid  in  1949,  is 
that  right?  A.     That  is  the  way  I  have  it. 

Q.  And  you  show  another  column,  fees  identified 
on  returns,  was  zero?  A.     That's  right. 

Q.  And  then  you  put  the  full  $250  in  fees  not 
identified  on  returns,  is  that  correct? 

A.     That  is  right. 
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Q.  As  to  the  testimony,  do  you  refer  to  testi- 
mony which  was  given  with  regard  to  the  check 
stub  dated  December  28,  1949  for  $250,  which  is 
the  item  in  Exhibit  95?  [437] 

A.  As  I  recall,  this  is  on  testimony  of  Mr.  Allen. 
There  were  no  amounts  on  the  card.  I  was  able 
to  get  these  particular  figures  only  from  Mr.  Calk- 
ins, AYho  had  seen  the  exhibit  just  prior  to  the  time 
the  witness  brought  it  into  court. 

Q.  The  exhibit  is  before  you.  Mr.  Allen  testified 
in  person,  you  recall  that,  don't  you  ?  A.     Yes. 

Q.  And  the  only  docmnent  he  presented  on  this 
$250  item  was  that  check  stub,  was  it  not  ? 

A.     I  don't  recall  every  detail  of  his  testimony. 

Q.  At  this  time  are  you  able  to  tell  me,  of  your 
knowledge,  the  information  which  led  you  to  classify 
that  $250  as  a  non-identified  item*? 

A.  Yes,  we  were  not  able  to  identify  it  on  the 
duplicate  deposit  slips  for  the  year  1949. 

Q.  And  I  take  it  you  did  not  identify  it  for  1950 
either,  ])ecause  you  said  you  made  no  adjustment 
on  account  of  items  received*?  A.     No. 

Q.  You  found  no  record  in  Dr.  Kelley's  records 
anj^vhere  of  the  receipt  of  that  money,  is  that 
correct  ?  A.    Yes. 

Mr.  Maxwell:  Do  you  want  to  offer  this  in 
evidence  ? 

Mr.  Avakian:  I  would  like  to  show  it  to  the 
witness. 

Mr.  Maxwell:  I  object  to  showing  the  witness 
any  document  [438]  not  properly  identified  and 
not  in  c"\^dence. 
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Mr.  Avakian:    It  will  be  identified,  your  Honor. 

Q.  Mr.  Black,  I  am  going  to  show  you  what 
purports  to  be  a  duplicate  receipt  book,  and  ask  you 
if  that  is  one  of  the  duplicate  receipt  books  which 
the  doctor  and  Mrs.  Kelley  turned  over  to  you  and 
Mr.  Green  during  the  course  of  your  investigation? 

A.     It  appears  to  be.    May  I  refer  to  my  notes  ? 

Q.  Yes,  I  would  like  to  have  you  verify  that  for 
sure.  Mr.  Lohse  called  my  attention  to  the  fact 
that  this  is  actually  a  duplicate  deposit  book,  is 
that  correct?  A.     Duplicate  deposit  book. 

Mr.  Maxwell :  I  ask  the  document  be  marked  for 
identification. 

Mr.  Avakian :  Before  that,  may  I  make  the  state- 
ment I  believe  the  witness,  when  he  examines  it, 
will  testify  he  has  made  a  transcript  of  this. 

The  Court:    I  think  it  should  be  marked. 

Mr.  Avakain:  The  trouble  is  we  need  it  all 
through  the  trial.  May  it  he  returned  in  our  cus- 
tody during  the  course  of  the  trial,  rather  than  the 
clerk's  ? 

Mr.  Maxwell:    I  strongly  object. 

The  Court:  Let  us  mark  it  then,  Mr.  Clerk,  at 
this  time  so  you  l)oth  can  use  it.  This  is  defendant's 
Exhibit  E  and  put  a  number  after  it,  showing  it  is 
for  identification,  so  it  will  be  E-1.  [439] 

Mr.  Avakian :  For  the  record,  may  it  be  noted  on 
the  cover  of  that  duplicate  deposit  book  there  is  a 
notation,  "January  1948  to  June  1950." 

Q.  Mr.  Black,  I  will  call  your  attention  to  Ex- 
hibit 123,  which  Mr.  Green  testified  was  a  receipt 
obtained    by   yourself    and    Mr.    Green    from    Dr. 
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Kelley  Avhen  you  returned  certain  records,  and  ask 
you  if  you  find  on  that  typewritten  receipt  a  refer- 
ence to  a  dux)licate  bank  deposit  book  for  January 
1948  to  June  1950.  A.     Yes,  I  do. 

Q.  And  this  duplicate  deposit  book  which  I 
have  shown  you.  Exhibit  E-1  for  identification,  is 
the  book  which  you  had  and  which  you  returned  to 
Dr.  Kelley  on  December  17,  1953,  isn't  it? 

A.    Yes. 

Q.  Now,  calling  your  attention  to  the  page  in 
this  book  which  I  am  now  opening  for  you,  do  you 
find  a  reference  there  in  January,  1950,  under  the 
column  of  cash  to  an  item  of  Allen,  $250? 

A.    Yes. 

Q.  And  by  referring  to  the  next  page,  do  you 
find  that  the  total  of  that  check,  and  the  various 
checks  listed  with  it,  $344,  is  included  in  the  Janu- 
ary receipts? 

A.     It  is  included  in  the  figure  912. 

Q.  And  Mr.  Black,  noAV  that  I  have  called  this 
to  your  attention,  isn't  it  true  that  this  $250  Allen 
item,  which  was  the  first  item  on  Exhibit  127,  was 
included  in  Dr.  Kelley 's  income  tax  return  [440]  as 
a  part  of  the  receipts  in  January  of  1950? 

A.     That  item  was. 

Q.  And  the  check  stub  is  dated  December  28th, 
is  it  not?  A.     That  is  true. 

Q.  You  missed  the  fact,  then,  that  this  was  a 
year-end  check  which  was  included  in  next  year's 
income,  isn't  that  correct? 

A.  Yes.  As  I  said  before,  we  didn't  see  that 
check  or  stul^  until  just  now. 
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Q.  But  in  working  over  the  duplicate  ])ank  de- 
l^osit  book,  you  didn't  put  that  item  in  the  right 
place  and  use  it  in  the  right  way? 

A.     No,  that  should  have  been  an  identified  item. 

Q.  I  haven't  time  to  go  through  others.  We  mil 
defer  that  until  later,  so  I  am  not  questioning  you 
further  regarding  these  three  exhibits,  Mr.  Black. 
I  believe  you  testified  that  you  received  your  as- 
signment on  the  Kelley  matter  on  Sex)tember  22, 
1953,  is  that  correct?  A.     Yes. 

Q.     How  do  you  remember  that  date? 

A.     I  looked  that  up  on  the  assignment. 

Q.  Did  you  know  at  that  time  that  Revenue 
Agent  Green  was  working  on  the  matter? 

A.     Not  until  I  got  the  assignment. 

Q.  Did  you  almost  inmiediately  find  out  who  the 
Revenue  agent  was?  [441]  A.    Yes. 

Q.     Did  you  talk  to  him  then? 

A.  I  talked  to  him  within  the  next,  I  don't  know, 
W'ithin  the  next  couple  of  vreeks. 

Q.  When  you  talked  to  him  within  the  next 
couple  of  weeks,  did  you  discuss  any  procedure  as 
to  the  manner  in  which  you  and  he  were  going  to 
discuss  this  investigation? 

A.  No,  I  don't  recall  discussing  the  procedure 
at  all. 

Q.  Was  there  any  discussion  with  regard  to 
whether  he  was  going  to  go  ahead  on  the  work? 

A.  Yes,  I  believe  we  did  come  to  that  conclu- 
sion, we  decided  Mr.  Green  was  to  continue  with  his 
audit. 

Q.    And  then  was  it  understood  that  he  was  to 
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go  out  and  get  patient  cards  and  start  working  on 

them?  A.     I  understand  he  did  that. 

Q.     Was  that  part  of  your  discussion  with  him? 

A.     No. 

Q.     He  did  that  on  his  own,  is  that  right? 

A.     Yes. 

Q.  You  are  a  Special  Agent  for  the  Internal 
Revenue?  A.     That  is  right. 

Q.  Does  a  Special  Agent  have  a  particular  type 
of  work  he  is  supposed  to  do? 

A.,  Well,  yes,  we  work  principally  on  fraud 
cases. 

Q.  And  in  the  conduct  of  an  investigation,  do 
you,  as  Special  [442]  Agent  of  the  Internal  Reve- 
nue, have  any  joint  di^dsion  of  work  that  you  try  to 
follow? 

Mr.  Maxwell:  We  object  to  this  line  of  question- 
ing as  immaterial. 

The  Court:  The  witness  may  answer.  Objection 
overruled. 

A.  Well,  theoretically  we  do.  As  a  matter  of 
fact,  I  think  we  work  everything  together. 

Q.     Sort  of  a  hand  in  hand  proposition,  is  it? 

A.     Yes. 

Q.  You  testified,  Mr.  Black,  that  you  had  a 
conference  with  Mr.  Green,  Mr.  Lohse,  Mr.  Lyon 
and  myself,  and  it  was  stipulated  the  date  of  that 
was  June  9,  1954.    Do  you  recall  that  conference  ? 

A.     Yes,  I  do. 

Q.  Do  you  recall  the  matters  which  were  dis- 
cussed? A.     I  recall  some  matters,  yes. 
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Q.  Did  you  make  a  memorandmii  of  wliat  was 
discussed  then? 

Mr.  Maxwell:    Objected  to  as  immaterial. 

The  Court:     Objection  overruled. 

A.     Yes,  I  did. 

Q.  Have  you  referred  to  that  memorandum  to 
refresh  your  recollection  in  preparation  for  your 
testimony  here?  A.     Yes,  briefly. 

Q.     About  how  long  ago  did  you  do  that?  [443] 

A.     Oh,  sometime  within  the  last  few  weeks. 

Q.  Do  you  recall  that  shortly  after  that  confer- 
ence I  wrote  you  a  letter,  in  which  I  set  forth,  item 
by  item,  my  understanding  of  the  things  which  were 
discussed  ? 

A.     Yes,  I  recall  the  letter,  yes. 

Q.     Do  you  have  that  letter? 

A.     Not  mth  me,  not  here. 

Q.     You  didn't  answer  that  letter,  did  you? 

A.  I  don't  recall,  but  I  believe  I  answered  every 
letter  I  got  from  you. 

Q.  Do  you  recall  whether  there  was  anything 
stated  in  my  letter  with  regard  to  the  items  dis- 
cussed, whether  the  record  was  incomplete? 

A.  What  do  you  mean — whether  or  not  you  an- 
swered every  question  that  we  asked  ? 

Q.  Did  I  set  forth  in  my  letter  all  of  the  items 
which  were  discussed  and  the  items  which  were  to 
be  a  subject  of  further  information? 

A.  I  wouldn't  be  able  to  say  right  at  the  moment 
whether  you  mentioned  every  subject.  I  know  you 
did  mention  several  subjects. 
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Q.  Mr.  Black,  you  testified  on  your  direct  ex- 
amination, that  at  this  conference  on  June  9th,  you 
asked  us  for  more  information  regarding  cash  on 
hand  and  you  never  got  any.  On  what  do  you  base 
your  testimony  that  that  matter  of  cash  on  hand 
was  discussed  at  that  time*?  [444] 

A.     Just  a  recollection. 

Q.     Bo  you  have  any  notes  which  show  that? 

A.  Yv^ell,  I  don't  have  my  notes  right  here  at  the 
present  time. 

Q.  Would  you  refer  to  your  notes  and  would 
you  refer  to  the  letter  which  I  wrote  you,  setting 
forth  my  understanding  of  the  items  discussed,  and 
will  you  look  to  see  whether  you  wrote  me  in  answer 
to  that  letter  and  see  if  you  can  get  all  that  by 
tomorrow  morning? 

Mr.  Maxwell:    Your  Honor,  we  object  to  that. 

Mr.  Avakian:  I  am  entitled  to  cross  examine  on 
this  statement,  which  I  think  is  a  damaging  state- 
ment made  by  the  witness. 

Mr.  Maxwell:  You  are  entitled  to  cross  examine 
on  the  offer.  To  go  and  do  a  lot  of  research  is 
another  question  entirely. 

The  Court:  It  seems  to  me  the  purpose  of  the 
cross  examination  is  to  determine  the  credibility  of 
the  witness.  You  can  do  that  by  cross  examining 
the  witness  and  not  by  bringing  in  everything  that 
might  concern  it. 

Mr.  Avakian:  When  the  matter  was  raised  on 
direct  examination,  a  statement  was  made  that  we 
failed  to  produce  certain  information  that  was  re- 
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quested.  I  would  like  to  make  a  demand  at  this 
time  for  the  production  hj  the  government  of  the 
letter  which  I  wrote  to  Mr.  Black  on  June  14,  1954. 
I  appreciate  that  [445]  they  can  not  produce  it  this 
moment,  but  I  think  it  is  reasonable,  if  there  was 
a  communication  which  described  the  information, 
the  letter  itself  should  be  produced  here.  I  can 
produce  my  carbon  copy  of  it,  but  I  think  it  is  im- 
portant to  show  he  got  the  letter. 

The  Court:    The  demand  will  be  refused. 

Mr.  Brown:  Your  Honor,  please,  so  there  will 
be  no  question  tomorrow,  this  witness  is  not  being 
directed  to  do  the  things  Mr.  Avakian  asked  him 
to  do,  is  that  correct? 

The  Court:    That  is  the  Court's  order. 

Mr.  Avakian:  Your  Honor,  please,  may  I  ap- 
proach the  bench  with  counsel? 

(Conference    at   bench    between    Court    and 
counsel.) 

Mr.  Avakian:  I  will  ask,  your  Honor,  that  the 
carbon  copy  of  my  letter,  dated  June  14,  1954,  pur- 
porting to  be  letter  from  me  to  Mr.  Black,  be 
marked  for  identification. 

The  Court:  It  will  be  marked  Exhibit  F-1  for 
identification. 

Q.  Mr.  Black,  I  will  ask  you  to  read  that  letter, 
carbon  copy,  and  see  whether  it  refreshes  your 
recollection  or  not  as  to  whether  you  received  that 
letter  from  me,  the  original  of  that? 

A.     I  remember  receiving  the  letter,  yes,  sir. 
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Q.  And  does  the  reading  of  that  letter  refresh 
your  recollection  as  to  the  items  that  were  dis- 
cussed? A.     Yes.  [446] 

Q.  And  isn't  it  true,  Mr.  Black,  that  there  was 
no  discussion  at  that  conference  about  the  item  of 
cash  on  hand? 

A.  Reading  over  this,  I  see  no  reference  to  that 
particular  subject. 

Q.  Isn't  it  possible,  Mr.  Black,  in  testifying  that 
that  item  Avas  discussed  at  that  conference  on  June 
9th,  you  may  have  been  confused  with  items  which 
may  have  been  discussed  at  some  other  conference? 

A.  I  doubt  it,  but  there  is  always  a  possibility 
that  it  could  have  occurred  at  some  other  confer- 
ence, yes. 

Q.  Do  you  recall  that  you  testified  that  on  Feb- 
ruary 4,  1954,  there  was  a  conference  which  was 
stenographically  transcribed,  attended  by  Mr. 
Green  and  yourself,  Mr.  Lohse  and  Dr.  Kelley  and 
the  stenographer?  A.     Correct. 

Q.  And  your  testimony  on  that  matter  was  based 
on  your  memory,  was  it  ?  A.     Yes. 

Q.  You  stated  on  your  direct  examination  that 
at  that  conference  Dr.  Kelley  said  that  his  sister 
knew  of  the  currency  in  Hubbards^dlle  ? 

A.    Yes. 

Q.  And  is  it  still  3^our  testimony  that  Dr.  Kelley 
said  that  at  that  meeting  on  February  4th? 

A.    Yes.  [447] 

Q.  Are  you  quite  positive  on  that,  without  hav- 
ing to  refresh  your  recollection? 
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Mr,  Maxwell:  Counsel  has  a  Goj)y  of  that  state- 
ment. 

Mr.  Avakian:  I  want  to  be  fair  to  the  witness. 
If  he  w^oulcl  like  to  look  at  it,  I  would  be  happy  to 
have  you  produce  it.  If  he  is  sure,  wants  to  testify 
without  it,  that  is  all  right. 

Mr.  Brown :    He  has  answered  the  question  twice. 

The  Court :  Unless  you  desire  to  impeach,  I  think 
he  has  answered  the  question. 

Q.  Let  me  ask  you  this,  Mr.  Black,  isn't  it  true 
that  what  Br.  Kelley  said  about  his  sister  at  that 
time  was  this,  that  after  you  asked  him  if  anybody 
else,  other  than  his  mother  and  father  knew  about 
this  currency,  his  answer  was,  "Unless  my  sister 
knew  about  it,"  and  if  you  like,  I  will  show  you  the 
statement.    Bo  you  have  it  here  ? 

Mr.  Brown:    This  is  the  copy. 

A.     Bo  you  want  me  to  answer  that  question  now  ? 

Q.     Would  you  look  at  the  statement  first? 

A.  As  I  recall,  there  were  two  references  to  sis- 
ter in  that  statement,  one  as  you  said,  also  another 
reference  to  the  sister  under  which  he  said  she 
knew. 

Q.  I  will  call  your  attention  to  page  8  first  and 
ask  you,  after  you  have  looked  at  that  page,  if  it 
is  not  true  that  you  asked  the  doctor  if  any  other 
person  was  aware  of  the  currency  other  [448]  than 
his  father  and  mother  and  his  answer  was,  "Yes, 
my  sister  knew  about  it." 

Mr.  Maxwell:  If  this  is  an  attempt  to  impeach 
the  witness,  no  proper  foundation  has  been  laid. 
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Mr.  Avakian:  It  isn't  impeachment,  it  is  testing 
his  credibility. 

The  Court :    I  think  he  may  refresh  his  memory. 
A.     May  I  look  over  this? 

(Jury    admonished    and     afternoon    recess 
taken  at  3:00  o'clock.) 

3:15  P.M. 

Defendant  present  with  coimsel.  Presence  of 
the  jury  stipulated. 

MR.  BLACK 

resumed  the  witness  stand  on  further 

Cross  Examination 

Q.  (By  Mr.  Avakian) :  Mr.  Black,  have  you 
now  examined  the  entire  statement? 

A.     Just  partially,  not  the  entire  statement. 

Q.     Did  you  find  any  other  statement? 

A.  Yes,  on  page  8,  you  refer  to  letter  here,  says, 
"Unless  my  sister  knew  it,"  refers  to  cash.  On  page 
12  the  question  was,  "You  say  your  father  and 
mother  had  no  occasion  to  count  it  or  check  it" ;  the 
answer  that  he  gives  to  that:  "I  don't  know  of  any 
reason  why  they  should,  my  sister  knew  about  it." 

Q.  So  on  one  question  he  said,  "unless"  and 
another  he  said,  "My  sister  knew  about  it"?  [449] 

A.     That  is  correct. 

Q.  Then  you  testified  Dr.  Kelley  said  the  money 
had  been  in  the  custody  of  his  sister.  Will  you  look 
on  page  8  and  see  if  you  asked  him  that  question 
and  tell  us  what  his  answer  was? 
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Mr.  Maxwell:  I  don't  believe  the  witness'  testi- 
mony in  respect  to  custody  was  in  connection  with 
the  conference  on  February  4,  1954. 

Mr.  Avakian:  Since  I  was  not  at  any  other 
conferences,  I  don't  know  where  it  was.  Let  me 
reframe  the  question. 

Q.  At  that  February  4th  conference,  did  you 
ask  Dr.  Kelley  if  the  money  had  ever  been  in  the 
custody  of  his  sister?  A.     Yes. 

Q.     And  what  was  his  answer? 

A.  He  said  no,  she  wasn't  at  home  all  of  the 
time,  "My  sister  was  away  at  college  a  good  part 
of  the  time." 

Q.  When  you  asked  if  the  money  was  in  his  sis- 
ter's custody,  do  you  recall  now  he  said  no? 

Mr.  Maxwell:  Object  to  that;  the  answer  was 
just  read. 

The  Court:    Objection  sustained. 

Mr.  Avakian :  I  will  withdraw  the  question,  your 
Honor. 

Q.  Mr.  Black,  since  at  the  moment  at  least  we 
have  only  my  carbon  copy  of  this  letter  of  June 
14th,  I  am  going  to  get  close  to  you.  We  will  both 
try  to  keep  our  voices  up.  By  reference  to  this 
carbon  copy  again,  Exhi])it  F-1  for  identification, 
at  that  conference  on  June  9th,  did  you  ask  that 
we,  as  Dr.  Kelley's  representatives,  [450]  make  an 
analysis  of  the  business  expenses  and  check  the  rec- 
ords and  furnish  that  to  you? 

A.     I  believe  I  did. 
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Q.  Was  that  clone?  Did  Mr.  Lyon  make  such 
analysis  and  furnish  it  to  you'? 

A.     Of  the  expenses,  yes,  he  did. 

Q.  And  then  did  you  ask  that  the  work  sheet  at- 
tached to  the  taxpayer's  return,  copies  of  their  re- 
turns, be  made  available  to  you? 

A.     That  is  right. 

Q.     Was  that  done?  A.    Yes. 

Q.  Did  you  ask  for  bank  statements  and  can- 
celled checks  for  1946  and  1947  be  made  available? 

A.     I  did. 

Q.     Was  that  done?  A.    Yes. 

Q.  Did  you  ask  that  we  prepare  a  recital  of 
checks  any  person  had  for  each  year  from  1946  to 
1952  inclusive?  A.     Yes. 

Q.     Was  that  done?  A.     That  was  done. 

Q.  Did  you  ask  that  we  prepare  and  turn  over 
to  you  a  schedule  of  insurance  and  endowment  poli- 
cies, showing  dates,  amounts,  annual  premiums  and 
benefits  received  each  year?  [451] 

A.     We  asked  for  that. 

Q.     Was  that  done  ? 

A.  I  don't  think  all  of  that  was  done,  but  I  think 
he  did  furnish  as  much  as  he  could. 

Q.  Mr.  Lyon  worked  up  all  of  that  and  I  believe 
has  turned  it  over  to  you? 

A.     He  worked  on  the  figures,  yes. 

Q.  And  I  stated  in  my  letter  the  policies  would 
be  available  to  you,  is  that  right? 

A.     That  is  what  your  letter  states,  yes. 

Q.     And  you  asked  that  we  prepare  and  turn 
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over  to  you  schedule  showing  the  date  the  airxolane 

purchases  were  made?  A.     Yes. 

Q.     Was  that  prepared  and  turned  over  to  you? 

A.     Yes,  I  believe  it  was. 

Q.  Did  you  ask,  on  the  June  9,  1954,  conference, 
that  we  give  you  information  regarding  stocks 
owned  by  Dr.  Kelley  in  the  Federal  Gas  &  Water 
Company?  A.     Yes,  we  did. 

Q.  Did  I  furnish  you  that  information  in  this 
letter  of  June  14th? 

A.  Yes,  you  stated  the  information  which  you 
received  from  Dr.  Kelley. 

Q.  Did  you  ask  at  that  conference  for  us  to  let 
you  know  whether  or  not  Dr.  Kelley  had  engaged 
in  private  medical  practice  [452]  while  serving  in 
the  army?  A.     Yes. 

Q.  Did  I  give  you  that  information  in  this 
letter?  A.     Yes. 

Q.  Did  you  ask  us  to  try  to  get  information  to 
you,  regarding  the  amount  of  pending  deposit  in 
account  No.  7923  at  the  National  Bank  of  Hamilton 
in  Hamilton,  New  York? 

A.  I  don't  recall  whether  that  question  was  at 
the  conference  or  during  telephone  conversation 
between  myself  and  Mr.  Avakian  shortly  after  the 
conference.    It  was  on  one  of  those  two  occasions. 

Q.  Did  my  letter  of  June  14th  set  forth  what 
we  understood  Dr.  Kelley 's  impression  to  be  regard- 
ing that  account  and  state  Mr.  Lyon  would  try  to 
develop  further  details  for  you? 

A.     That  is  correct. 
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Q.     Was  that  done  ?  A.     Yes,  that  was  done. 

Q.  And  at  that  date  did  you  raise  the  question 
of  whether  Dr.  Kelley's  patient  cards  would  be 
made  available  again?  A.     Yes. 

Q.  Did  I  state  in  my  letter  of  June  14th  I  would 
like  to  defer  that  matter  until  we  had  made  a  full 
analysis  of  that,  and  if  we  did  turn  them  over  to 
you,  we  wanted  to  have  some  understanding  which 
w^ould  avoid  injury  to  Dr.  Kelley's  patients,  due  to 
large  scale  circularizing  of  his  patients  ?  [453] 

A.    Yes. 

Q.  And  at  that  conference  did  you  ask  whether 
we  would  be  willing  to  have  Dr.  Kelley  sign  the 
typewritten  transcriiDtion  of  the  question-answer 
statement  which  was  taken  Fe]:)ruary  4,  1954,  with 
he  and  Mr.  Lohse?  A.     Yes. 

Q.  And  in  my  letter  did  I  state  we  would  like 
to  defer  that  until  the  accounting  work  had  been 
completed  by  Mr.  Lyon?  A.    Yes. 

Q.  Do  you  recall  some  months  later,  after  you 
had  been  transferred  back  to  San  Francisco,  I 
talked  to  you  on  the  telephone  and  asked  you 
whether  we  should  make  arrangements  to  get  to- 
gether to  have  Dr.  Kelley  sign  the  statement? 

A.  I  recall  a  telephone  call  from  you  in  San 
Francisco.  I  don't  recall  that  we  made  any  ar- 
rangements to  get  together. 

Q.  That  is  right.  I  am  just  asking  if  you  re- 
call the  conversation  in  which  I  asked  you  whether 
w^e  should  make  arrangements. 

A.     That  I  do  not  recall  at  the  moment. 
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Q.  You  recall  the  matter  was  discussed  in  some 
form  or  another  *? 

A.  As  I  say,  I  don't  recall  whether  you  sug- 
gested we  get  together  or  not.  The  only  thing  I 
remember  at  the  moment  was  I  had  been  trans- 
ferred to  San  Francisco.  I  can't  tell  you  any  more 
about  that  conversation  right  at  the  moment. 

Q.  Do  you  recall,  Mr.  Black,  that  I  stated  to 
you 

Mr.  Maxwell :  That  has  been  asked  and  answered, 
I  believe.  [454] 

The  Court:  He  can't  recall  any  more  of  that 
conversation. 

Mr.  Avakian:  I  w^ould  like  to  refresh  him  on  it, 
your  Honor. 

Q.  Do  you  recall  I  stated  to  you,  since  you  and 
I  were  both  in  San  Francisco  and  Dr.  Kelley  was 
in  Nevada,  that  it  might  take  some  time  to  try  to 
arrange  for  all  three  of  us  to  be  in  one  place  at 
the  same  time  and  you  answered,  "Well,  send  your 
report  on"  and  it  really  wasn't  too  important  any 
more  whether  he  signed  or  not. 

A.     I  really  don't  recall  the  first  part  of  that. 

Q.     Do  you  recall  the  last  part? 

A.     I  believe  I  did  tell  you  I  sent  my  report  in. 

Q.  Do  you  recall,  Mr.  Black,  anything  else  that 
you  asked  us  to  provide  at  that  conference  on  June 
9,  1954  in  Reno,  otlier  than  the  items  which  we 
have  just  mentioned? 

A.  Well,  as  I  said  before,  I  was  under  the  im- 
pression we  had  asked  for  additional  details  regard- 
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ing  cash  on  hand.     Without  referring  to  my  own 
notes  on  it,  against  your  letter,  I  would  say  it  is 
possible  that  that  particular  request  was  made  since 
the  letter  came. 

Mr.  Avakian:  May  I  ask  permission,  at  the  con- 
venience of  the  clerk,  some  time  or  other  a  copy  be 
made,  at  our  expense,  of  Exhibit  F(l)  for  identifi- 
cation, for  our  file?  [455] 

The  Court:  The  Court  will  direct  a  copy  be 
made  for  Mr.  Avakian. 

Mr.  Maxwell :  May  I,  at  this  time,  ask  that  copy 
of  the  statement  be  marked  for  identification,  which 
was  used  to  refresh  the  witness'  recollection  on  the 
questions  ? 

Mr.  Avakian:  We  again  need  these  documents 
during  the  trial.  May  I  suggest  that  the  original 
typewritten  copy,  which  I  am  sure  Mr.  Maxwell 
has,  he  marked  for  identification  if  he  desires  to 
have  it  done? 

Mr.  Maxwell:  I  would  like  to  have  the  docu- 
ment marked  used  to  refresh  the  witness'  recol- 
lection. 

The  Court:    It  may  be  marked  for  identification. 

That  will  be  defendant's  G-1  for  identification. 

Q.  You  testified  that  your  recollection  was  that 
at  this  conference  on  February  4,  1954,  which  was 
stenographically  transcribed.  Dr.  Kelley  told  you 
that  all  of  his  bank  accounts  liad  l)0(^n  listed  on 
the  net  worth  statements  which  are  in  evidence 
here  as  Exhibit  121.  Did  I  understand  your  testi- 
mony correctly  in  that  record?    Is  that  your  testi- 
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mony  ?  A.     Yes. 

Q.  I  will  ask  you  to  look  at  Exhibit  G-1  and  tell 
me  what  Dr.  Kelley's  words  actually  were'? 

Mi\  Maxwell :  I  believe  that  will  l^e  reading  from 
a  document  not  in  evidence. 

Q.  Does  that  refresh  your  recollection  as  to  what 
Dr.  Kelley  [456]  told  you? 

A.  It  says  here,  "I  am  almost  positive  that  I 
listed  on  the  net  worth  statement.  Remember  that 
is  to  the  ]3est  of  my  memory." 

Q.  In  all  these  conferences,  Mr.  Black,  you  were 
asking  Dr.  Kelley  questions,  did  you  give  him  a 
list  of  items  you  wanted  to  question  him  about,  so 
he  could  try  to  gather  the  information,  or  did  you 
just  call  him  in  and  start  putting  the  questions  to 
him*? 

A.     We  didn't  give  him  a  list  of  questions. 

Q.  The  other  conversations  with  him  were  not 
stenographicaily  transcribed,  is  that  correct? 

A.     That  is  correct. 

Q.  In  all  of  these  conversations,  when  you  say 
he  said  this  or  that,  isn't  it  true  he  was  testifying, 
or  stating  to  you  at  that  time,  that  he  thought  it 
was  this  way,  or  to  the  best  of  his  memory  it  was 
that  way? 

A.  I  believe  that  if  he  used  that  expression,  I 
would  have  that  in  my  notes. 

Q.  From  your  recollection  you  don't  remember 
that  he  had  said  this,  during  the  questioning,  to 
the  best  of  his  memory  they  were  all  listed,  you 
don't  recall  about  that,  do  you? 
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A.  There  may  be  some  other  questions  here,  I 
don't  know  whether  there  is  or  not. 

Q.  Possibly  there  is.  We  will  not  take  the  time 
to  look  at  it  [457]  now,  but  you  can  look  for  it  later 
on.  I  am  sure  your  counsel  will  give  you  the 
original.  You  also  testified  that  in  February,  1954, 
Dr.  Kelley  told  you  that  he  maintained  the  medical 
records  himself  and  took  them  home.  Do  you  recall, 
Mr.  Black,  in  your  various  discussions  with  Dr. 
Kelley,  whether  he  told  you  that  at  one  i)eriod  he 
foUow^ed  the  practice  of  keeping  the  medical  rec- 
ords at  home  because  he  didn't  have  a  secretary  at 
the  office,  and  other  periods,  when  he  had  a  secre- 
tary at  the  office,  some  of  the  work  w^as  done  there  ? 

A.  I  don't  recall  that.  As  I  recall,  he  said  that 
the  records  were  kept  at  the  office  except  for  filing 
and  they  were  taken  home  for  a  period  of  a  week  or 
two. 

Q.  What  did  Dr.  Kelley  tell  you  at  that  confer- 
ence, if  3^ou  can  remember,  as  to  who  prepared  the 
tax  returns  ?  A.     This  was  in  February,  1954  ? 

Q.    Yes. 

A.  He  said  he  and  his  wife  prepared  the  re- 
turns and  prepared  them  from  deposit  slips  and 
work  sheets. 

Q.  He  also  said,  did  he  not,  in  connection  with 
that  answer,  that  Mrs.  Kelley  did  99  per  cent  of  the 
work  ? 

A.  Yes,  he  did.  He  said  Mrs.  Kelley  did  most 
of  the  Avork,  99  per  cent  of  the  work  on  the  returns. 
I  l3elieve  he  also  said — I  don't  know  whether  refer- 
ring to  returns  or  deposit  slips— but  he  said  that 
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he  checked  the  figures. 

Q.  And  he  told  you,  did  he  not,  in  these  various 
conferences  [458]  you  had  with  him,  that  the  reason 
why  certain  assets  were  carried  in  the  names  of  his 
brother  and  sister  and  mother  until  1950  was  that 
he  was  having  financial  difficulties  with  his  first 
wife '? 

A.  That  was  ])rought  out  in  one  of  these  conver- 
sations. 

Q.  He  told  you  that  right  from  the  beginning, 
didn't  he?  A.     I  believe  he  did. 

Q.  And  isn't  it  a  fact  that  you  found,  in  your 
investigation,  that  in  1950,  after  he  had  reached  a 
final  settlement  of  his  financial  difficulties  with  his 
first  wife,  that  these  various  assets,  which  had  been 
carried  up  to  that  time  in  the  name  of  his  brother 
and  sister  and  mother,  were  transferred  in  his  own 
name? 

Mr.  Maxwell:    Objected  to  as  hearsay. 

The  Court:  If  the  witness  knows  if  they  were, 
it  is  not  hearsay.    You  may  answer. 

A.  The  amounts  were  transferred  into  Dr.  Kel- 
ley's  name,  I  am  not  sure  in  1950  or  possibly  1951. 

Mr.  Maxwell :  I  am  going  to  ask  that  be  stricken 
as  hearsay. 

Mr.  Avakian :    It  is  in  evidence. 

Mr.  Maxwell:  The  quitclaim  deed  can  speak  for 
itself.  This  witness'  testimony  is  precisely  the  same 
thing  counsel  objected  to  on  direct  examination. 

The  Court:  The  deed  speaks  for  itself  and  is 
in  evidence.  [459] 

Q.     I  will  show  you  plaintiff's  Exhibit  59,  which 
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is  a  certified  copy  of  a  quitclaim  deed  from  Win- 
field  O.  Kelley  and  Cora  R.  Kelley  to  Wayne  P. 
and  Lois  Kays  Kelley,  shown  recorded  on  April  17, 
1950,  and  I  will  ask  you  if  you  can  tell  us  whether 
that  represents  the  deed  on  Dr.  Kelley's  house? 

Mr.  Maxwell:  It  has  been  read  in  evidence  and 
read  to  the  jury. 

Q.  Did  you  examine  fully  that  particular  docu- 
ment, or  the  original,  on  file  in  the  recorder's  office, 
in  connection  with  your  investigation?        A.    Yes. 

Q.  Are  you  satisfied  that  is  the  deed  on  Dr.  and 
Mrs.  Kelley's  house?  A.     Yes. 

Q.  Did  you  also  make  an  investigation  as  to 
what  happened  to  the  bank  accounts  that  were  car- 
ried in  the  names  of  Dr.  Kelley's  sister  and  brother 
and  mother?  A.     We  did,  yes. 

Q.  And  did  your  investigation  show  to  you  that 
in  1950  those  funds  were  transferred  into  Dr.  Kel- 
ley's name  ? 

A.  Without  having  those  bank  accounts,  I 
couldn't  give  you  the  date.  I  would  say  approxi- 
mately 1950  and  I  am  not  sure  about  the  account  in 
Phyllis  Kelley's  name  in  Reno,  whether  that  was 
closed  in  1950  or  1952.  [460] 

Q.  I  think  the  records  are  here.  I  won't  take 
time  to  look  them  up  now  And,  incidentally,  there 
has  been  e^ddence  here  of  Dr.  Kelley  depositing  55 
thousand  dollars  in  currency  with  a  broker  to  pur- 
chase stock  in  June  of  1950.  Did  you  hear  that 
testimony  ?  A.     Yes. 

Q.     You  kncnv  of  that  during  the  course  of  your 
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investigation,  did  yon  not?  A.    Yes. 

Q.  Did  yon  also  make  an  investigation  to  de- 
termine the  date  on  which  the  action,  whicli  Dr. 
Kelley's  first  wife  had  filed  against  him  in  Nevada, 
was  finally  disposed  and  settled? 

A.  Again  we  would  have  those  records  in  the 
files,  yes. 

Q.  Isn't  it  true,  Mr.  Black,  that  it  was  shortly 
after  that  litigation  was  settled  that  the  55  thousand 
dollars  in  currency  was  dej)osited  with  the  broker 
for  stock?  A.     I  can't  say  the  date. 

Q.  I  will  show  you  i)laintiff's  Exhibit  125,  Sat- 
isfaction of  Judgment,  showing  it  was  filed  May 
16,  1950.  Did  you  examine  that  document  in  the 
course  of  your  investigation? 

A.     I  have  seen  this  before,  yes. 

(J.  And  you  know,  do  you  not,  it  was  in  June, 
1950  the  55  thousand  dollars  was  deposited  with  the 
broker  in  currency? 

Mr.  Maxwell:  Objected  to  as  calling  for  hearsay. 
It  is  in  the  record.  [461] 

Q.  I  call  your  attention  to  Exhibit  26  for  iden- 
tification, which  appears  to  include  some  bank  de- 
posits slips  of  Wilson,  Johnson  &  Higgins.  Will 
you  examine  the  first  amoimt  and  date? 

Mr.  Maxwell :  I  will  stipulate  counsel  is  entitled 
to  read  any  these  exhibits  to  the  jury  at  any  time. 
No  need  to  keep  this  witness  on  the  stand. 

The  Court:  That  is  true.  This  is  cross-examina- 
tion. 
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A.  This  deposit  slip  is  dated  June  21,  1950  in 
amount  55  thousand  dollars  in  currency,  plus  other 
amounts. 

Q.  You  had  examined  that  in  the  course  of  your 
investigation  too,  had  you  nof?  A.    We  had. 

Q.  You  testified,  Mr.  Black,  that  when  you  and 
Mr.  Green  had  Dr.  Kelley 's  patient  cards  in  1953, 
you  transcribed  information  only  from  those  cards 
on  which  you  found  a  record  of  payments  made  in 
the  years  1948  to  1952,  is  that  correct? 

A.     Only  those  years,  yes  sir. 

Q.  Did  you,  on  various  cards,  have  difficulty  in 
determining  the  year  of  payment? 

A.    Yes,  on  some  cards  we  had  some  difficulty. 

Q.  In  other  words,  you  could  find  the  month  and 
date,  but  the  year  would  be  hard  to  determine,  is 
that  right? 

A.  Yes,  that  is  correct  in  some  cases,  but  we  were 
able  to  determine  by  preceding  and  subsequent  entry. 

Q.     In  all  instances  you  couldn't  do  that?  [462] 

A.  I  believe  there  were  some  instances  that  we 
couldn't  tell  that. 

Q.  Do  these  cards  have  both  medical  and  finan- 
cal  information  on  the  same  card  ?  A.    Yes. 

Q.  And  were  many  of  these  cards  "SAnLitten  in  a 
small  hand  mth  closely  packed  writing? 

A.     I  believe  that  is  correct. 

Q.     Typical  doctor's  scribbling? 

Mr.  Brown:  We  object  to  that.  He  can't  testify 
how  a  doctor  scribbles  it.  I  think  that  is  testimony 
of  Mr.  Avakian.  I  realize  he  should  have  wide  lati- 
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tilde,  but  the  testimony  of  the  witness  is  saying  lit- 
tle and  Mr.  Avakian  is  saying  a  lot. 

Q.  Mr.  Black,  the  records  which  you  used  in  try- 
ing to  identify  the  income  that  was  reported  on 
returns  consisted  of  what? 

A.  There  was  the  duplicate  slips.  Records  we 
used  are  transcriptions.  We  also  used  the  receipt 
books,  those  that  were  available.  In  some  cases  it 
was  necessary  to  refer  to  the  records  of  collection 
agency  to  identify  the  particular  basis  for  payment 
and  in  some  cases,  where  we  would  have  a  record 
of  income,  which  w^as  otherwise  unidentified,  we 
were  able  to  identify  that  hy  the  patient  himself 
who  signed  a  check  and  identified  it  in  that  way. 

Q.  You  testified  that  Dr.  Kelley  told  you  that 
he  had  a  mortgage  on  his  Ford  automobile  and 
that  you  made  an  inquiry  about  [463]  that? 

A.    Yes,  that  is  right. 

Q.  Where  did  you  search  for  the  record  of  that 
mortgage  ? 

A.  The  Ford  Agency,  Richardson-Lovelock.  I 
assumed  at  the  time  he  had  merely  bought  the  car 
on  credit.  We  found  that  that  was  not  the  case.  T 
believe  we  also  looked  over  title  mortgages  at  the 
court  house  in  Reno. 

Q.    Where  else  did  you  look? 

A.     That  was  all,  I  believe. 

Q.  Did  you  look  for  title  mortgages  in  Carson 
City?  A.     No. 

Q.  Did  it  occur  to  you  that  title  mortgages  on 
automobiles  might  be  recorded  in  Carson  City,  at 
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the  State  capitol  ?  A.     They  might  be  recorded. 

Q.     I  take  it  that  didn't  occur  to  you? 

A.  If  it  was  in  Reno,  it  would  be  recorded  there. 
It  could  be  recorded  in  Alaska,  so  far  as  I  was  con- 
concerned. 

Q.  You  didn't  want  to  make  a  trip  there.  Did 
you  check,  by  any  chance,  the  First  National  Bank, 
First  &  Virginia  Branch,  in  Reno? 

A.  I  believe  we  asked  the  bank  for  all  their  rec- 
ords pertaining  to  Dr.  Kelley. 

Q.  Did  you  ask  them  if  they  had  any  title  mort- 
gage at  any  time  on  any  automobile  belonging  to 
Dr.  Kelley? 

A.  Well,  I  checked  the  records  of  the  [464]  bank. 
I  don't  recall  going  to  the  bank  about  Dr.  Kelley. 
That  is  the  usual  procedure. 

Q.  You  just  overlooked  mentioning  it  when  I 
asked  you  to  state  where  you  had  looked,  is  that  it  ? 

A.    Yes. 

Q.  During  the  course  of  your  investigation  of 
this  case,  did  you  ever  say  to  Dr.  Kelley:  "Doctor, 
there  are  some  indications  here  that  fees  paid  to 
you  by  these  particular  patients  were  not  recorded. 
Can  you  help  us  find  out  whether  they  were  or  not, 
or  give  us  any  explanation?" 

Mr.  Maxwell:     Objected  to  as  argumentative. 

The  Court:     Objection  sustained. 

Q.  Did  you  over  discuss  specific  patient  cards 
with  regard  to  financial  information  with  Dr.  Kel- 
ley? A.    We  discussed  Mr.  Green's  card. 

Q.     That  is  the  only  one?  A.    Yes. 
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Q.  When  was  it  that  you  discussed  Mr.  Green's 
card? 

A.  That  was  the  day  in  the  doctor's  office,  the 
first  time  I  seen  Dr.  Kelley,  November  6th. 

Q.  This  was  after  Mr.  Green  had  taken  the  first 
batch  of  patient  cards  and  then  you  were  returning 
them  together?  A.     That  is  correct. 

Q.  He  took  them  alone  the  first  time — at  least, 
you  weren't  with  him? 

A.     I  wasn't  with  him  when  he  picked  them  u]3. 

Q.  Do  you  remember  what  your  discussion  with 
the  doctor  was  on  Mr.  Green's  patient  card  ? 

A.  As  I  recall,  we  asked  him  if  all  his  cards 
were  there  and  whether  or  not  he  destroyed  or  dis- 
carded any,  and  he  told  us  he  destroyed  or  discarded 
certain  cards  that  he  referred  to  as  ''no  goods". 
Then  we  asked  him  specifically  where  Mr.  Green's 
card  was,  and  he  replied  that,  "If  it  isn't  in  the  file, 
it  must  have  been  misplaced." 

Q.  Was  there  any  further  discussion  about  Mr. 
Green's  card? 

A.     I  don't  recall  any  about  Mr.  Green's  card. 

Q.  With  regard  to  these  cards  he  said  he  dis- 
carded, so-called  ''no  goods",  isn't  it  a  fact  what 
he  told  you  about  this  was  that  from  time  to  time  he 
cleaned  out  his  files  by  discarding  cards  on  patients 
whom  he  was  sure  would  never  be  coming  back 
again  for  any  reason? 

Mr.  Maxwell:  Objected  to  as  argumentative  and 
an  attempt  by  counsel  to  testify. 

The  Court:    Objection  sustained. 
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Q.  Then  will  you  tell  us  what  Dr.  Kelley  told 
you? 

Mr.  Maxwell:  Objected  to  as  asked  and  answered. 

The  Court:    Objection  sustained. 

Mr.  Avakian:  I  don't  believe  that  was  asked  on 
cross-examination.  I  think  that  is  all,  except  to 
cross-examine  on  Exhibits  127  and  130. 

Mr.  Maxwell :  May  I  defer  re-direct  until  [466] 
after  counsel  has  completed? 

The  Court:  I  think  that  will  save  from  duplica- 
ting. 

(Jury  admonished  and  recess  taken  at  4:05 
P.M.) 

Thursday,  April  5,  1956.-10:00  A.M. 

Defendant  present  with  counsel.  Presence  of  the 
jury  stipulated. 

MR.  BLACK 
resumed  the  witness  stand. 

Mr.  Maxwell:  May  it  please  the  Court,  before 
counsel  begins  his  cross-examination,  Mr.  Black  ran 
some  tapes  last  night,  I  believe,  on  documents  127(a) 
and  130(a)  in  evidence  and  I  would  like  to  put  in 
the  record  the  correction  on  the  totals  at  this  time, 
if  I  may. 

The  Court :    You  may  reopen  for  that  purpose. 

Direct  Examination 

Q.  (By  Mr.  Maxwell) :  Mr.  Black,  you  have 
that  information  with  you? 

A.  Yes,  I  made  a  note  of  it  on  the  bottom  of  the 
exhibits. 
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Q.  You  had  better  x^oint  those  notes  on  it.  You 
shouldn't  make  any  marks  on  the  exhibit  after  it 
goes  in  evidence.  That  is  127(a). 

A.     These  are  the  correct  figures  at  the  bottom. 

Q.  On  the  last  page  of  each  exhibit,  is  that 
right?  A.     That  is  right. 

Q.    And  which  is  dated  4-4-56? 

A.     That  is  right.  [467] 

Q.  Can  you  give  me  the  corrected  totals  in  these 
various  columns? 

A.     For  the  year  under  the  stipulations  column — 

Q.    $1350.00? 

A.  That  is  correct.  The  next  column,  testimony, 
total  is  $3211. 

Q.     That  is  $50  off. 

A.  Under  the  patient  card  column  for  that  year 
total  $7580. 

Q.     All  right,  continue. 

A.  And  the  fees  identified  column,  $1117  and 
under  the  fees  not  identified  colimm,  $9,472.50.  For 
the  year  1950  we  did  not  change  any  totals  on  the 
first  column. 

Q.    Will  you  give  the  totals? 

A.  Under  the  stipulation  column  $1760;  under 
the  testimony  column,  $5553;  patient  card  column, 
$14,940.50 ;  under  the  fees  identified  column  $5062 ; 
under  fees  not  identified  column,  $14,880.50.  For 
the  year  1951,  under  stipulations  cohmm,  $2,981. 

Q.     That  is  the  same  figure  ? 

A.    I  guess  that  is.  Under  patient  cohmm,  $15,- 
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247.85 ;  imder  fees  identified  column,  $5,559.04 ;  fees 

not  identified  column,  $13,430.31. 

Q.     There  was  no  additional  figure  for  that  year? 

A.     There  was  not,  in  this  exhibit. 

Q.    All  right,  1952  then?  [468] 

A.  First  column  remains  $16,666.50;  testimony 
column,  $2948;  patient  card  colimm,  $8102.25,  and 
the  fees  identified  column,  $5693.13  and  the  fees  not 
identified,  $4552. 

Mr.  Maxwell :    Thank  you,  Mr.  Black. 

Cross  Examination 

Q.  (By  Mr.  Avakian)  :  Mr.  Black,  do  the  cor- 
rection of  the  errors  which  you  discovered  last  night 
result  from  errors  in  addition,  or  were  there 
changes  in  the  figures  on  the  exhibit,  or  both  ? 

A.  Both,  there  were  changes  on  the  page  and  in 
addition.  I  had  to  have  some  help  with  this  and  I 
think  there  were  two  or  three  changes  on  the  sheets. 
Thereafter  I  didn't  make  any  further  changes. 

Q.  In  other  words,  some  one  who  was  helping 
you  actually  changed  the  figures  on  the  exhibits 
themselves  ? 

A.  I  believe  the  figures  were  added  rather  than 
changed. 

Q.     Can  you  tell  us  those  items? 

A.  Mrs.  Freda  Cooper  in  1949,  final  figure  of 
$5.  That  would  be  in  the  last  column.  I  don't  thinlv 
that  was  in  there  originally.  For  the  same  ]:)erson, 
1950,  $13.50,  I  believe  is  addition;  I  don't  believe  in 
there  originally. 
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Q.     In  which  cohimn,  Mr.  Black? 

A.  That  is  Mrs.  Freda  Cooper  entry,  in  the  pa- 
tient colnmn  and  fees  not  identified  coliunn. 

Q.     Thirteen  dollars? 

A.  Thirteen  fifty.  For  the  year  1949,  [469]  also 
patient  card  column  and  fees  not  identified  column. 
I  have  a  note  here  there  is  also  an  addition  in  the 
identified  column  for  the  year  1952.  I  don't  have 
the  name  here  for  that. 

Q.     What  was  the  amount  of  that? 

A.     Ten  dollars. 

Q.     You  don't  know  what  patient  that  was? 

A.     No,  I  don't. 

Q.  These  are  the  only  changes  that  were  made 
on  the  face  of  the  exhibits  themselves,  is  that  right, 
Mr.  Black?  A.     That  is  right. 

Q.  And  these  changes  are  included  in  the  revised 
totals,  is  that  right?  A.    Yes. 

Q.  Were  there  other  errors  found,  which  were 
not  entered  on  the  exhibits?  You  said  before  you 
discovered  it  some  one  was  helping  you  to  enter 
these. 

A.  I  didn't  say  there  were  errors.  We  didn't  in- 
clude all  the  items  on  the  list.  Sometimes  items  were 
left  ofe. 

Q.  In  other  words,  in  checking  last  night  you 
found  you  rexhibits  were  incomplete  with  respect  to 
some  small  items? 

A.  Well,  we  didn't  attempt  to  put  in  the  small 
items. 

Q.     Who  did  this  checking  of  the  exhibits  and 
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the  finding  of  the  correct  amoimts  and  correction  of 

your  additions? 

A.  I  did  some  of  it  myself.  Mr.  William  Beach, 
who  is  with  the  Internal  Revenue  Service,  and  Mr. 
Sam  Beardsley.  [470] 

Q.     There  were  three  of  you,  in  other  words? 

A.    Yes. 

Q.  And  then  after  you  had  made  your  examin- 
ation, these  exhibits  were  then  delivered  to  Mr. 
Maxwell  last  night,  is  that  right  ?  A.    Yes. 

Q.  l^et  me  ask  you  a  few  general  questions  re- 
garding these  exhibits.  You  refer  to  the  exhibits 
and  I  mil  refer  to  the  blackboard.  Would  you  tell 
us  the  nature  of  the  entries  which  you  entered  in 
the  column  designated  as  stipulations'? 

A.  Those  were  the  figures  that  I  took  from  my 
notes,  the  information  from  stipulates  that  had  been 
offered. 

Q.  In  other  words,  as  to  people  to  whom  it  was 
stipulated  if  they  appeared  they  would  testify  to 
such  and  such  an  effect,  you  made  notes  of  what 
their  testimony  would  be  if  called,  and  those  notes 
were  the  basis  for  the  amounts  entered  in  the  stip- 
ulations coliunn,  is  that  right?  A.    Yes. 

Q.  What  did  you  enter  in  the  testimony  column, 
what  was  the  nature  of  the  entries? 

A.  That  was  notes  I  took  heretofore  on  the  testi- 
mony of  \vitnesses,  with  two  exceptions,  when  I  was 
out  of  the  court  for  a  few  minutes  and  got  the  infor- 
mation from  notes  taken  by  Mr.  Calkins  and  Mr. 
Green. 


United  States  of  America  439 

(Testimony  of  Rol^ert  Black.) 

Q.  So  that  the  stipulations  column  represents 
people  not  here  [471]  personally,  as  to  whom  stip- 
ulations as  to  what  they  Avould  testify  have  been 
entered,  and  the  testimony  column  represents  people 
actually  here  as  witnesses?  A.     That  is  right. 

Q.  What  did  you  enter  in  the  column  under  the 
patient  card  here,  pc? 

A.  That  was  information  that  was  applicable  if 
the  column  wasn't  intended  to  be  complete.  We 
made  an  entry  in  that  column  only  when  there  was  a 
specific  reason  for  it.  ''Px"  in  that  column  doesn't 
mean  that  there  is  no  patient  card.  When  we  had 
some  information  regarding  stipulation  or  the  testi- 
mony, there  is  also  some  reason  for  making  entry 
in  the  patient  card  column,  we  did  that. 

Q.  What  was  the  basis  on  which  you  decided 
whether  to  make  an  entry  in  that  column  or  not  ? 

A.  In  some  cases  the  stipulation  also  referred  to 
the  fact  that  the  doctor's  records  had  the  same  fig- 
ures and  the  doctor's  records  reflected  the  same 
income. 

Q.  In  those  instances  you  entered  in  the  patient 
card  column?  A.     Generally  we  did. 

Q.     That  was  your  intent,  at  least  ? 

A.     That  was  our  intent. 

Q.  Is  that  the  only  type  of  entry  which  you 
made  under  the  patient  card  column? 

A.  No,  generally  the  purpose  of  making  entry 
under  the  patient  [472]  card  column  was  when  we 
had  no  information  from  witnesses  or  stipulations. 
In  that  case  we  picked  up  the  amount  that  was 
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sho^vn  on  our  transcript  of  the  patient  cards. 

Q.  This  second  category  then  relates  to  patients 
who  were  neither  joresent  as  witnesses  or  covered  by 
stipulation,  and  in  those  instances  you  used  your 
transcriiDt  of  Dr.  Kelley 's  patient  cards  to  enter  the 
amount  in  the  patient  card  column,  is  that  right? 

A.    Yes. 

Q.  Is  your  transcript  of  those  things  available 
here  ?  A.    Yes. 

Q.    Do  you  have  it  with  youl 

A.     Yes,  I  do. 

Q.  Were  there  any  other  types  of  entry  you 
made  in  the  x:)atient  card  column? 

A.  I  notice  here  I  have  in  some  cases  a  memo- 
randum entry  in  brackets  v\diich  was  amount  re- 
flected on  our  patient  card  transcript,  even  though 
we  did  have  testimony  of  the  particular  witness. 

Q.  What  was  the  basis  for  deciding  to  include 
those? 

A.  It  was  really  a  reference  for  my  own  use.  It 
has  no  bearing  on  the  column  fees  not  identified, 
because  in  that  particular  instance  we  used  the  tes- 
timony of  the  witness. 

Q.  iSTow  with  respect  to  witnesses  who  were  cov- 
ered by  either  stipulation  or  testimony  colunm,  can 
you  tell  us,  Mr.  Black,  [473]  whether  there  are 
many  instances  in  which  your  transcript  of  the  pa- 
tient card  shows  that  the  amoimts  are  substantially 
the  same  amounts  covered  hy  tlie  stipulation  or  tes- 
timony that  were  on  the  patient  card,  but  you  had 
not  entered  that  on  the  exhibit? 
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Mr.  Maxwell:  Objected  to — calls  for  speculation 
of  the  witness,  particularly  the  use  of  the  word 
^^many."  If  counsel  would  state  specific  instances, 
that  is  satisfactory,  but  to  characterize  it  as  "many" 
instances,  we  object. 

Mr.  Avakian :    Let  me  rephrase  it. 

Q.  You  testified,  where  there  was  either  testi- 
mony of  a  witness  or  stipulation  as  to  testimony,  as 
to  amounts  paid,  if  at  that  time  we  had  not  reached 
a  stipulation  in  court  that  those  amounts  were 
sho^vn  on  the  patient  card,  that  you  entered  in  the 
patient  card  colnmn  that  amount?  Did  I  understand 
you  correctly  on  that  1  A.     Yes. 

Q.  Now  my  question  is  this — did  your  transcript 
of  the  patient  cards  indicate  that  in  instances  where 
there  was  a  stipulation  or  testimony  as  to  the 
amounts  paid,  without  any  stipulation  in  court  as  to 
what  the  patient  card  showed,  that  nevertheless  the 
patient  card  did  show  the  amount  stipulated  or  tes- 
tified to? 

A.  If  I  understand  the  question,  you  would  like 
to  know  in  instances  where  we  picked  up  the  infor- 
mation from  the  stipulation  and  testimony  and 
there  was  no  reference  to  the  patient  card,  you 
would  like  to  know  whether  our  transcript  of  the 
patient  [474]  cards  shows  the  same  amount? 

Q.     Yes,  that  is  right. 

A.  That  I  don't  know.  It  would  take  quite  a  bit 
of  time. 

Q.     What  I  am  trying  to  get  at — is  your  exhibit 
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intended  to  imx)ly  to  the  jury  that  if  you  had  no 

entry  on  the  patient  card 

Mr.  Maxwell:  Objected  to  as  argimientative.  The 
exhibit  speaks  for  itself. 

The  Court:    Objection  sustained. 

Q.  Does  the  absence  of  any  entry  in  the  patient 
card  column  mean  that  you  found  no  entry  in  your 
transcrix)t  of  the  patient  card  for  that  year  ? 

A.  It  doesn't  mean  that.  We  didn't  make  any 
attempt  to  tie  in  the  patient  card  with  these  other 
entries  if  we  were  using  the  other  information. 

Q.  If  we  may  then  come  down  to  the  other  fig- 
ures— take  1949  as  an  example,  the  total  that  you 
have  for  the  patient  card  column  is  $7590.  Does  that 
represent  total  amount  of  fees  shown  on  the  pa- 
tient card,  according  to  your  transcript  of  the  pa- 
tient cards  ? 

A.     That  figure  really  does  not  mean  a  thing. 

Q.  Now  on  this  column,  would  you  read  the 
heading  on  the  exhibit  here? 

A.     Fees  identified  on  return. 

Q.  What  do  the  entries  in  that  column  repre- 
sent? 

A.  They  represent  the  identified  reported  income 
which  we  were  al^le  to  locate  that  applies  to  that 
particular  patient.  [475] 

Q.  What  material  did  you  use  in  attempting  to 
identify  the  fees  for  that  particular  patient? 

A.  We  used  the  duplicate  deposit  slips,  tran- 
scripts thereof;  used  the  receipt  books  which  were 
available.  We  used  the  collection  agency  records. 
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Q.  Do  you  have  your  transcript  of  the  duplicate 
deposit  books  with  you? 

A.     Yes,  I  have  it  in  the  car. 

Q,  Can  you  tell  us  the  nature  of  that  informa- 
tion? 

A.  Yes.  We  transcril^ed  each  individual  entry 
from  the  duplicate  deposit  slip  on  to  an  individual 
three  by  five  card  and  filed  them  in  alphabetical 
order. 

Q.  Do  the  dui:)licate  deposit  slips  give  listing  of 
the  checks  or  the  clearing  house  of  the  check? 

A.    Yes,  they  do. 

Q.  Did  the  duplicate  deposit  slips  also  have  writ- 
ing alongside  the  check,  and  name? 

A.     Generally  all  of  them  did. 

Q.  Was  that  true  always,  or  are  there  some  in- 
stances where  there  was  no  name  ? 

A.  There  were  some  instances  where  there  was 
no  name. 

Q.     Were  these  full  names  or  the  last  names'? 

A.  Just  the  last  names  generally.  A  few  have 
first  name. 

Q.  Do  you  know  whether  those  names  repre- 
sented the  name  of  the  patient  or  the  name  of  the 
person  who  signed  the  check?  [476] 

A.  Generally  it  has  the  name  of  the  person  on 
it,  some  person  who  signed  the  check. 

Q.     How  do  you  find  that  out? 

A.  Normally  there  was  a  reference  to  that  in  the 
doctor's  records  of  patient  cards.  I  think  there 
might  have  been   a  few  instances   in  the   receipt 
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books,  and  we  also  had  additional  infonnation  on 

that  when  we  circnlarized  the  patient. 

Q.  Did  you  make  any  inquiry  of  the  doctor  or 
Mrs.  Kelley,  directed  toward  identifying  the  names 
on  the  different  dei)osit  sli^Ds  of  any  particular  pa- 
tient? 

A.  No,  we  didn't  particularly  ask  them  about 
that.  We  did  ask  about  information  on  the  different 
cards. 

Q.    As  to  x>articular  patients,  you  mean? 

A.     No,   we   asked   for  patient   cards   we   tran- 
scribed to  recheck  our  figures.  Since  the  doctor  re- 
fused, I  didn't  want  to  ask  them  for  information 
pertaining  to  particular  cards. 
(Answer  read.) 

Mr.  Maxwell:    That  is  not  the  answer. 

A.  When  they  refused  to  give  us  them,  I  did  not 
ask  for  additional  information. 

Q.  Did  you  state  that  Dr.  and  Mrs.  Kelley  re- 
fused to  let  you  see  the  patient  cards  ? 

Mr.  Maxwell :    That  wasn't  the  question. 

The  Court :  Ask  your  question.  If  you  can  recall, 
let  him  answer  as  he  recalls.  [477] 

Q.  My  question,  I  believe,  was  this,  Mr.  Black — 
did  you  take  up  mth  Dr.  and  Mrs.  Kelley  any  par- 
ticular names  and  make  any  inquiry  in  an  effort  to 
ideutify  the  names  on  the  duplicate  deposit  slips  of 
particular  patients  ? 

A.  No,  we  did  not  ask  for  the  infonnation  about 
any  particular  patient.  We  did  ask  that  they  re- 
submit their  patient  cards,  and  inasmuch  as  they 
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refused  to  resubmit  those  records,  I  did  not  think 
there  was  any  sense  in  asking  for  any  information 
about  any  particular  patient. 

Q.  When  was  it  that  you  asked  them  to  resub- 
mit their  patient  cards  1 

A.  I  believe  w^e  asked  for  that  information  at  the 
time  of  the  conference  we  had  on  February  4th. 
I  believe  I  took  it  up  with  you  once,  possibly  twice, 
since  then.  As  I  recall,  the  answer  came  not  from 
the  doctor  himself,  but  from  you. 

Q.  It  was  not  Dr.  Kelley  who  refused,  but  the 
answers  came  from  me,  is  that  right? 

Mr.  Maxwell:  I  believe  the  witness  asked  Dr. 
Kelley  on  February  4th. 

The  Court:  Let  the  answer  speak  for  itself.  I 
don't  want  counsel,  either  one,  to  testify. 

Mr.  MaxAvell:  I  don't  want  to  testify.  I  would 
like  very  much  to  have  the  witness  testify. 

Q.     Who  made  the  refusal? 

A.  Whether  we  actually  asked  the  doctor  that 
question  in  the  [478]  conference  on  February  4th, 
I  am  not  certain.  I  ])elieve  we  did,  but  I  couldn't 
swear  to  it. 

Q.     Did  you  ask  me  ?  A.    Yes. 

Q.    A^^ien  did  you  ask  me? 

A.  Well,  it  was  some  time  between  February 
conference  with  the  doctor  and  the  June  conference 
we  had  mth  you.  It  may  have  been  at  the  June  con- 
ference. 

Q.     You  asked  me  in  person  or  by  letter? 

A.     I  ]:)elieve  I  wrote  you  a  letter. 
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Q.     Did  I  answer  you  by  letter? 

A.    Yes,  you  did. 

Q.     Do  you  have  that  letter? 

A.     Not  with  me. 

Q.    Where  is  it?  A.     I  think  in  the  files. 

Q.     In  the  courtroom  or  building? 

A.  It  is  not  in  the  courtroom.  It  may  be  in  the 
building,  I  am  not  sure. 

Mr.  Avakian:  Your  Honor,  simply  as  the  basis 
for  laying  the  foundation  for  offering  copy  of  the 
letter,  I  would  request  the  production  of  the  orig- 
inal of  the  letter  addressed  by  me,  by  air  mail  on 
March  4,  1954,  to  Mr.  Robert  Black,  and  if  the  orig- 
inal is  not  available,  I  will  ask  permission  to  offer 
copy  in  evidence,  after  showing  it  to  the  witness. 

Mr.  Maxwell :  Why  don't  you  let  him  look  at  the 
copy,  counsel? 

Mr.  Avakian :    I  will  be  happy  to. 

The  Court:    Gentlemen,  what  is  the  delay? 

Mr.  Maxwell :  May  it  please  the  Court,  I  have  no 
objection  as  to  the  authenticity  of  those  documents. 
I  do  have  an  objection  as  if  at  any  time  they  are 
offered  in  evidence  or  used,  I  mil  have  an  objection. 
As  far  as  the  authenticity  is  concerned,  I  am  very 
happy  to  have  those  used. 

Mr.  Avakian:  May  I  have  these  two  documents 
marked  as  one  exhibit  for  identification,  your 
Honor. 

The  Conrt:  Tliey  will  be  marked  defendant's  Ex- 
hibit H-1  for  identification. 

Q.     I  am  showing  you  Exhibit  H-1  for  identifica- 
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tion.  Directing  your  attention  first  to  the  two-page 
letter,  on  top  dated  February  12,  1954,  addressed  to 
me,  I  ask  you  whether  that  is  your  signature  on  the 
second  page?  A.     Yes,  it  is. 

Mr.  Maxwell :    I  will  so  stipulate,  counsel. 

Q.  And  as  to  the  second  document,  the  two  pages 
of  yellow  paper,  which  appears  to  be  a  carbon  copy 
of  letter  from  me  to  you,  is  that  copy  of  letter  that 
you  received  from  me? 

Mr.  Maxwell:    I  will  so  stipulate,  counsel. 

A.  It  appears  to  be  a  copy  of  the  letter  I  re- 
ceived. 

Q.  And  when  you  said  you  thought  you  may 
have  written  to  me  to  [480]  make  a  request  for  re- 
examination of  the  patient  cards,  does  this  refresh 
your  recollection  now  that  your  letter  of  February 
12,  1954  to  me  was  the  letter  in  which  you  made 
that  request?  A.     That's  right. 

Mr.  Avakian :  I  will  offer  these  in  evidence,  your 
Honor. 

Mr.  Maxwell:  Well  now,  your  Honor,  those  doc- 
uments are  used  to  refresh  his  recollection,  not  im- 
peaching. 

The  Court:    Do  you  object  to  the  offer? 

Mr.  Maxwell :    Yes  sir. 

The  Court:    Objection  sustained. 

Mr.  Avakian:  I  wonder  if  I  could  be  heard  on 
that.  The  testimony  of  the  witness  was  that  Dr. 
Kelley  refused  to  permit  a  re-examination  of  his  pa- 
tient cards.  Then  there  was  the  method — he  thought 
the  refusal  came  from  counsel,  and  finally  it  devel- 
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ops,  through  his  testimony,  refusal  came  from  me 
by  letter.  I  think  the  letter  itself  is  the  best  evidence 
of  the  refusal  and  his  letter  to  me  is  the  best  evi- 
dence of  the  inquiry.  I  think  it  would  be  highly 
prejudicial  to  let  his  testimony  stand  without  show- 
ing the  actual  communications  made  in  both  direc- 
tions. 

The  Court:  Comisel,  testimony  has  been  directed 
on  cross  examination  and  ha\T.ng  been  refreshed  by 
the  letter.    It  may  stand. 

Mr.  xlvakian:  Then,  your  Honor,  may  I  go  into 
the  details  [481]  of  the  letter  through  our  inquiry 
and  reply,  so  the  full  matter  may  be  developed  for 
refreshing  his  recollection^ 

The  Court :    You  may  through  cross  examination. 

Q.  Mr.  Black,  referring  to  these  documents,  to 
the  extent  necessary  to  refresh  your  recollection, 
would  you  state  iii'st  of  ail  whether,  in  your  letter 
of  February  12,  1954  to  me,  you  made  inquiry 

Mr.  Maxwell:  I  will  object  to  what  coimsel  is 
doing,  actually  reading  copy  of  the  letter  not  in 
evidence,  and  further  it  v/ould  be  argumentative, 
attemx)t  of  comisel  to  testify. 

The  Court:  Well,  I  don't  think  counsel,  through 
the  back  door,  can  come  in  over  the  Court's  ruling. 
"Whether  this  information,  this  answer  is  material, 
I  can't  say;  so  pursue  on  that  point. 

Mr.  Avakian:  I  will  your  Honor,  and  I  assure 
you  I  am  not  trying  to  circumvent  the  Court's 
ruling. 

A.     May  I  answer  the  question  you  asked  a  while 
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ago.  While  we  were  going  through  these  accounts 
at  the  February  4tli  conference  with  Dr.  Kelley,  I 
noted  where  we  definitely  did  ask  him  at  that  time 
if  he  would  care  to  submit  certain  of  his  records 
and  his  answer  at  that  time — your  letter  also  re- 
freshed my  memory  on  that  point — was  that  he 
didn't  want  to  do  that  because  he  had  had  certain 
trouble  getting  his  records  back  in  the  past. 

Q.  Isn't  it  a  fact,  Mr.  Black,  that  while  you  and 
Mr.  Green  had  the  patient  cards,  from  October  to 
December  17,  1953,  or  whatever  [482]  the  exact  date 
was,  that  during  that  period  Dr.  Kelley  made  a  re- 
quest for  an  immediate  return  of  his  records  be- 
cause of  certain  action  which  the  Treasury  Depart- 
ment had  taken  against  him? 

A.  He  made  such  a  request.  At  that  time  Mr. 
Green  was  in  San  Francisco,  I  don't  know  whether 
on  a  trial  or  military  leave.  Then  I  went  away  for 
a  few  days  and  the  very  day  I  returned  I  took  the 
records  to  him. 

Q.  And  that  was  approximately  a  week  after 
my  request? 

A.  I  think  less  than  a  week;  a  maximum  of  six 
days.    I  think  less  than  a  week. 

Q.  Did  I  give  any  explanation  to  you  as  to  why 
I  did  not  want  to  give  you  the  patient  cards  at  that 
particular  time  that  you  made  the  request  of  me? 

Mr.  Maxwell :  Object,  if  your  Honor  please.  The 
question  calls  for  a  yes  or  no  answer. 

Q.     That  is  all  this  question  calls  for. 


450  Wayne  P.  Kellcij  vs. 

(Testimony  of  Robert  Black.) 

The  Court:    The  witness  may  answer. 

A.  I  remember  an  explanation,  as  I  recall  with 
you  from  a  telephone  conversation. 

Q.  Was  the  refusal  from  me  an  outright  refusal, 
or  was  it  a  statement  that  the  request  could  not 
be  granted  at  that  time  for  certain  reasons^ 

A.     It  wasn't  an  outright  refusal. 

Q.     What  was  it  then'?   [483] 

A.  You  said — I  think  there  are  two  conversa- 
tions here — I  think  at  one  time  you  said  that  you 
could  not  submit  the  records  at  that  time  because 
you  were  having  them  audited  by  your  auditors  at 
the  time.  If  I  recall,  perhaps  later  in  telephone 
conversation,  you  said  that  you  did  not  want  the 
doctor's  records  given  to  us  if  they  were  going  to  be 
used  the  subject  of  the  recircularization  that  might 
be  damaging  to  the  doctor's  patients. 

Q.  Does  examination  of  defendant's  Exhibit  F-1 
for  identification,  which  is  my  letter  of  June  14th, 
refresh  your  recollection  as  to  whether  this  last 
statement  you  made  was  by  telephone  or  by  letter? 

A.    Yes,  it  does. 

Q.    And  how  was  it? 

A.     Well,  it  says  here,  the  question  of 

Mr.  Maxwell:  We  object  to  reading  the  docu- 
ment. 

Q.  The  question  is,  was  my  statement  to  you 
made  by  telei)hone,  as  you  stated  you  thought,  or 
was  it  made  by  letter? 

A.  By  letter,  and  I  believe  it  was  also  by  tele- 
phone. 
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